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SAMUEL  B.  GOOKINS.t 
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tion  of  Judge  Boaohx. 


RULES  OF  THE  SUPREME  COURT. 


BuiiSB  adopted  Mb^  28, 1855,  to  take  effect  on  (he  coming  iato  force  of  (he  act  of  said ; 
on  the  subject  of  written  briefs  in  the  Supreme  Court. 

89.  Written  brieft  may  be  filed,  and  oral  aignments  made  in  causes  in  the  Supreme  Court ; 
but  no  such  brief  will  be  receiTOd,  except  in  open  Court,  at  the  time  the  cause  is  submitted ; 
nor  will  oral  argument  be  heard,  except  at  that  tima,  unless  the  Court  may  desire  to  hear 
such  argument  aftekwaids.  Causes  may,  however,  be  submitted  by  consent  of  parties  i|t  ^^y 
time,  on  printed  brief  by  the  submitting  party,  before  (he  deik  of  said  Coi^rt. 

40.  Printed  brieft  may  be  filed  at  any  time  before  the  cause  is  decided. 
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Maobudsr  t.  Mabshall,  1  Blackf.  dS8. 
Wbaybb  t.  Field,  id.  834. 

The  obligor  in  ft  repleyin  bond  can  not  question  the  constitntaonality  of  the  ststate  nnder 
which  the  m>nd  was  executed. 

OTerrnled  in  Strong  t.  Danid,  848. 

Cbakkbb  t.  Obahah,  1  Blackf.  406. 
Db  Camp  t.  Stbyehb,  4  uf.  S4. 

Where  ft  person  employed  to  labor  for  ft  speciflc  term  rolnntarily  ftbandons  the  ierdce 
before  the  expiration  or  the  term,  he  can  reooyer  nothing  for  the  work  done. 

Orenmled  in  Bicka  t.  Yates,  115,  and  WheaOof  y.  Miaeal,  14S. 

HoAOLAHD  Y.  MooBB,  2  Blackf.  167. 

Where  there  is  a  special  contract,  one  party  can  not  perform  a  part  of  the  contract,  and, 
before  an  entire  performance,  sue  and  reooyer  m  indebitatos  assompat  for  the  part  he  has  per- 
formed, nnless  he  has  been  ju«yented  from  completing  it  bj  the  acts  or  the  foilure  of  the  oner 
party. 

Swin  Yt  WiLLiAics,  2  Ind.  B.  865. 

ntered  into  a  contract  with  B.  to  make  ft  load  for  B,  for  ft  stipnlftted  price.    Haying 

ned  about  one-half  of  the  work,  but  not  in  the  manner  stipulated  by  tne  contract,  he 

"  '  abandoned  it,  and  sued  B,  for  tiie  yalue  of  the  woik  done.    MM,  that,  the  con- 

J  an  entire  one,  A.  could  not  recoyer  the  price,  or  any  part  of  it,  without  haying 

first  made  the  road  substantiftUy  according  to  the  contract,  or  snown  a  l0gal  excuse  for  the 
non-peribrmanoe. 

The  points  dted  fts  decided  in  the  two  last-mentioned  cases  are  oyeimled  in  McC^ure  y. 
JShcritt,  SI,  and  Pentm  y.  McKibben,  261. 

Thb  IirpiAHA  Mutual  Fibb  Ibbubabob  Compabt  y.  Coquillabd,  2  Ind.  B.  645. 
MoCuLLOOH  y.  Thb  Iitdiaha  Mutual  Fibb  Ibbubabgb  Compavt,  8  Blackf.  50. 

The  assured  is  not  personally  liable  on  a  premium  note  giyen  to  die  Indiana  Muhud  Fin 
Ihtwranoe  Company,  until  an  actaal  surrender  of  the  policy  to  the  company  and  the  payment 
of  all  assessments  against  him  for  losses  sustained  by  the  company  before  the  sunenaar. 

Oyerruled  in  The  LuUana  Mutual  Fire  Lmtranee  Compamf  y.  Conmr,  170. 
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Case  v.  The  State* 


The  deik,  snditnr  and  sberiff  hten  no  mthority,  under  s.  4,  p.  e,  B.  S.  1859,    ^ 

toapiMiintftpmontoprafldflatfttermof  AeCiicahCVmiiy^Rd^  L4  ]^| 

of  drcoh  judge  if  TiOHit 

Those  offioen  are  only  anthoriied  to  make  the  appointment  where  the  drcoit 
judge  is  temporarilj'  absent 

A  vacancy  in  the  offiee  of  drcnit  jodge  can  only  be  snpplied  by  t^pofattment 
by  the  goTernor. 

Dniing  a  TBcancy  in  the  office  of  drcoit  judge,  tiie  cleric,  auditor  and  eheriff 
appointed  an  attorney  to  preiide  at  a  term  of  the  Circuit  Court  in  tbefar 
county.  The  appointment  was  in  legal  form  and  was  made  a  part  of  the 
reooid.  A.  wae  then  tried  upon  an  indictment  for  grand  larceny  and  con- 
Tided;  but  during  the  trial  he  made  no  attempt  to  impeach  the  anthoiiCy  of 
the  Court  Held,  that  a  Court  de  facto,  if  not  de  jure,  was  constituted,  and 
that  A.,  after  couTiction,  could  not  call  in  quettion  die  authority  of  the 
Court. 

The  affidavit  of  a  party  conrided  of  a  crime  can  not  be  admitted  to  rebut  the 
statement!  contained  in  tiie  record  of  his  oouTiction. 

A  new  trial  win  not  be  granted  to  let  in  a  defence  which  was  known  before 
▼erdict,  and  of  which  the  deftaidant  might  have  availed  himself  under  the 


Vol.  V^l 
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May  .Term,    A  motion  in  anost  of  judgment  can  onlj  be  granted  for  defects  apparent  in 
1854.  ^  record. 


Cabm 

Th»  Statb.       appeal  from  the  Franklin  Circuit  Court. 

^^^^  Davison,  J. — Indictment  for  grand  larceny. 

May  92, 1854.  On  the  first  day  of  the  Augnst  term,  1853,  of  the  Frank- 
lin Circuit  Court,  being  the  first  of  that  month,  the  clerk, 
auditor  and  sheriff  of  Franklin  county  appointed  John 
Ryman  to  preside  at  said  term.  That  appointment  was 
duly  entered  upon  the  order-book  of  the  court,  and  reads 
thus:  "  We,  John  M.  Johnson,  clerk,  Andrew  &  McClearyj 
auditor,  and  Michael  Batzner,  sheriff,  hereby  appoint  John 
Ryman,  Esq.,  an  attorney  of  the  Frcmklin  Circuit  Court, 
being  a  court  of  record,  to  preside  at  the  August  term, 
1853,  of  said  court,  as  judge  thereof;  the  judge  of  said 
court  not  being  in  attendance,  and  not  having  appointed 
any  person  to  fill  the  same.'* 

These  officers  proceeded  under  an  act  which  provides 
that,  '<if,  from  any  cause,  any  judge  of  the  Circuit  Court 
shall  be  unable  to  attend  at  any  term  thereof,  such  judge, 
or  in  his  absence,  or  when  he  shall  be  unable  to  make  such 
appointment,  the  clerk,  auditor  and  sheriff  of  such  county, 
may  appoint,  in  writing,  any  other  judge  of  a  court  of 
record,  or  any  attorney  thereof,  to  preside  at  such  term: 
such  written  appointment  being  entered  on  the  order-book 
of  such  court;  and  such  appointee  shall  conduct  the  busi- 
ness of  such  court,"  &c.,  "and  shall  be  allowed  five  dollars 
a  day  for  every  day  he  shall  so  serve,"  &;c.,  "to  be  paid 
out  of  the  annual  compensation  of  such  judge,"  &;c.  2 
R.  S.  1852,  p.  6,  s.  4. 

Pursuant  to  his  appointment,  Rjfman  assumed  the  du- 
ties of  the  office,  and  while  the  court  was  held  by  him  as 
judge,  the  appellant  was  indicted,  tried,  and  convicted. 
Thereupon  he  made  and  filed  his  affidavit,  alleging  that 
on  the  28th  of  Jtdy,  William  M.  McCarty,  then  judge  of 
the  said  Circuit  Court,  resigned,  whereby  a  vacancy  oc- 
curred; that  the  office  was  vacant  for  the  space  of  ten 
days,  during  which  the  first  of  August  arrived,  when 
Rymaris  appointment  took  place.  .  Upon  this  affidavit 
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the  appellant  moved  for  a  new  trial  and  in  arrest.    These  May  Term, 
motions  were  overroled  and  judgment  given  for  the  state.       ISSi. 

If  the  office,  on  the  first  of  August^  1853,  was  vacant.       Case 
the  county  officers,  under  the  provision  above  quoted,  had  thx  Stats. 
no  authority  to  appoint  a  judge.     The  statute  contem- 
plates an  incumbency,  and,  therefore,  it  is  only  when  the 
judge  is  temporarily  absent,  that  these  officers  may  name 
a  person  to  preside  in  his  place. 

The  constitution  provides,  that  when  at  any  time  a  va- 
cancy shall  have  occurred  in  the  office  of  judge  of  any 
court,  the  governor  shall  fill  the  vacancy  by  appointment, 
which  shall  expire  when  a  successor  shall  have  been  elected 
and  qualified.  Art  5,  sec.  18.  This  section  prescribes  the 
mode  in  which  a  vacancy  must  be  filled  Then,  if  the 
office  of  judge,  in  the  case  before  us,  was  vacant,  the  exec- 
utive alone  was  competent  to  fill  it  To  construe  the  act 
in  question  so  as  to  enable  the  county  officers  to  appoint 
when  there  was  no  incumbent,  would  evidently  place  the 
statute  in  direct  conffict  with  the  constitution.  ^ 

But  that  was  not  the  design  of  the  legislature.  The 
enactment  was  simply  intended  to  provide  for  the  tempo- 
rary absence  of  a  judge. 

However,  the  view  just  taken  does  not  dispose  of  this 
case.  The  appointment  constitutes  a  part  of  the  record. 
It  appears  in  legal  form,  and  gave  to  the  appointee  at  least 
a  colorable  titie  to  the  office.  He  was  no  usurper,  but 
supposed  himself  to  be  rightfully  invested,  and  acted  in 
good  fidth.  A  court  de  factOj  if  not  de  jure^  was  thus 
constituted.  During  the  trial,  no  attempt  was  made  to 
impeach  the  authority  of  that  court  And  after  conviction 
it  was  too  late  to  question  the  validity  of  the  title  under 
which  its  duties  were  exercised.  It  has  been  decided  that 
an  objection  to  the  commission  of  the  judge  should  be 
made  on  the  IriaL  The  State  v.  Anone^  2  Nott  and  McCord 
R.  Zl.—Taifhr  v.  Skrine,  2  Ckmst  S.  696^— The  SMe  v. 
AObig,  12  Ohio  B.  16. 

But  the  record  upon  its  face  shows  that  the  county  offi- 
cers proceeded  in  strict  accordance  with  the  statute.  It 
avers  that  there  was  an  incumbent,  who  failed  to  attend, 
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May  Term,   and,  foT  that  xeason,  tiie  appointment  was  made.    Against 

10^      tiiis  plain  averment,  the  defendant's  affidavit  is  entitled  to 

Thokab     no  weight.  We  know  of  no  principle  upon  which  Ihe  oath 

Thb  Board  of  a  convicted  party  can  be  admitted  to  rebut  the  pre- 

flioimiu 'ftc.  ^'W^®^  verity  of  any  part  of  the  record  of  his  conviction* 

Again,  the  matter  relied  on,  if  true,  might  have  availed 

the  defendant  under  the  general  issue;  but  the  affidavit 

does  not  show  that  it  was  discovered  after  the  verdict 

Therefore  no  ground  for  a  new  trial  is  furnished. 

Nor  can  the  motion  in  arrest  be  sustained,  because  the 
record  presents  no  defect  upon  which  that  motion  can  be 
predicated. 
Per  Otfrjom.— The  judgment  is  affirmed  with  costs. 
O.  Holland^  for  the  appellant. 

J.  D.  Hawland,  R.  A.  BUey^  K  B.  Ten/lor^  and  J.  Cobwm^ 
for  the  state. 


1^ 

-Tl 

|l30 

448 

ft 

4 

137 

325 

1    5 

4 

MS 

3U 

Thomas  and  Others  v.  The  Board  of  CoifMissiONERS  of 
THE  County  of  Clay  and  Others. 

The  act  of  1858,  <'to  anthoiiie  the  r»4ocation  of  Aa  Mil  of  jnstice  of  Aa 

county  of  C%/'  Ac.,  to  in  conflict  with  m.  S8  and  S8  of  ait  4  of  the  consti- 

tatbn. 
The  legislature  has  no  anthority,  nnder  the  oonstitotion,  to  enact  a  local  or 

special  law,  when  a  general  law  can  be  made  applicable. 
The  remond  of  oonnty  seats  can  be  made  the  subject  of  a  general  btw. 
It  is  competent  for  the  Coorts  to  inqnire  whether  a  general  law  can  be  made 

applicable  to  the  subject  matter  of  a  local  or  special  law  enacted  by  the  leg- 

islatore. 

Monday,         APPEAL  from  the  Clay  Circuit  Court 

May  2S. 

Dayison,  J. — This  was  a  bill  in  chancery.  The  facts 
presented  by  the  bill  are  these: 

On  the  14th  of  March,  1853,  there  was  filed  in  the  office 
of  the  derk  of  the  Circuit  Court  of  Clay  county,  what  pur- 
ported to  be  an  act  of  the  general  assembly  of  Indiana^ 
passed  February  3d,  1853,  entitled,  "An  act  to  authorize 
the  re-location  of  the  seat  of  justice  of  the  county  of  C/by," 
&C.    That  act  provides,  inter  aHa,  that  Isaac  W.  Detwum^ 
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WiUiam  K  Edwards^  Burr  McGreto^  John  Johnson  and  May  Tem, 
William  D.  Allen^  be  appointed  commissioners  to  re-locate      ^^^* 
said  seat  of  justice;  that  said  commissioners  should  meet  at     Thomas 
the  house  of  Oeorge  Moss^  on  the  second  Monday  in  April,  ths  Boaxd 
1853,  or  as  soon  thereafter  as  was  practicable,  should  take  nomm^. 
an  oath,  &&,  to  dischai^  their  duties,  &c.,  and  thereupon 
proceed  to  re-locate  the  seat  of  justice  in  said  county, 
&C.     Acts  of  1853,  p.  37.    The  bill  alleges  said  act  to  be 
unconstitutional,  and  of  no  binding  force,  and  prays  for 
an  order  enjoining  said  commissioners  from  proceeding  to 
make  such  r&4ocation,  &c. 

The  defendants  demurred.  The  demurrer  was  sustained 
and  the  bill  dismissed. '  To  reverse  the  dedsion  of  the  Cir^ 
cuit  Ck>urt,  this  appeal  is  prosecuted. 

The  statute  before  us  is,  no  doubt,  local  in  its  operation. 
Then,  has  the  legislature  power  to  enact  local  laws  on  the 
subject  of  the  removal  of  county  seats?  In  otiier  words, 
does  the  act  in  question  conflict  with  sections  22  and  23 
of  Article  4  of  the  constitution?  These  provisions  are  as 
foDows: 

^Sec.  22.    The  General  Assembly  shall  not  pass  local 
or  special  laws,  in  any  of  the  following  enumerated  cases, 
that  is  to  say:  regolating  the  jurisdiction  and  duties  of 
justices  of  the  peace  and  of  constables;  for  the  punish- 
ment  of  crimes  and  misdemeanors;  regolating  the  practice 
in  courts  of  justice;  providing  for  changing  the  venue  in 
civil  and  criminal  cases;  granting  divorces;  changing  the 
names  of  persons;  for  laying  out,  opening  and  working  on, 
highways,  and  for  the  election  or  appointment  of  supervi- 
sors; vacating  roads,  town  plats,  streets,  alleys,  and  public 
Bquares;  summoning  and  empanneling  grand  and  petit 
juries,  and  providing  for  their  compensation;  regolating 
county  and  township  business;  regulating  the  election  of 
county  and  township  officers,  and  their  compensation;  for 
the  assessment  and  collection  of  taxes  for  state,  county, 
township,  or  road  purposes;  providing  for  supporting  com- 
mon schools,  and  for  the  preservation  of  school  funds;  in 
relation  to  fees  or  salaries;  in  relation  to  interest  on  money; 
providing  for  opening  and  conducting  elections  of  state, 
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May'tTerm,  county,  or  township  officers,  and  designating  the  place  of 
^^^  voting;  providing  for  the  sale  of  real  estate  belonging  to 
■^^^'^     minors  or  other  persons  laboring  under  legal  disabilities, 

The  Boabb  by  executors,  administrators,  guardians,  or  trustees. 

BioN£Bs4&c  ^'Sec.  23.  In  all  the  cases  enumerated  in  the  prece- 
ding section,  and  in  all  other  cases  where  a  general  law  can 
be  made  applicable,  all  laws  shall  be  general,  and  of  uni- 
form operation  throughout  the  state." 

These  two  sections  relate  to  the  same  subject.  The 
former  is  plainly  a  restriction  upon  legislative  power.  In 
express  terms  it  inhibits  special  legislation  in  certain  enu- 
merated cases.  The  latter  refers  to  the  cases  enumerated 
in  the  preceding  section,  and  then  places  on  the  same 
footing  all  other  ca^es  that  can  be  made  the  subject  of  a 
general  law.  From  this  section  it  is  inferred  that  a  local 
law  may  be  enacted  in  any  case  where  a  general  law  can 
not  be  applied.  In  view  of  both  sections,  it  is  very  evident 
that  to  prohibit  special  legislation  was  a  prominent  object 
of  the  convention,  and  that  the  members  of  that  body  in- 
tended to  limit  the  action  of  the  legislature,  relative  to  the 
enactment  of  local  or  special  laws,  in  strict  conformity  to 
the  manner  therein  prescribed.  The  purpose  of  the  23d 
section  is  obvious.  It  was  designed  to  extend  the  prin- 
ciple of  the  former  section  to  any  and  all  cases  where  it 
could  be  made  to  apply. 

Assuming  that  the  removal  of  county  seats  is  not 
within  the  restrictive  provisions  of  the  22d  section,  then 
this  inquiry  results:  Can  such  a  case  be  made  the  subject 
of  a  general  law? 

The  solution  of  that  question  is  not  difficult.  It  is  not 
within  the  sphere  of  judicial  action  to  point  out  the  fea- 
tures of  any  law;  that,  indeed,  would  be  treading  upon 
legislative  ground.  But  the  record  presents  a  case — ^the 
re-location  of  a  seat  of  justice.  To  apply  the  law  to  the 
case  before  us,  is  a  proper  exercise  of  judicial  power;  and 
that  being  done,  we  do  know  that  to  such  a  case  a  general 
law  can  be  aptly  applied.  Let  any  one  at  all  acquainted 
with  the  forms  of  legislation  attempt  to  draw  up  a  general 
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law  on  the  sabject,  and  he  will  soon  find  that  the  thing  ^^7  I'wm* 
can  certainly  be  done*  ^^*^' 

The  mere  suggestion  that  probable  inconvenience  might     Thomas 
arise  in  the  ezecation  of  such  a  law,  can  have  no  weight  tbb  Boabd 
against  the  manifest  intent  of  the  constitution;  especially,  gj' ^^^j[!^ 
when  a  local  law  on  that  subject  might  be  obnoxious  to 
the  same  objections. 

It  is,  however,  insisted  that  ihe  legislature  have  decided 
a  general  law  to  be  inapplicable  to  the  case  under  consid- 
eration; that  from  this  decision  there  is  no  appeal;  and 
that,  therefore,  it  is  not  competent  for  this  Ck>urt  to  decide 
upon  the  validity  of  the  law  in  question.  K  that  position 
be  correct,  the  23d  section  has  no  vitality;  nor  is  there 
any  reason  why  it  should  have  a  place  in  the  constitution. 
It  would  impose  no  restriction  upon  the  action  of  the  leg- 
islature, nor  confer  any  power  which  that  body  would  not 
possess  in  the  absence  of  such  a  provision.  K  that  section 
permits  the  legislature  to  enact  a  special  or  local  law  ad 
Ubiiumj  in  any  case  not  enumerated,  the  principle  involved 
would  deprive  this  Court  of  all  authority  to  call  in  ques- 
tion the  correctness  of  a  legislative  construction  oi  its  own 
powers  under  the  constitution. 

We  are  not  prepared  to  sanction  this  doctrine.  The 
maTJm  ^that  parliament  is  onmipotent,"  has  no  place  in 
American  jurisprudence.  Whether  the  legislature  have,  in 
the  case  at  bar,  acted  within  the  scope  of  their  authority, 
is,  in  our  opinion,  a  proper  subject  of  judicial  inquiry.  To 
illustrate:  Suppose  an  act  should  be  passed  limiting  the 
term  of  office  of  the  common  pleas  judge  of  Marion  county 
to  one  year,  while  the  term  of  office  of  all  other  common 
pleas  judges  in  the  state  is  four  years.  Now,  that  case 
would  not  be  within  the  22d  section;  nor  is  the  term  these 
judges  shall  serve  provided  for  in  the  constitution.  It 
appears  to  us  that  the  power  of  this  Court  to  inquire 
whether,  in  the  case  stated,  a  law  having  uniform  opera- 
tion throughout  the  state  could  be  made  applicable,  would 
not  be  doubted. 

But  a  question  of  law  arises  in  the  record,  upon  which 
the  constitution  requires  this  Court  to  give  a  decision. 
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Maj  Torn,   Art  7,  sec  5.    Can  a  general  law  be  applied  to  the  case 
^^^*      under  discussion?    We  must  answer  in  the  affirmative, 
J>9mw      and,  therefore,  decide  the  act  in  question  to  be  unoonstita- 
Tu  BoA.u>  tional  and  void* 

Ae.       '      Per  CWmww— The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 
J.  M.  Hcmnoy  for  the  appellants. 
&  B.  Gookins^  for  the  appellees. 


Dbpew  «•  The  Boakb  of  Trustees  of  the  Wabash  and 
Erie  Canal. 

Then  an  two  disMi  of  flCrMiiii  within  and  bordering  upon  /ndiuiiia,  wiiidi 
we  dUed  nntignble  ibeemi  and  public  highways :  one  (which  has  generalljr 
been  declared  navigable  by  the  legislature,  but  which  the  boards  of  county 
commissioners,  by  the  R.  S.  1852,.  are  empowered  to  declare  so,) -is  only 
naTigable  for  certain  Unds  of  craft,  certain  distances  within  the  state,  and 
is  not  fisHed  by  vessels  coming  fton  and  going  to  nanrigaUe  waters  of  other 
states  by  continuous  voyages ;  the  other  consists  of  those  which  are  naviga- 
ble in  fact  for  vessels  coming  out  of  or  returning  into  the  navigable  waters 
of  other  states  by  continuous  Toyages. 

Over  the  former  dass  the  state  has  exclusive  Jurisdiction,  and  may,  for  the 
public  good,  aulliorise  obstractions  at  pleasure;  and  (except  so  for  as  pri- 
vate property  is  taken  or  injured)  no  action  can  be  sustsined  therefor. 

Over  the  latter  dass  of  streams,  so  for  as  they  are  within  her  limits,  the  state, 
in  tiw  absence  of  legislation  by  congress,  has  the  same  jurisdiction:  but 
congress  has  the  right,  under  s.  8,  art.  1,  of  the  constitution  of  the  Omied 
iSSfiotef,  to  interpose,  and  divest  the  state  of  this  jurisdiction. 

The  constitution  of  the  United  States  superseded  the  ordinance  of  1787,  so  for, 
at  least,  as  to  abrogate  all  restraints  upon  the  powers  of  the  states  formed 
out  of  tiie  Ntrtkwettem  Territanf  which  did  not  exist  upon  the  powers  of  the 
original  states. 

The  provision  in  the  ordinance  of  1787,  that  the  navigable  waters  leading  into 
the  MMuippi,  &c.,  shall  be  free,  &c.,  was  superseded  by  the  adoption  of 
die  constitution  of  the  United  States. 

But  eongreas  has,  by  subsequent  acts,  so  fhr  xecogniMd  and  adopted  that  pro- 
vision as  to  give  it  the  force  of  an  existing  law. 

A  state  has  no  right,  now,  seriously  to  obstruct  the  navigation  of  streams  which 
are  channels  of  inter-state  trade. 

Raccoon  creek,  in  Parhe  county,  is  not  an  inter-state  navigable  stream. 
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ERROR  to  the  Parice  GiicQit  Ck>iirt.  Hay  Tam, 

Prbkins,  J. — Case  to  recover  damages  for  the  obstruo-      ^^^* 
tion  of  a  nayigable  stream.  Danw 

DepeWj  the  jdaiiitifi^  alleges  that  Raccoon  creek,  in  Parke  tbb  Boasd 
coanty,  BuUanOy  is,  and  has  been,  a  navigable  stream  for  ^^'^j^mm, 
boats,  iccy  that  he  had  been  accustomed  to  navigate  it,     ^^j^^ 
and  make  profits  thereby,  till,  &c.,  when  the  trustees  of  the     Ifay  sa.' 
Wabash  and  Erie  canal  obstructed  it,  &;c. 

The  trustees  pleaded  that  the  legislature  of  the  state 
located  the  Wabash  and  Erie  canal;  that  they  (the  trus- 
tees) constructed  said  canal,  by  authority  of  law,  upon  the 
location  made  by  the  state;  and  that  in  doing  so,  it  be- 
came necessary  to  cross  said  Raccoon  creek  by  an  aque- 
duct, which  constitutes  the  obstructi<m  complained  o£ 

Demurrer  to  this  plea  oveiTuled,  and  final  judgment  for 
the  defendants. 

This  case  leads  to  the  examination  of  the  subject  of     ' 
navigable  rivers. 

There  are  two  classes  of  streams  within,  and  bordering 
upon,  iuHanaj  which  are  called  navigable  streams  and 
public  highways.  One  of  these  dasses  is  only  navigable 
for  certain  kinds  of  cnift,  certain  distances  within  the  state, 
and  is  not  visited  by  vessels  coming  firom  and  going  to,  by 
continuous  voyages,  navigable  waters  of  other  states. 

This  dass  of  streams  has  been  generally  declared  navi- 
gable by  the  legislature.  At  present,  county  commission- 
ers, in  the  several  counties,  are  vested  with  the  power  of 
declaring  streams  navigable.  R  S.  1853,  vol.  1.,  p.  373. 
These  streams  are  highways  for  liade  and  commerce 
within  the  state. 

The  other  class  of  navigable  streams  is  composed  of 
those  which  are  navigable,  in  fact,  for  vessels  coming  out 
of,  and  returning  into,  by  continuous  voyages,  the  navi- 
gable waters  of  other  states.  These  streams  are  highways 
for  commerce  between  the  states.  ^ 

Over  the  first  of  the  above  classes  the  state  has  exclu- 
sive jurisdiction;  and  may  authorize  obstructions  of  the 
streams  of  which  it  is  composed,  at  pleasure,  for  the  public 
good,  and  no  action  can  be  sustained  on  account  of  an 
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May  Term,   obstniction  BO  authorized;  but  if  private  property  is  taken 
^^^*      or  injured,  it  must  be  paid  for  as  in  other  like  cases.     In 
Dsraw      the  act  of  1852,  above  referred  to,  the  state  has,  accord- 
Tn  BoABD  ingl^)  enacted,  that  <<the  declaration  of  navigable  water 
^''^^"*''  courses  as  navigable,  by  said  county  board,  shall  not  affect 
any  mill,  nor  any  dam,  aqueduct,  viaduct,  bridge,  or  ma- 
chinery, which  has  been,  or  may  hereafter  be  established 
on  said  stream." 

Over  the  streams  composing  the  second  class,  the  state 
has,  also,  in  the  absence  of  congressional  interference, 
jurisdiction  equally  supreme,  so  far  as  they  are  within  her 
territorial  limits.  Wtbon  v.  The  Bladdnrd  Creek  Marsh 
Co^  2  Peters  (U.  S.)  R.  245.— 3%^  State  of  Pemsylvama 
V.  The  Wheeling  Bridge  Cb.,  13  Howard  (U.  S.)  R.  618. — 
Rundle  et  oL  v.  The  Delaware  and  Banian  Canal  Cb.,  14 
id.  80. 

But  the  national  legislature  may  interfere  and  deprive 
the  state  of  this  jurisdiction.  By  the  constitution  of  the 
United  States^  art  1.,  section  8,  congress  has  power  ^^to 
regulate  commerce  with  foreign  nations,  and  among  the 
several  states,  and  with  the  Indian  tribes."  This  power  to 
regulate  commerce  among  the  states,  includes  the  right  to 
keep  open  and  free  the  natural  channels  of  that  conunerce. 
Gibbons  v.  Ogden^  9  Wheat  l.—The  State  of  Penmylr 
vaniay.  The  Wheeling  Bridge  Co.^  supra.  When  congress 
exercises  this  power,  therefore,  the  previous  power  of  the 
state  to  shut  up,  or  materially  obstruct  said  channels,  is 
suspended. 

Has  congress  exercised  the  power? 

On  the  13th  of  Ji%,  1787,  prior  to  the  adoption  of  the 
constitution  of  the  United  States^  the  celebrated  ordinance 
for  the'  government  of  the  territory  northwest  of  the  Ohio 
river  was  passed,  containing,  among  a  great  many  other 
stipulations,  one  providing  that  the  navigable  waters,  &a, 
should  be  free,  &;c. 

Afterwards,  in  September^  1787,  was  framed  the  consti- 
tution of  the  United  States^  which  was  subsequently  rati- 
fied by  the  states,  and  which,  as  the  states  of  the  northwest 
entered  into  the  confederacy  under  it,  formed  a  new  com- 
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» 

pact  of  goyemment  for  them,  and  being  later  than  the   May  Term, 
ordinance,  superseded  it,  so  far,  at  least,  as  to  abrogate  all      ^^*^* 
Testraints  upon  the  powers  of  the  states  formed  out  of  said      Dbfsv 
northwestern  territory,  not  existing  upon  the  powers  of  the  Tn  Board 
original  states;  and  so  we  understand  the  Supreme  Court  o'TBugxEBs, 
of  the  United  States^  in  PottarcPs  Lessee  v.  Hagcmy  3  How- 
aid  212,  to  have  unanimously  decided.     In  other  words, 
the  states  of  this  confederacy  are  equal  under  the  consti- 
tution.   Every  thing  that  one  has  power  to  do,  each  has 
power  to  do,  so  far  as  restraint  from  prior  compact,  or  the 
general  government,  is  concerned* 

But,  as  has  been  said,  congress  has  power,  under  the 
constitution,  to  regulate  commerce  between  the  states; 
and  this  power,  as  we  have  seen,  includes  that  of  keeping 
open  and  free  the  navigable  rivers  which  are  channels  of 
this  inter-state  trade;  and  it  is  decided  by  the  Supreme 
Court  of  the  United  States  in  PbUartPs  Lessee  v.  Hagafif 
and  Hie  State  of  Pennsylvania  v.  The  WheeKng  Bridge 
Co^  svpra^  that  congress  has,  by  subsequent  acts,  so  fiur 
recognized  and  adopted  the  provision  of  said  ordinance  of 
the  13th  of  Jidpy  1787,  in  regard  to  navigable  streams,  as 
to  give  it  the  force  of  a  subsisting  law  of  the  United 
States. 

A  state,  then,  cannot  seriously  obstruct  the  navigation 
of  those  streams  which  are  channels  of  inter-state  trade,  as 
congress  has  interfered  to  regulate  commerce  upon  them. 

It  remains  to  inquire  to  which  of  the  two  classes  of 
streams  under  consideration  Raccoon  creek,  in  Parke 
county,  Indiana^  belongs.  The  declaration  does  not  in- 
form us.  It  avers  simply  that  said  creek  is  navigable,  at 
the  place  of  obstruction  in  Parke  county,  for  all  the  citi- 
zens; and  the  plea  avers,  and  the  demurrer  admits,  that 
said  stream  lies  wholly  within  this  state.  K  we  resort  to 
the  map  for  information,  indications  do  not  favor  the 
national  character  of  this  creek;  and  we  are  free  to  confess 
that  our  general  information  is  not  such  as  to  enable  us  to 
say,  historically,  that  Raccoon  creek,  in  Parke  county,  In- 
diana,  is  an  internstate  navigable  stream.  We  have  never 
yet  heard  of  a  vessel  clearing  from  the  port  of  iVeir-  Orleans^ 
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May  Tern,    SL  LouiSj  or  CincifmaHj  and  discharging  its  cargo  at  a  port 
1864.      0j  harbor  on  said  Raccoon  creek.    Nor  have  we  ever  heard 


Dbpbw      of  congress  making  appropriations  for  the  improvement  of 

Turn  BoABD  the  navigation  of  said  creek. 

^''^^"■•'  We  will  further  remark,  that,  in  our  opinion,  it  is  not  the 
policy  of  this  state  to  enlarge  the  list  of  those  streams  that 
shall  be  held  navigable  within  the  power  of  congress;  for 
by  such  enlargement  she  diminishes  her  own  power  over 
the  waters  of  the  state,  and  to  the  same  extent  cripples  her 
action  for  its  improvement  If  every  stream  which  may 
float  a  birch  canoe,  or,  in  a  freshet,  a  raft  of  logs  or  a  flat- 
boat,  is  to  be  held  a  navigable  stream  within  the  power  of 
congress,  it  will  be  impossible  for  this  state  to  construct 
additional  railroads,  csmals,  or  turnpikes,  or  continue  those 
now  in  existence,  as  the  bridges,  &c.y  over  theni  are,  and 
will  be,  inevitable  obstructions,  and,  consequently,  nuisan- 
ces, which  must  be  removed,  or,  at  great  expense  and 
inconvenience,  modified  in  their  structure.  And  for  what 
good?  In  the  early  settlement  of  a  country,  before  artifi- 
cial highways  are  constructed,  these  small  streams  afford 
some  temporary  convenience;  but  they  are  infinitely  infe- 
rior to  such  highways  when  constructed;  and  on  their 
construction,  these  streams  almost  cease  to  be  used  by  the 
public,  and,  hence,  should  not  be  held  to  be  public  high- 
ways, to  be  forever  kept  open  to  the  great  detriment  of  the 
public  If  not  regarded  as  highways  legally,  they  may 
and  would  be  used  in  a  new  country  till  artificial  ways 
were  constructed,  and  longer  than  that  they  would  not  be 
needed. 

We  think  Raccoon  creek,  in  Parke  county,  is  not  an 
inter-state  navigable  stream;  and  that,  hence,  the  state 
had  a  right  to  authorize  its  obstruction. 

Per  Curiam, — The  judgment  is  affirmed  with  costs. 
R,  W,  Thompson^  for  the  plaintiff 
A.  L.  Roachej  for  the  defendants. 
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May  Tenii, 
1854. 


Thb  Boabd  op  C!oichissionebs  op  St.  Joseph  County  t?.  Th»  Board 
PiDOE  and  Another.  biohbbs,  &e. 


T. 

Fu>eB. 


The  St.  Jotefk  liTer  is  a  Btream  nsvigAble  bj  contiiiiioiui  to jagw  in  the  states 
of  &ttaiMi  and  ifibftt^oii,  and  ia,  therefore,  within  the  operation  of  the  lawa 
of  congress  in  relation  to  nayigable  liTors. 

The  state  has  no  anthority  either  entirelj  to  preTent,  or  serionslj  to  obstmct, 
the  nayigadon  of  the  St.  Joteph  irror. 

The  atate  may,  however,  improve  tiie  naTigation  of  Ihe  St,  Joteph  riyer,  and 
all  other  streams  witfnn  her  borders,  and  may  anthoriae  the  erection  of  dams, 
locks,  bridges,  and  other  woilu,  provided  that  they  do  not  substantially 
injure  such  streams  for  purposes  of  navigation. 

At  SovA-Baid,  in  St,  Joteph  county,  there  were  rapids  in  the  jSt.  Jotepk  liver, 
which  were  sometimee  impassaUe  by  boats.  In  1848  tiie  logblatnre  enacted 
a  law  anthoiising  the  SouthrBend  Manufacturing  Company  to  build  a  dam 
and  a  lock  there,  to  be  sufficient  for  the  safe  passage  of  boats  and  other  craft 
usually  navigating  the  liver,  &c  The  company,  accordingly,  in  1848, 
erected  the  dam  and  lock,  the  former  of  wliich  turned  the  stream  to  Aa 
aonth  hank  where  die  lock  was  built,  from  which  a  race  was  ent»  through 
which  the  boats  passed  in  ascending  the  river  to,  and  descending  from,  tlie 
lode  This  new  channel  improved  the  navigation  of  the  liver  at  that  point, 
especially  in  low  water,  and  was  adopted  by  the  toade  and  commerce  of  the 
river.  In  1845  tiie  county  of  St.  Joteph  built  a  bridge  across  the  river,  by 
antfaority  of  the  B.  8. 1843,  extending  over  the  lock.  The  bridge  was  built 
upon  an  important  highway  and  mail  route  leading  into  central  Michigan, 
and  was  a  great  convenience  to  the  public.  It  was  adapted  to  the  channel 
of  tlM  stream  as  tfien  navigated,  was  made  convenient  for  boats  to  paaa 
under  it  throng  the  lock,  and  was  no  obstruction  to  navigation  in  said  new 
channel.  The  new  channel  oontinucd  to  be  navigated  without  objection  till 
the  summer  of  1849,  when  the  dam  gave  way  and  the  stream  ceased  to  flow 
through  the  k>d:  and  new  channel;  but,  meanwhile,  a  bar  had  been  formed 
between  the  dam  and  bridge,  in  the  old  channel,  which  prevented  boats  from 
passing  through  it,  under  the  bridge,  as  they  could  else  have  conveniently 
done.  The  steamboat  lftc%an,  owned  by  the  plaintiffs,  was,  with  others, 
arrested  in  her  progress  by  the  breaking  of  the  dam;  and  the  plaintiA, 
therefore,  brought  this  suit  against  St.  Joteph  county  for  building  the  bridge. 
JBsftf ,  that,  assuming  that  the  bridge  actually  obstructed  the  old  channel  and 
caused  the  detention  of  the  plaintiffs'  boat,  the  suit  could  not  be  maintained. 


APPEAL  from  the  Elkhart  Circuit  Court  ^'^' 

Perkins,  Jd — Case  by  Pidge  and  IngersoU  against  the     ^^    ' 
commissioners  of  8t.  Joseph  county,  to  recover  damages 
alleged  to  have  been  sustained  through  an  obstruction  of 
the  &•  Joseph  river  by  a  bridge  erected  by  the  authority  of 
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May  Tenn,   said  commissioners.     The  general  issue  and  other  pleas 

■^^^*       were  pleaded,  the  cause  was  tried  by  a  jury,  and  there  was 

Th>  Boabd  a  verdict  for  the  plaintiffs,  and  a  judgment,  over  a  motion 

BioiTBRs,  &c.  for  a  new  trial,  on  the  verdict.     The  cause  was  originally 

PiDOB.      instituted  in  the  £1^.  Joseph^  but  was  removed,  by  change 

of  venue,  to  the  Elkhart^  Circuit  Court 

The  St.  Joseph  river,  we  know  historically,  to  be  a 
stream  navigable,  by  continuous  voyages,  in  the  states  of 
Indiana  and  Michigan,  and,  hence,  to  fall  under  the  opera- 
tion of  the  laws  of  congress  in  regard  to  navigable  rivers. 
It  is,  then,  a  stream  the  navigation  of  which  the  state  can 
not  entirely  prevent,  nor  seriously  obstruct  But,  notwith- 
standing the  state  can  not  seriously  obstruct,  she  may  im- 
prove the  navigation  of  the  £!^.  Joseph^  and  of  any  and  all 
streams  within  her  borders,  and  may  authorize  the  erec- 
tion in  and  over  them  of  any  works  that  do  not  substan- 
tially injure  them  for  purposes  of  navigation.  The  state 
may  authorize  dams  and  locks  in,  and  bridges  over  them, 
within  this  restriction.     This  point  is  well  settied. 

At  Sauth'Bendj  in  St.  Joseph  county,  were  rapids  in  the 
St.  Joseph  river,  which,  sometimes,  boats  could  not  pass; 
and  in  1842  the  legislature  enacted  a  law  authorizing  the 
South-Bend  ManufacttiHng  Company  to  build  a  dam  and 
a  lock  in  the  river  at  that  place.  Section  7  of  the  act  is 
as  follows: 

^^  Said  company  is  authorized  to  erect  a  dam  across  the 
St.  Joseph  river,  at  or  near  the  head  of  the  rapids,  at  or  near 
the  town  of  South'Bendj  or  such  other  convenient  place  at 
or  near  said  town  as  they  may  think  proper,  said  dam  not 
to  exceed  six  feet  in  perpendicular  height  above  the  sur- 
face of  the  water:  Provided^  that  they  erect  a  substantial 
and  convenient  lock,  sufficient  to  admit  the  safe  passage  of 
all  boats  and  other  water  craft  usually  navigating  said 
stream;  and  provided,  also,  that  they  keep  said  lock  in 
good  repair  for  the  passage  of  boats,  and  have  a  sufficient 
number  of  hands  constantiy  to  attend  tiie  same."  Local 
Laws  1843,  p.  4. 

Under  this  act  said  company  erected,  in  1843,  a  dam 
and  lock  in  the  river  at  South^Bend — the  dam  turning  the 
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stream  to  the  south  bank  where  the  lock  was  constructed,  May  Term, 
and  fiom  which  a  race  was  cut,  through  which  the  boats      ^^^* 
passed  firom  the  main  channel,  in  ascending  the  river  to,  Tra  Bouo) 
and  in  descending  from,  the  lock.     In  other  words,  the  bionbxs,  &c 
company  turned  the  water  from  its  ordinary  channel  over      p,^,. 
ibe  rapids,  into  one  newly  constructed  around  the  rapids 
and  furnished  with  a  lode     This  new  channel  improved 
the  navigation  of  the  stream,  at  that  point,  especially  in 
low  water,  and  was  adopted  by  the  trade  and  commerce 
of  the  river. 

In  1845,  the  county  of  Si.  Joseph  built  a  bridge  across 
said  stream,  extending  over  the  lock.  The  bridge  was 
upon  an  important  highway  and  mail  route  leading  into 
central  llRchiganj  and  was  a  great  public  convenience.  It 
was  adapted  to  the  channel  of  the  stream  as  then  navi* 
gated,  was  made  convenient  for  boats  to  pass  under  it 
through  the  lock,  and  was,  as  all  the  witnesses  agree,  no 
obstroction  to  navigation  in  the  channel  which  it  was,  and 
had  been  for  two  years,  following,  when  the  bridge  was 
built  It  may  be  proper  here  to  observe  that  the  bridge 
was  erected  by  authority  of  law.  The  B.  S.  of  1843, 
section  58,  p.  333,  enacted  that,  ^whenever,  in  the  opinion 
of  the  board  of  county  commissioners,  the  public  con- 
venience shall  require  that  a  bridge  should  be  built 
over  any  "water  course,  tiiey  shall''  take  measures  for  its 
erection,  &;c. 

The  new  chazmel  continued  to  be  navigated  without 
objection  tUl  the  summer  of  1849,  six  years  from  its  adop- 
tion, and  four  years  from  the  building  of  the  bridge,  when 
the  dam  gave  way,  and  the  stream  ceased  to  flow  through 
the  lock  and  new  channel;  but,  in  the  mean  time,  a  bar 
had  been  formed  between  the  dam  and  the  bridge,  in  the 
old  channel,  so  that  boats  could  not  pass  ^by  a  straight 
shute,"  as  it  is  denominated,  dovni  the  old  channel,  and 
through  the  bridge  over  it,  and,  hence,  could  not  pass  at 
all  But  for  the  bar  in  the  old  channel,  boats  could  have 
passed  vnthout  inconvenience,  between  the  ^bents"  of 
the  bridge,  in  that  channel,  as  the  space  between  them  was 
some  six  feet  wider  than  were  the  steamboats  on  the  river. 
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May  Teem,       The  steamboat  Miekig'iMj  owned  by  the  plaintiflk  belo^cr, 

^^^*      was  one  of  those  anested  in  its  progiess  by  the  breaking 

TbbBoasd  of  the  dam,  and  tfaearenpon  this  suit  was  commenoed 

■xorass,  Ac.  against  8L  J[>$eph  comity,  for  building  said  bridge. 

FiMB.  ^^  ^^  consider  this  case  as  thoi^^h  the  Imdge  had 

actually  obstructed  the  old  channel  of  the  river  and  been 

the  cause  of  the  detention  of  the  boat  in  question. 

The  legislature,  as  we  have  seen,  had  powor  to  pass  the 
act  of  1842  above  set  forth,  authorizing  the  erection  of  the 
dam  and  lock  in  the  SU  Joseph  river.  Those  structures, 
tiierefore,  when  built,  were  legally  in  that  river,  and  the 
new  channel  tot  boats  which  they  occasioned  and  fdr- 
nished,  became,  as  a  consequence,  fiom  thence,  the  legal 
navigable  channel  of  the  river,  and  the  one,  and  the  only 
one,  protected  by  law  from  obstruction.  That  was  the 
channel  in  existence  and  in  use  when  the  bridge  in  ques- 
tion was  built,  to  which  it  was  adapted,  and  to  which 
it  was  then  no  obstruction.  It  was,  at  that  time,  no 
nuisance,  no  illegal  structure,  and  neither  the  bridge  nor 
its  proprietors  have  since  done  anything,  nor  been  in  any 
de&ult,  that  has  changed  its  character.  It  must,  therefore, 
be  a  legal  structure  stilL 

That  legal  artificial  channel  of  the  8t.  Joseph  river  has 
been  obstructed,  and  the  question  is,  who  has  done  it? 
who  is  liable  for  it?  Not  the  bridge,  surely.  If  the  dam 
occasioned  it,  under  such  circumstances  as  render  its  build* 
ers  liable,  let  them  be  looked  to.  If  it  was  the  act  of  God, 
let  Providence  be  submitted  to.  The  navigation  of  these 
streams,  in  their  natural  state,  is  often  obstructed  by  fresh- 
ets, and  by  low  wat»,  by  bars  across  their  channels,  by 
drift  and  fedlen  trees,  whereby  boats  are  snagged  and  sunk; 
and  some  of  these  things  might,  in  the  instance  under 
notice,  have  happened  in  the  St.  Joseph^  if  the  new  channel 
had  not  been  constructed.  These  improvements  may 
sometimes  prevent,  and  sometimes  occasion  temporary  ob- 
structions;  the  result  in  this  particular  may  be  balanced 
in  the  long  run. 

We  regard  the  late  Wheeling  Bridge  case  as  a  direct 
authority  for  the  doctrine  above  asserted    In  that  case, 
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the  iegialatore  of  Virginia  had  chartered  a  company  to  ^^7  Twbh, 
build  a  bridge  across  the  Ohio  river.     The  bridge  was  built      ^^^* 
and  obstnicted  the  navigation  of  the  main  channel  of  the  Tbx  Boabd 
stream — ^that  improved  under  the  acts  of  congress.     A  bill  sionsrs^  &c. 
was  filed  to  procure  the  abatement  of  the  bridge  as  a      p,^, 
nuisance,  and  the  Court  were  about  to  decree  accordingly. 
The  bridge  company  then  proposed  to  open  and  improve 
a  new  channel  to  accommodate  the  commerce  of  the  river, 
and  span  it  with  a  bridge  having  a  draw  to  allow  the  pas- 
sage of  boats,  as  a  condition  of  the  Court's  suffering  the 
bridge   over  the  originally-used  main  channel  to  stand. 
The  Court  gave  them  time  to  construct  the  new  channeL 
The  Court  say,  ^if  the  western  channel  of  the  river  shall  be 
made  to  afford  an  equally  safe  and  unobstructed  passage 
for  boats  as  the  eastern  channel  before  the  structure  of  the 
suspension  bridge,  excepting  the  mere  passage  of  the  draw, 
and  the  increased  distance,  no  appreciable  injury  is  done 
to  conmierce."    13  How.  (U.  S.)  R.  625. 

Now,  suppose  the  western  channel  to  be  opened  and 
improved  by  the  bridge  company,  at  a. great  expense,  so  as 
to  comply  wiih  the  requisition  of  the  Court,  that  the 
Court  sanction  it,  and  decree  that  the  suspension  bridge 
over  the  formerly-used  channel  shall  remain  (obstruction 
though  it  be),  and  that  in  the  course  of  events  hereafter,  the 
newly-improved  western  channel  shall  become,  by  the  act 
of  Gkxl,  temporarily  impassable,  would  the  bridge  com- 
pany be  liable  to  be  sued  because  the  bridge  obstructed  the 
old  original  channel  so  that  it  could  not  then  be  passed? 
It  seems  to  us  they  would  not 

Angelly  in  his  work  on  Water  Courses,  page  682,  (4  ed.) 


"If  a  dam  is  built  on  a  navigable  river,  in  conformity 
with  the  provisions  of  law,  and  the  shute  has  been  ren- 
dered innavigable  by  flood  or  accident,  the  owner  of  the 
dam  would  not  be  Uable  for  damage  occasioned  thereby, 
before  he  had  time  to  repair  it;  nor,  in  an  action  for  a  pri- 
vate nuisance,  would  he  be  liable  for  an  erroneous  opinion 
as  to  the  safety  of  running  through  the  shute  in  its  dam- 
VoL.  VI— 2 
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Maj  Tern,   aged  condiiaon  f  dting  Bau$h  y.  TToftar,  10  Watte  (Penn.) 
1854.      it.86. 


BoBSBTs         On  the  ihcts  in  this  case,  then,  the  judgment  for  the 


T. 


Maldt.  plaintiff  was  clearly  wrong,  and  the  instnictionB  given  to 
the  jury,  tending  to  impress  npon  them  a  conviction  of 
the  plaintiffi'  right  to  recov^,  were  dearly  erroneoos. 

Per  Ourianu — The  judgment  is  reversed  with  costo. 
Cause  remanded,  &c. 

X  A.  Listony  for  the  appellante. 

E.  B.  Crocker^  for  the  appellees. 


Roberts  and  Others  v.  Malin  and  Others. 

When'legades  are  made  pftyaUe  m  fiOuro,  out  of  penonal  estate^  tiM  goienl 
rale  IB  that  no  intamt  will  be  allowed  until  after  die  day  of  payment 

Bat  an  exception  ezlBts  in  &Tor  of  the  minor  children  of  testatorB,  where  no 
proriflion  has  been  made  by  the  will  for  their  maintenance  dnring  their 
minority. 

The  exception  does  not,  however,  apply  when  a  piOTision  has  been  made  by 
tiia  will  which  appears  to  have  been  intended  for  their  maintenance. 

A  trifling  provision,  temporary  in  its  character,  will  not  be  oonstmed  to  be 
snch  a  provision  for  their  maintenance,  nnless  the  intention  that  it  should 
be  so  can  be  ckaily  Infened. 

Where  l^gaciee  are  chaiged  i^n  real  estate,  the  role,  with  certain  modifica- 
tions, is,  that  they  do  not  vest,  nor,  consequently,  bear  interest,  nntil  tilie 
time  appointed  for  payment. 

A  testator  devised  land  to  his  wifo  during  her  widowhood,  with  remainder  to 
his  danghter,  and,  his  wifo  being  pregnant,  he  directed  that  if  the  child 
should  be  a  fomale  and  attain  to  eighteen  years  of  age,  his  danghter  should 
be  bound  to  pay  tilie  child  100  dollars  in  cash,  out  of  the  tract  of  land  left 
her.  Hdd,  that  tilie  testator  intended  merely  to  charge  his  danghter  with 
the  payment  of  100  doQan  wlien  the  child  should  arrive  at  etghteen  years 
of  age. 

MMof,  ERROR  to  the  Swiizerland  Cirenit  Court 

Man  9S 

^    '  HovEY,  J«— Bill  in  Chancery.    Facts  admitted;  and  an 

answer  waived. 

miUam  PkiUips  made  his  will,  and  died  in  1827,  de- 
vising,  among  other  things,  his  homestead  in  Switzerland 
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county,  oontaining  one  hundred  acres,  to  his  wife,  Mairy  May  Tenn, 
PhiUipSj  during  her  "widowhood,  &c,,  with  remainder  in      ^Q^* 
fee  to  his  daughter  Peggy,    The  parts  of  the  will  neces-     Bobbbts 
sary  to  be  stated,  are  as  follows:  Hiu^iF. 

^  I  leave  my  horse  Dick  tot  the  general  support  of  the 
family,  who  may  remain  with  my  wife.  He  is  not  to  be 
sold,  but  my  wife  may  exchange  him  for  a  younger  one. 

"  All  my  ferming  utensils,  I  leave  with  my  wife,  for  the 
joint  use  of  my  family,  who  may  remain  with  her. 

^  And  it  is  further  understood,  that  my  wife  is  in  a  state 
of  pregnancy,  and  should  the  child  live  and  be  a  male, 
and  arrive  at  the  age  of  twenty-one  years,  or  if  a  female, 
at  ihe  age  of  eighteen,  I  direct  and  make  this  a  part  of 
my  will,  that  my  daughter  Peggy  shall  be  bound  to  pay  .   / 

the  said  child  100  dollars  in  cash,  out  of  the  tract  of  land 
left  said  PeggyJ^ 

The  child  with  which  the  wife  of  the  testator  was  preg- 
nant, was  born  after  the  death  of  the  testator,  named  Ann 
Maria^  and  arrived  at  the  age  of  eighteen,  in  September^ 
1845.  Previous  to  her  arriving  at  that  age,  she  was  mar- 
ried to  John  W.  Roberts^  one  of  the  plainti£b  in  error,  who, 
with  the  said  Ann  Marioj  on  the  6th  day  of  October j  1845, 
legally  assigned  and  transferred  said  legacy  to  Ebenezer 
Dumoni, 

Shortly  after  the  death  of  the  testator,  the  widow,  Mary 
PhilUpSj  married,  and  gave  possession  of  the  homestead 
to  said  Peggy^  and  her  husband,  Frederick  W.  Srutz. 
The  widow  died,  and  Erutz  and  wife,  subsequently,  but 
before  the  commencement  of  this  suit,  sold  and  conveyed 
the  homestead  to  Edward  F.  KnUZj  Azariah  WUeyj  and 
Joseph  Malin^  in  different  portions  in  severalty;  who  de- 
rive their  title  to  said  land,  by  virtue  of  and  under  said 
win. 

The  legai^  was  demanded  after  Ann  Maria  arrived  at 
eighteen,  payment  refused,  and  it  remains  yet  unpaid. 
F.  W.  Kruiz  and  wife  are  both  insolvent. 
The  case  was  submitted  to  the  Circuit  Court  at  the  OC' 
tober  term,  1846,  the  parties  '^agreeing,  that  the  only  ques- 
tion in  litigation  was,  whether  the  legacy  to  Ann  Maria 
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Maj  Term,  <^;eas  to  draw  interest  firom  its  date,  or  since  September^ 

1854.      1845." 
BoBKBTB         The  Court  rendered  a  decree  in  favor  of  Dumontt  for 

H^'ur.  106  dollars  and  75  cents,  charging  the  land  with  the  pay- 
ment, &C.  The  complainants  prosecute  this  writ  of  error. 
Where  legacies  are  made  payable  in  futwroy  out  of  per- 
sonal estate,  the  general  mle  is,  that  no  interest  will  be 
allowed  until  after  the  day  of  payment,  but  an  exception 
has  been  long  and  well  established,  in  favor  of  the  minor 
children  of  testators,  where  no  provision  has  been  made 
by  the  will,  for  their  maintenance  during  their  minority. 
MiUs  V.  Wisler,  5  Bin.  Rep.  479.— Mitchell  v.  Bower,  3 
Vesey,  jr.,  287.—'l)/rrel  v.  T^el,  4  id.  4^— Cricket  v.  Dolby j 
3  id.  (Sumner's  Ed.)  with  notes,  17. 

The  reason  of  this  exception  is  founded  in  the  moral 
and  legal  obligation  of  parents  to  provide  for  the  neces* 
sities  of  their  offspring,  and  from  the  presumption  that 
they  do  not  generally  intend  to  leave  their  children  in  des- 
titution and  want,  during  the  most  helpless  periods  of  their 
infancy. 

The  counsel  for  the  defendants  in  error  insists,  that 
where  any  provision  is  made  for  the  maintenance  of  the 
legatee,  the  exception  above  stated  does  not  apply,  and 
that  interest  should  not  be  allowed  until  after  the  day  of 
payment  The  abstract  principle,  as  stated  by  him,  will, 
no  doubt,  be  found  in  elementary  works,  but  we  appre- 
hend that  nearly,  if  not  all  the  cases,  which  gave  rise  to, 
and  which  have  sustained  it,  will  be  found  to  turn  upon 
the  intention  of  the  testator.  Any  amount,  however  small, 
if  clearly  intended  as  a  provision  for  maintenance,  would 
destroy  the  presumption  upon  which  Courts  have  allowed 
interest;  but  to  apply  this  principle  to  trifling  provisions, 
which  are  temporary  in  their  character,  unless  the  inten- 
tion to  provide  can  be  clearly  inferred,  would  be  doing 
violence  to  reason  and  justice. 

The  only  facts  before  us,  from  which  a  provision  for 
maintenance  could  possibly  be  inferred,  are  those  parts  of 
the  will  which  relate  to  the  use  of  the  farming  utensils, 
and  the  horse  DtcA,  and  we  think  we  would  be  stretching 
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the  anthoritieB  to  an  extreme,  to  decide  that  such  provi-   ^^r  Tenn, 
dons  alone  conld  be  regarded  as  a  maintenance,  or  as      ^^5i' 
indicating  an  intention  to  provide  for  a  child  in  ventre  sa    Bobb&tb 
mere^  until  it  should  arrive  at  the  age  of  eighteen.  Maixv, 

If  placed  upon  the  ground  of  a  provision  for  mainte- 
nance, we  should  be  compelled  to  decide  that  no  such 
maintenance  is  provided  for  in  the  will,  and  allow  interest 
from  the  death  of  the  testator;  but  the  facts  compel  us  to 
go  farther,  and  distinguish  this  case  from  those  which  are 
to  be  paid  out  of  personal  estate  alone. 

Where  legacies  are  charged  upon  the  realty,  as  in  this 
case,  they  are  to  be  considered  as  dispositions  of  land,  and 
governed  by  a  different  rule  from  the  one  above  laid  down. 
Reynish  v.  Martirij  3  Atk.  330.— Pte/fen  v.  Ready,  2  id. 
sen/.— Sheriff  Y.  Mortlock,  W.  Kelynge  24. 

Lord  Hardwicke  held,  that  no  rule  was  better  settled, 
than  that  legacies  charged  on  lands  do  not  vest  till  the 
time  of  payment  comes.  Baroey  v.  Aston,  1  Atk«  378, 
379.  See  also  Phipps  v.  Lord  MtUgrave,  3  Vesey,  jr.,  613. 
Some  modifications  to  this  rule  have  been  since  estab- 
lished, which  we  need  not  state,  as  they  do  not  affect  the 
question  before  us,  1  Jarman  on  WIUb,  755  to  757,  and 
notes. 

But  independent  of  the  legal  presumption  as  to  when 
the  legacy  vested,  we  think  the  will  clearly  indicates  that 
the  testator  only  intended  to  charge  the  land  with  the  pay- 
ment of  100  dollars,  upon  the  day  that  Afm  Maria  should 
arrive  at  the  age  of  eighteen.  The  land  is  devised  to 
Peggy  in  fee,  after  the  expiration  of  an  estate  that  might, 
for  all  the  testator  knew,  continue  beyond  the  time  of  the 
payment  of  the  legacy;  and  it  is  not  reasonable  to  sup- 
pose that  he  intended  she  should  pay  interest  for  that 
over  which  she  might  not  have  any  control  until  after  the 
legacy  was  due.  Had  Ann  Maria  died  before  arriving  at 
the  age  of  eighteen,  it  is  dear  from  the  authorities  above 
dted  that  her  representatives  would  not  have  been  entitied 
to  her  legacy,  but  that  it  would  have  fallen  back  into  the 
land  devised  to  Peggy.  With  this  view,  we  think  that 
interest  could  only  be  allowed  after  September,  1845. 
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May  Term,  Per  CinrianL — The  decree  is  a£Bnned  with  costs. 

^0^'  E.  Dumant^  for  the  plaintiib. 

Batbs  J>.  XeUOj  for  the  defendants. 

V. 

Phiokxt. 


1    5 
|131 


5      22 
184     M 


Bates  v.  Pricket. 


Where  the  aMignment  of  a  note  u  not  dated,  the  pxeBmnption  is  that  it  wsf 

made  at  the  date  of  the  note. 
A  presumption,  lilie  a  ikct  proved,  remains  andlable  to  the  party  in  whoee 

flm>r  it  arises,  nntil  oTeroome  by  opposing  eyidenoe. 

^ofu^,  APPEAL  from  the  Orant  Circuit  Conrt. 

Stuaet,  Jd — ^Debt  on  an  assigned  note.  The  defendant 
pleaded  the  general  issue  with  notice  of  set-off  The  set- 
off consisted  of  three  notes  made  by  the  payee  of  the  note 
sued  upon,  and  indorsed  to  the  defendant  Pricket  There 
was  no  date  to  the  indorsements. 

The  only  point  made  below,  or  in  this  Court,  is,  thi^t 
these  notes  were  not  admissible  as  a  set-off  unless  the  de- 
fendant proved  that  they  were  assigned  to  him  before  the 
commencement  of  the  suit 

The  Court  below  admitted  the  notes  without  such  proof, 
and  gave  judgment  for  Bate$y  deducting  the  set-off 

To  reverse  this  judgment  the  third  clause  of  sec  204, 
ch.  40,  R.  S.  1843,  and  the  case  of  Hurd  v.  Earl^  6  Blackf. 
39,  are  relied  upon. 

The  statutory  provision  referred  to  is,  ^'It  [the  matter  of 
set-off]  must  have  existed  at  the  time  of  the  conunenoe- 
ment  of  the  suit,  and  must  then  have  belonged  to  the 
defendant" 

The  assignments  on  these  notes  not  being  dated,  the 
Court  will  presume  that  they  were  made  at  the  date  of 
the  notes.  Ewvng  v.  SOU,  1  Ind  R.  125.  The  dates  of 
the  notes  are  all  prior  to  the  commencement  of  the  suit 
The  set-off  is  therefore  within  the  foregoing  statutory  pro- 
vision,   A  presumption,  like  a  frict  proved,  remains  avail- 
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aUe  to  the  party  in  whose  fetvor  it  arises,  until  overcome  by  ^^7  ^^nn, 
opposing  evidence.    Surd  v.  Earlj  suproj  contains  nothing      *^*^* 
£Eivorable  to  the  plaintiff's  view  of  the  case.    It  rather,  on      Oaurr 
the  contrary,  goes  to  show  that  the  proof  of  fraud,  and  by  thk  Lsxnrd- 
analogy,  the  assignment  of  the  set-off  after  tiie  commence-  J^Jli^'  Si 
ment  of  the  suit,  unless  it  appear  otherwise  in  the  record, 
as,  for  instance,  by  the  date  of  the  assignment  itself^  is 
devolved  on  ihe  plaintifil 

Nor  do  we  see  any  mischief  resulting  from  the  rule, 
which  a  prompt  notice  of  the  assignment  to  the  maker  of 
the  note  will  not  obviate. 

Per  Curiam^ — The  judgment  is  affirmed  with  costs. 
A.  I.  Harlan  and  L  Blackford^  iot  the  appellant 
J.  Broumlecy  for  the  appellee. 


Grant  and  Another  v.  The  Lexington  Fire,  Life  and 
Marine  Insurance  Company. 

InsvrarB  can  not  take  adyantage  of  a  stipulation  in  the  policy  that  an  action 
for  a  loM  shall  be  barred  if  not  bronght  within  a  specified  period,  where  they 
hafe  been  mainly  instnunental  in  producing  the  delay,  by  holding  out  hopaa 
of  an  amicable  a^pistment. 

PoUdes  of  insnianoe  are  liberally  oonstmed  in  favor  of  the  assured,  and  an 
exception  is  strictly  oonstmed  against  the  insurer. 

A  risk  waa  taken  by  the  defendants  upon  the  cargo  of  one  flat-boat,  and  part 
of  the  cargo  of  another,  owned  by  the  plaintifls,  for  a  Toyage  firom  Lawre$¥»- 
burgh  to  Nao-OrUanM.  The  boats  were  loaded  with  hay.  It  was  stipulated 
in  the  policy  that  it  should  be  lawful  for  the  boats  to  touch  at  intermediate 
points,  with  the  prirUege  of  coasting  and  transacting  any  lawful  business 
connected  with  the  voyage,  &c.  The  boats  reached  F^r^eport,  three  miles 
above  New-Oriecuu,  on  the  S4th  of  June,  1846,  and  three  days  after  landing, 
according  to  the  usage  of  the  flat-boat  trade,  all  the  hands  but  two  were  paid 
off  and  dischaxiged.  Freqxtrt,  for  convenience,  and  to  save  the  expense 
incurred  at  the  New-Orieans  wharf,  is  in  practice  Ae  New-Orleans  hay  mar- 
ket. It  is  a  separate  municipality,  three  miles  above  New-OrUans,  another 
mfterfening;  and  is  not  the  place  of  landing  bay,  but  only  a  place  of  exhib- 
iting for  the  purpose  of  sale,  the  flat-boat  wharf  at  Neuf-OrleanB  being  the 
place  of  landing  and  discharging  the  cargo.  On  the  evening  of  the  third 
of  Jtify,  1846,  both  boats  and  their  cargoes  were  destroyed  by  a  storm. 

AU,  that  NeuhOHeane,  and  not  FreepoH,  was  the  terminue  of  the  voyage. 


24  CASES  IN  THE  SUPREME  COURT 

Bby  Tenn,    Hdd,  alio,  tliat  the  itop  at  Freq)ort  wm  within  tlie  "coastiiig  and  transacdiig 
1854.  lawful  boBiness  connected  witii  the  yoyage/'  allowed  bj  Ihe  policy. 

Held,  also,  that  evidence  showing  the  usage  as  to  discharging  hands  at  Free- 

Okakt  p^  ^^  admissible;  and  that  the  insnrers  must  be  presumed  to  have  known 

Tss  Lexiko-     ^^  nsage,  and  to  have  contemplated  it  in  the  policy. 
TOW,  &c.,  Ik-  a  policy  of  infiuxsnee  of  a  flat-boat  contained  a  stipnlittion  on  the  part  of  the 
0UBANCB  Co.      assured  that  the  boat  should  be  manned  with  a  specified  number  of  hands. 
Held,  that  the  stipulation  was  what  is  termed  an  executory  stipulation  or 
promissory  warranty. 
An  executory  stipulation  or  promissory  watranty,  inserted  in  a  policy  of  ia- 
sorance,  becomes  a  binding  condition  on  the  assured,  and  requires  a  strict 
performance;  and  the  breach  of  it,  whether  the  tiling  warranted  is  material 
or  not,  renders  the  policy  void  from  its  inception. 
A  policy  of  insurance  required  that  flat-boats  of  prescribed  diotensions  should 
be  manned  with  not  less  than  a  specified  number  of  competent  hands,  &c. 
Held,  that  the  cook  was  a  competent  hand,  within  the  meaning  of  the  policy. 
A  policy  of  insurance  upon  the  caiigo  of  a  flat-boat,  contained  a  stipulation 
that  die  insurer  should  not  be  liable  for  any  loss  or  damage  dniing  any  time 
in  which  the  flat-boat  might  be  lashed  or  fastened  to  any  other  boat,  &c.,  nor 
in  any  case  if  towed  by  a  steamboat,  &c.    Held,  that  the  insurers  were  to  be 
discharged  only  as  to  a  loss  accruing  from  such  towing. 

^^1;  ERROR  to  the  Dearborn  Circuit  Coiirt 

Stuart,  J. — Assumpsit  on  a  policy  of  insurance  on  two 
flat-boats  loaded  with  hay,  owned  by  Grant  and  Walters^ 
and  bound  from  Lawrenceburgh  to  New- Orleans.  Each 
boat  contained  ninety-five  tons.  The  hay  was  worth 
2,550  dollars.  The  defendant  insured  the  whole  cargo  on 
one  boat,  and  fifty  tons  on  the  other.  The  amount  insured 
is  valued  in  the  policy  at  2,175  dollars;  premium  paid  108 
dollars  and  75  cents.  The  defence,  consisting  of  the  gene- 
ral issue,  and  a  special  plea  of  limitation  leading  to  an 
issue  of  fact,  raises  no  question  on  the  pleadings  for  our 
consideration.  The  trial  by  jury  resulted  in  a  verdict  and 
judgment  in  favor  of  the  insurance  company. 

The  risk  taken  was  for  the  voyage  to  New^  Orleans  €uid 
eight  days  thereafter. 

Among  the  conditions  it  was  stipulated  that  the  boats 
should  be  manned  with  a  competent  number  of  hands; 
and  that  it  might  be  lawful  for  them  to  touch  at  interme- 
diate points,  with  the  privilege  of  coasting,  and  transacting 
any  lawful  business  connected  with  the  voyage,  provided 
the  delays  caused  thereby  should  not  exceed  thirty  days 
in  all. 
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There  is  a  farther  stipiilation  in  the  policy  in  these  ^^r  '!'«"&, 
words:  **  And  it  is  hereby  agreed  that  this  insurance  com-      ^^^' 
pany  is  not  liable  for  loss  or  damage  arising  from,  or      Ghakt 
cansed  by,  the  said  flat-boats  being  miduly  laden,  nor  for  Thb  Lbxivo- 
loss  or  damage  during  any  time  in  which  the  said  flat-  guBAHCT'  Co' 
boats  may  be  lashed  or  fastened  to  any  other  boat,  either 
floating  or  landing  therewith  (except  in  the  Ohio  or  Jlfu- 
m^^pppt  rivers),  nor  in  any  case  if  towed  by  a  steamboat,  or 
if  more  than  two  boats  are  lashed  or  fastened  together." 

These  cover  the  only  points  material  to  be  considered 
in  the  present  case. 

The  evidence  is  made  part  of  the  record.  It  appears 
that  the  boats  reached  Freeportj  three  miles  above  New^ 
Orleans^  on  the  24th  of  Jiiwe,  1846.  There,  three  days 
after  landing,  all  the  hands  but  two  were  paid  ofi*  and  dis- 
charged. About  the  1st  of  Jidy^  1846,  one  of  the  boats 
was  towed  down  to  the  flat-boat  landing  at  NeW' Orleans 
by  a  steamer;  the  other  still  lay  at  Preeport.  The  object 
of  hay-boats  stopping  at  Freeport  was  to  give  time  to 
make  sale.  At  the  flat-boat  wharf  at  New*  Orleans^  it  ap- 
pears, they  can  only  lie  four  days  and  then  are  compelled 
to  selL  On  the  evening  of  the  3d  of  JiUy^  1846,  a  violent 
stomi  came  on,  which  destroyed  both  boats.  The  wit- 
nesses all  agree  that  a  removal  of  the  hay  from  the  boats 
during  the  storm  would  have  been  unavailing,  even  had  it 
been  possible,  for  that  the  torrents  of  rain  falling  at  the 
time  wouM  have  been  equally  destructive  to  the  cargo. 

The  witnesses  also  agree  that  by  means  of  pxunps,  &c., 
great  exertions  were  made  to  save  the  boats;  but  that 
such  was  the  violence  of  the  storm  that  all  reasonable  ex- 
ertions were  in  a  great  measure  fruitless. 

One  of  the  witnesses  says,  that  after  the  landing  at 
Freeportj  the  same  number  of  hands  is  not  necessary;  that 
hay-boats  stop  there  to  avoid  paying  wharfage;  that  such 
^des  as  hay,  purchasers  living  in  NeW' Orleans  expect  to 
find  and  contract  for  at  Freeport.  Another  witness  says, 
with  all  articles  like  hay  it  is  the  usage  and  custom  to 
hmd  at  Freeportj  and  there  remain  till  sales  are  made,  and 
then  drop  down  to  flat-boat  landing  at  New*  Orleans.    The 
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May  Term,  witness  adds:  ^' Hands  on  flat-boats  have  a  right- at  the 

^^^'      end  of  three  days  after  the  flat-boat  lands  at  any  point  in 

Orajit      Lowsiana^  and  remains  at  any  one  place  that  length  of 

Thx  Lbxiitq.  time,  to  demand  their  pay  and  leave  the  boat."     This 

»ur1i^*  S  seems  to  be  the  usual  course  of  that  trade  on  the  river. 

This  cause  was  submitted  here  in  December^  1851.  In 
the  only  brief  we  could  find  among  the  papers,  there  axe 
but  two  or  three  authorities  cited,  and  these  to  a  point  of 
minor  importance.  It  is,  therefore,  to  be  presumed,  that 
in  a  cause  of  such  intricacy  and  magnitude,  elaborate 
briefs  were  filed,  and  that  in  the  confusion  incident  to  the 
coming  in  of  the  new  Court,  they  have  been  mislaid. 
Such  misfortunes  throw  upon  us  great  additional  labor, 
and  consequently  delay  the  business  of  the  Court. 

The  grounds  assumed  by  the  insurance  company  against 
the  recovery  of  Orant  and  Walters^  as  we  gather  them  firom 
the  records,  are, 

1.  That  the  landing  at  Freeport  was,  within  the  mean- 
ing of  the  policy,  the  town,  city,  or  market-place  of  desti- 
nation, and  that  eight  days  after  reaching  such  market- 
place, the  risk  terminated. 

3.  If  the  risk  still  continued  at  Freeport^  was  the  dis- 
charge of  the  hands  in  contravention  of  the  terms  of  the 
policy? 

3.  Were  the  boats  firom  the  beginning  manned  with  a 
competent  number  of  heuids? 

4.  Was  the  towing  of  the  boat  firom  Freeport  to  Neto- 
Orleans  by  a  steamer,  a  discharge  of  the  insurers? 

There  are  several  other  questions  suggested  by  the  evi- 
dence and  instructions  which  need  not  be  noticed  For 
example,  the  issue  formed  on  the  delay  to  bring  suit  (1). 
But  the  record  clearly  shows  that  the  delay  is  a  result  to 
which  the  insurance  company  mainly  contributed  by  hold- 
ing out  hopes  of  an  amicable  adjustment.  She  should 
not,  therefore,  be  permitted  to  take  advantage  of  her  own 
wrong. 

Another  preliminary  consideration  of  vital  moment  is 
the  rule  of  construction  to  be  adopted  in  such  cases.  In 
Yeaton  v.  Fry^  5  Cranch  335,  it  is  said,  that  policies  of 
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insaranoe  are  generally  the  most  informal  instruments  t  ^^7  '^»m, 
brought  before  the  CJonrts;  and  that  none  are  more  liber- ■     18o^' 
ally  constmed  to  carry  out  the  real  intention  of  the  par-      Gxaxt 
ties,  if  that  intention  can  be  discovered    But  Judge  Duefy  Thb  Lbxiko- 
writing  long  after  this  decision,  and  no  doubt  fiilly  aware  l^^^J^'  ^o' 
of  it,  seems  to  hold  to  a  different  rule.    Insurance  policies 
are  to  be  liberally  construed  in  favor  of  the  assured;  and 
an  exception  is  to  be  strictly  construed  against  the  under- 
writers.    1  Duer  on  Ins.  161.     The  facts  in  the  case  in 
Cranchf  svpra,  fully  illustrate  the  strictness  of  the  rule  ofl 
constructioii  as  to  exceptions.  ^ 

First,  then,  as  to  the  termination  of  the  voyage  at  Free^ 
port.  The  risk  was  taken  from  Lawrencebwrgh  to  Neto- 
OrkanSj  and  eight  days  thereafter,  with  privilege  of  thirty 
days  coasting,  jcc.  It  has  been  seen  from  the  evidence 
that  Freeport  is  made  in  practice  the  New-Orleans  hay 
market  This  is  for  the  convenience  of  all  the  parties,  and 
to  save  the  expense  incurred  at  the  New- Orleans  wharf. 
The  evidence  shows  that  Freeport  is  a  separate  munici- 
pality, three  miles  above  Neta- Orleans.  Lafa/yeite^  also  a 
separate  municipality,  intervenes.  Nor  does  Freeport  ap- 
pear to  be  the  place  of  landing  hay,  but  only  a  place  of 
exhibiting  for  the  piurpose  of  sale.  The  flat-boat  wharf  at 
NeW' Orleans  is  the  place  of  landing  and  discharging  the 
cargo.  The  latter  is,  therefore,  the  termination  of  the 
voyage.  Freeport  is  no  more  New-  Orleans j  within  the  ex- 
press terms  of  the  policy,  than  Memphis  j  or  any  other  town 
on  the  river.  The  stop  at  Freeport  is  clearly  the  "coast- 
ing and  transacting  lav^ul  business  connected  with  the 
voyage,"  which  the  underwriters  have  expressly  provided 
for  and  licensed.  It  is  not  contended  that  the  delay 
caused  thereby  exceeded  thirty  days.  And  as  will  appear 
m  the  sequel,  it  is  presumed  that  the  underwriters  were 
acquainted  with  this  usage  of  the  trade  to  which  their 
policy  related.  Grant  v.  Paxton^  1  Taunt.  463— iVbftfe  v. 
Keimowayf  2  Douglass  510.  There  is,  therefore,  nothing 
in  the  first  objection. 
2.  If  the  risk  still  continued  at  Freeport^  was  the  dis- 


28  CASES  IN  THE  SUPEEME  COURT 

May  Term,   charge  of  the  hands  in  contravention  of  the  terms  of  the 
^864.       poUcy? 


Gkaht  Some  evidence  was  given  to  show  that  such  was  the 

Ths  Lbxinq-  nsage  of  the  trade.  The  plaintiff  offered  to  give  further 
sralircB'  Co"  evidence  on  that  point,  but,  upon  objection  being  made, 
the  Court  refosed  to  admit  it.  This  ruling,  and  the  evi- 
dence to  the  same  effect,  which  was  received  without 
objection,  aA  well  as  some  instructions  asked  by  the  defen- 
dant and  given  by  the  Court,  present  the  question  just 
stated.  The  law  is  well  settied  both  against  the  ruling 
and  the  instructions.  In  Noble  v.  Kennawat/,  Lord  Mans- 
field  held,  that  the  underwriter  is  bound  to  know  the  na- 
ture and  pecuUar  circumstances  of  the  branch  of  trade  to 
which  the  policy  relates.  The  insurance  to  which  he 
referred  was  on  cargoes  of  two  ships,  the  Hope  and  the 
Ann^  in  the  Labrador  and  New-Foundland  trade.  The 
one  arrived  safe  on  the  23d  of  Jime^  1778,  and  the  other  on 
the  14th  of  July  following.  The  crews  of  these  vessels 
were  immediately  employed  in  fishing.  On  the  13th  of 
August  following,  an  America/n  privateer  took  both  vessels, 
finding  no  one  at  the  time  on  board.  The  action  was 
brought  to  recover  the  value  of  the  goods.  The  imder- 
writers  set  up  in  defence  t)iat  there  had  been  unnecessary 
delay  in  unloading  the  cargoes.  The  plaintiffs  rested  their 
case  on  the  terms  of  the  policy  and  the  usage  of  trade. 
"If,"  says  the  Court,  "the  underwriters  do  not  know  the 
usage,  they  ought  to  inform  themselves.  It  is  no  matter 
if  the  usage  has  only  been  for  a  short  period.  But  this 
trade  has  existed  for  several  years.  It  is  well  known  that 
fishing  is  the  chief  object  of  the  voyage.  The  evidence 
as  to  the  usage  was  properly  admitted."  2  Douglass  R. 
610.  Accordingly,  Chant  v.  Paxton^  1  Taunt.  463- — Moxon 
V.  Atkinsy  3  Campbell  200. — Salvador  v.  Hopkins^  3  Burr. 
1707. — Buck  V.  The  Chesapeake  Insurance  Company^  1 
Pet.  151. — Hazard^s  Admfr.  v.  N.  E.  Marine  Insurance 
Company,  8  Pet  637w— 3  Wend.  283.-7  Johns.  R.  386.— 
3  Hill  250. 

On  the  strength  of  these  authorities,  the  evidence  as  to 
the  usage  of  discharging  the  hands  at  Freeport  should, 
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llierefore,  have  been  admittecL    The  case  in  Douglass  is  May  Tenn, 
much  stronger  than  the  case  at  bar.     The  merchandise      ^^^ 
was  insured  till  safely  landed.    It  had  lain  on  board  four      Gbavt 
or  five  weeks*    In  consequence  of  that  delay  it  was  cap-  ths  Lbximo- 
tured  by  the  privateer.    In  the  case  at  bar,  the  evidence  g^J^J^'  co" 
shows  that  the  risk  was  not  affected  by  the  discharge  of 
the  hands — ^that  no  reasonable  exertions  of  a  full  and  com* 
petent  crew  could  have  saved  the  hay.     There  is  nothing 
in  the  second  objection. 

3.  Were  the  boats,  at  the  inception   and  during  the 
Toyage,  manned  with  a  competent  number  of  hands? 

The  evidence  conduces  to  prove  that  the  dne  boat  was 
eighty  feet  long;  the  other  ninety  or  ninety-five  feet  long. 
The  policy  expressly  requires  that  boats  from  seventy  to 
nmety  feet  should  have  not  less  than  four  competent  hands 
and  a  pilot;  and  boats  firom  ninety  to  ninety-five  feet,  five 
competent  hands  and  a  pilot    The  two  boats,  lashed  to- 
gether on  the  voyage,  had  eight  hands,  two  pilots,  and  a 
cook    The  question  is,  was  this  a  competent  number  of 
hands,  within  the  terms  of  the  policy? 
.  This  was  what  the  books  caU  an  executory  stipulation, 
or  promissory  warranty,  inserted  in  the  policy,  and  which 
became  a  binding  condition  on  the  insured,  and  required 
strict  performance.     The  breach  of  it,  whether  the  thing 
warranted  was  material  or  not,  renders  the  policy  void  firom 
its  inception.    Bond  v.  NvU^  Cowp.  601. — De  Hahn  v*  Hart" 
&y,  1 T.  R.  343.— Bore  v.  WhUmorej  Cowp.  7»l.—Pawson 
V.  WaisoHj  id.  785.    In   Chrix  v.  LoWj  1  Johns.   Cases 
341,  and  Barker  v.  The  Phwnix  Jhsurance   Company^  8 
Johns.  R.  307,  the  vessels  were  respectively  called  ^Ameri' 
caii^  in  the  policy;  and  this  was  held  a  warranty  that  they 
were  American  property,  the  proof  of  which  was  essential 
to  a  right  to  recover.     So  also,  as  to  warranty,  6  Wend. 
494^15  id.  532. 

If,  therefore,  there  were  not  the  requisite  number  of 
hands,  according  to  the  executory  conditions  of  the  policy, 
the  assured  has  no  right  of  action.  It  is  objected  that  the 
cook  was  not  a  competent  hand.  But  this  case  is  clearly 
within  the  rule  in  Becm  v.  Stvpart^  1  Douglass  11*    There 
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Maj  Tenn,  the  expresB  stipnlation  was,  ^^  thirty  seamen  besides  paa- 
^Q^  sengers;"  the  defence  set  up,  that  there  were  not  thirty 
Qraut  seamen  on  board.  To  make  up  that  nmnber  it  was  neces- 
Ths  LBxnro-  sary  the  steward,  cook,  surgeon,  and  some  boys  learning 
auBAiiai'  ^'  ^  ^  seamen,  should  be  counted.  But  only  twenty-six 
persons  signed  the  ship's  articles.  It  was  urged  that  the 
difference  between  seamen  and  boys  was  as  well  under- 
stood as  that  between  clergymen  and  laymen;  that  sea- 
man meant  an  able-bodied  man,  trained  to  maritime  pur- 
suits. But  the  Court,  Lord  Mansfield^  held  the  terms  of 
the  policy  substantially  complied  with.  If  the  cook  was  a 
seaman  in  MansfiekPs  time,  he  can  not  be  much  less  than 
a  competent  flat-boat  hand  in  our  day.  The  large  boat 
had  a  force  of  five  hands  and  a  pilot,  and  the  small  boat 
four  hands  and  a  pilot,  which  was  a  substantial  compli- 
ance with  the  executory  stipulation  of  the  policy,  and  the 
dimensions  of  the  boats  as  disclosed  in  evidence  (2). 

4.  Did  the  towing  of  the  hay-boat  from  Freeport  to 
New- Orleans  by  a  steamer,  operate  to  discharge  the  under- 
writers? 

K  so,  it  could  only  be  as  to  the  boat  thus  towed  in  con- 
travention of  the  policy.  And  whether  as  to  that  even 
must  depend  on  the  terms  used.  By  reference  to  that 
particular  clause  above  quoted,  it  appears  that  the  insur- 
ance company  was  to  be  discharged  only  as  to  any  loss 
accruing  from  such  towing  by  a  steamer.  The  loss  in  this 
case  did  not  accrue  from  that  cause.  It  was  a  common 
calamity,  involving  the  destruction  alike  of  the  boat  that 
had  been  so  towed  and  that  lying  at  Freeport^  and  resulted 
from  one  of  the  perils  insured  against 

We  are  clearly  of  opinion  that  upon  the  whole  case 
made  the  insurance  company  is  liable.  The  new  trial 
should  have  been  granted.  The  instructions  of  the  Court 
upon  the  several  points  alluded  to  were  erroneous,  and  well 
calculated  to  mislead  the  jury. 

Per  Curiam* — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

D.  Macy  and  S.  EL  Spooner^  for  the  plaintiffs. 

P.  L.  Spooner  and  B*  J.  Spoonery  for  the  defendants. 
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Maj  Term, 
(1 )  The  ftipiilaiion  in  the  policy  was  as  follows :  ''All  eUims  nnder  this  pol-       1864. 
icj  are  debarred  unless  prosecuted  within  one  year  from  the  date  of  the  loss." 
(S)  In  Dixm  t.  StuOer,  5  Mees.  and  Welsby  414,  Parke,  J.,  (one  of  the 


MoClubs 

Y. 

most  fiminwit  aatfaoritias  on  matters  of  insurance)  held,  that  if  a  royage  be     gacniST. 
ineh  aa  to  reqoire  a  difiteent  complement  of  men,  or  a  different  state  of  equip- 
ment, in  tiie  several  stages  of  the  voyage,  as  if  it  were  a  voyage  down  a  canal 
or  rirer  and  thence  across  to  the  open  sea,  it  would  suffice  if  the  vessel  were 
property  manned  and  equipped  lor  each  stage  of  the  navigation  as  it  occurred. 


McClure  and  Others  v.  Secrist« 

Whan  one  has  entered  into  a  special  oontiact  to  perform  work  for  another, 
and  has  dcme  the  work,  but  not  in  the  time  or  manner  st^nlated  by  the  con* 
tract,  if  the  work  done  is  accepted  and  used  by  the  other  party,  the  latter  is 
answerable  to  the  amount  whereby  he  is  benefited,  upon  an  implied  promise 
to  pay  for  the  value  he  has  received. 

A.;  D,f  and  V.  were  appointed  by  the  board  of  commissionen  a  committee  to 
contract  for  the  erection  of  a  county  seminary  on  ground  owned  by  tlie 
county.  They  accordingly  entered  into  a  special  agreement  in  writmg  with 
D.  to  erect  the  building;  and,  describing  themselves  as  such  committee, 
atipwiatod  to  pay  Z>.  a  certain  amount  of  money  for  erectfaig  it;  and  after  its 
eompletion  they  accepted  it  on  behalf  of  the  commissionors,  and  reported  to 
tfaem  the  balance  due  Z>.  for  the  work,  &c.  D.  did  not  finish  the  work  within 
tfie  time  stipulated.  D.  sued  A.,  B.,  and  C  in  indebitattts  aasumpnt  for  the 
vafaM  of  the  work.    Hdd,  that  the  suit  would  not  lie. 

APPEAL  from  the  Grant  Ciicnit  Court.  ?>««%, 

Davison,  J^ — Assumpsit  by  Secrist  against  the  appel- 
lants, for  woik  and  labor. 

The  dedaration  alleges,  that  on  the  first  of  November j 
1851,  the  defendants  were  indebted  to  the  plaintiff  4,000 
doUars,  for  building  a  seminary-house  in  Jfonon,  Orant 
county;  and  that  being  so  indebted  they  promised  to  pay 
that  sum,  &c.  Flea,  the  general  issue.  The  Court  tried 
the  cause,  and  found  for  the  plaintiff.  Motion  for  a  new 
trial  ovenruled,  and  judgment  on  the  finding  of  the  Court 
The  &Gts  of  this  case  are  these: 

At  the  Jime  term,  1848,  the  board  of  commissioners  of 
said  county  appointed  the  defendants  a  conmiittee  to  con- 
tract with  a  suitable  person  to  erect  a  seminary  on  the 
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May  Tenn,  ground  owned  by  said  county  for  that  purpose.  Pursuant 
^•P*^'  to  their  appointment,  they  entered  into  a  special  written 
MoClubb  contract  with  the  plaintiff,  whereby  he  agreed  to  build  a 
SxoBisT.  seminary-house  of  specified  dimensions,  &c.  And  the 
defendants,  describing  themselves  as  a  committee  as  above 
stated,  in  consideration  therefor,  stipulated  to  pay  the 
plaintiff  a  certain  amount  of  money.  Under  this  agree- 
ment he  commenced  the  work,  but  failed  to  complete  the 
building  within  the  period  specified.  During  the  progress 
of  the  work  various  payments  were  made  to  him  on  ac- 
count of  it  by  the  treasurer  of  said  county,  out  of  seminary 
funds  then  in  his  hands.  When  the  house  was  completed, 
the  defendants  accepted  it  on  behalf  of  the  commissioners, 
and  thereupon  reported  to  them  the  completion  thereof, 
and  also  the  balance  due  the  plaintiff  on  account  of  the 
worL  Upon  his  motion  the  commissioners  made  an  or- 
der appointing  an  attorney  to  confess  a  judgment  for  the 
amount  reported ;  and,  in  pursuance  of  that  order,  the  plain- 
tiff, at  the  October  term,  1861,  recovered  a  judgment  in  the 
(rrant  Circuit  Court,  for  1,797  dollars.  The  whole  work, 
according  to  customary  prices,  was  shown  to  be  worth 
4,000  dollars. 

Because  the  plaintiff  was  in  default,  having  failed  to 
complete  his  contract  within  the  period  stipulated,  it  is 
conceded  that  he  can  not  sustain  an  action  on  the  special 
agreement.  He  therefore  relies  upon  a  general  count  for 
work  and  labor. 

It  is  a  settled  principle  that  ^^  where  one  has  entered 
into  a  special  contract  to  perform  work  for  another,  and 
has  done  work,  but  not  in  the  time  or  manner  stipulated 
by  the  agreement,  still  if  the  work  done  is  accepted  and 
used  by  the  other  party,  the  latter  is  answerable  to  the 
amount  whereby  he  is  benefited,  upon  an  implied  promise 
to  pay  for  the  value  he  has  received."  7  Blackf.  599. — 3 
Ind.  R.  59. 

But  the  rule  just  stated  does  not,  in  our  opinion,  apply 
to  the  case  under  consideration.  There  is  nothing  in  the 
record  that  will  justify  the  assumption  that  the  appellants 
have  derived  benefit  or  received  value  firom  the  work  in 
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qaestion.     It  is  true  they  accepted  the  btiilding;  but  that  May  Tcnn, 
was  done  on  behalf  of  the  commissioners.     The  seminary-      ^^*^' 
house,  when  completed,  was  corporate  property;  was  erect-       ^^* 
cd  for  the  use  of  the  county,  and  belonged  to  it     To  as-  Akbbbsok. 
smne  that  its  value  was  the  property  of  the  appellants, 
would  involve  an  absurdity.    Whether,  if  the  building  had 
been  completed  within  the  time  specified,  the  appellants 
would  have  been  liable  on  the  written  contract,  is  a  ques- 
tion not  presented  by  the  record.     Against  them,  however, 
no  action  can  be  maintained  upon  an  implied  assumpsit. 

But  the  appellee  is  not  v^ithout  remedy:  the  county  of 
Qramt  is  bound  to  pay  him  the  full  value  derived  firom  his 
work  and  labor.  Indeed,  the  record  shbws  that  prior  to 
the  institation  of  this  suit,  he  obtained  a  judgment  against 
tiiat  county  for  the  identical  work  now  sued  for.  After 
that  recovery,  it  seems  to  us,  there  was  no  ground  upon 
which  the  present  suit  could  be  supported. 

Per  CurianL — The  judgment  is  reversed  with  costs* 
Cause  remanded,  &c. 

D.  KUgore  and  J.  BrownleCj  for  the  appellants. 

X  M,  Wallace  and  T.  J.  Sample^  for  tiie  appellee. 


Doe  on  the  demise  of  Platter  and  Others  v.  Anderson. 

The  B.  S.  1843  reqvirad  that  the  heirs  of  an  intestate  should,  if  residents  of  the 
state,  be  personally  served  wilh  notice  of  a  petition  filed  by  tlie  administra- 
tor to  tall  real  estate,  and  of  tbe  time  and  place  of  hearing  the  same. 

The  g:nardian  of  infant  heirs  conM  not  waire  the  penonal  sendee  of  such 
notice  upon  them. 

A  sale  of  the  land  of  infimt  heirs,  npon  an  administrator's  petition  under  the 
B.  8. 1848,  can  be  impeached  collaterally,  if  tbe  infiuts,  haying  been  resi- 
dents  of  the  state,  were  not  personally  serred  with  notice  of  tlie  petition,  and 
of  the  time  and  place  of  hearing  the  same. 

It  will  not  be  presumed,  in  a  collateral  proceeding,  that  the  Court  had  juris- 
diction of  the  person  of  resident  in&nt  defendants,  at  the  hearing  of  such  a 
pedtUm,  where  the  adyerse  pajr^  has,  in  such  proceeding,  directly  admitted 
the  cratrary. 

la  a  proceeding  by  an  administrator,  under  the  B.  8. 1843,  to  sell  land  of  an 
intestate,  the  record  showed  that  the  petition  was  filed  in  open  Court,  and 
that  thereupon  tbe  guardian  of  the  defendants,  who  were  infents,  and  resi- 
VoL.  V— 3 
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Hay  Term,       dents  of  the  ooonlj,  appeared  and  "  waived  the  neceBsilj  of  notice"  to 

1854*  them,  &c.;  whereupon  the  Court  proceeded  to  order  a  sale,  &c.    Hdd,  that 

r the  record  disclosed  that  the  Court  had  no  jurisdiction  of  the  defendants. 

Dob 

Ahdbbsoh.       error  to  the  Ripley  Ciicuit  Ck>art 

Tuesday,  Davison,  J. — This  WBS  ejectment  for  a  tract  of  land  in 

May  23.       Ripley  coiinty.     The  Ck>urt  tried  the  cause,  and  found  for 

the  defendant    Motion  for  a  new  trial  overruled,  and 

judgment  upon  the  finding  of  the  Court     The  facts  of 

this  case,  agreed  on  by  the  parties,  are  these: 

In  the  year  1839,  Henry  Platter  died  seized  of  the  pre- 
mises in  controversy,  leaving  Peter^  Sarah^  Elizabeth^  John^ 
Jonathan,  Mary,  and  Amanda  Platter  his  children  and  heirs 
at  law,  who  are  the  lessors  of  the  plaintiff  At  the  iVb- 
vember  term,  1844,  the  administrator  of  said  deceased  ap- 
peared in  the  Probate  Court  of  jRt/?/^^  county,  and  filed  his 
petition,  representing  the  insufficiency  of  the  assets  then 
in  his  hands  to  pay  the  debts  of  the  deceased,  &c^  and 
praying  for  an  order  to  sell  certain  real  estate  therein 
described,  being  the  same  now  in  dispute.  Thereupon 
one  John  A.  Beall,  the  general  guardian  of  said  heirs,  ap- 
peared to  the  suit  Ab  to  them,  ^^he  waived  the  necessity 
of  notice,"  and  answered  the  petition,  alleging  that  he  did 
not  admit  or  deny  the  things  therein  charged.  The  Court 
then  made  an  order  directing  the  sale  of  the  land  The 
administrator  sold  it  to  the  defendant,  and  reported  the 
sale  thereof  to  the  Court  at  the  May  term,  1845.  The 
sale  was  confirmed;  and  the  Court,  at  a  subsequent  term, 
appointed  a  commissioner  to  convey  the  land  to  the  pur- 
chaser. A  deed  was  accordingly  made  and  delivered,  and 
under  it  the  defendant  claims  title  to  the  premises.  At 
the  time  of  the  commencement  and  pendency  of  the  pro- 
ceedings relative  to  said  sale  and  conveyance,  the  plain- 
tiff's lessors  were  minors  and  residents  of  Ripley  county; 
but  no  process  was  issued  on  said  petition;  nor  had  they 
any  notice  whatever  of  the  suit  in  which  the  order  direct- 
ing the  sale  of  said  land,  was  made;  nor  were  they,  or 
either  of  them,  personally  present  in  the  Probate  Court  at 
the  filing,  or  at  any  time  during  the  pendency  of  the  said 
petition. 
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The  premises  in  question  were  sold  under  a  statute    May  Term, 
which  provided  that  "no  order  for  such  sale  shall  be       ^^^' 
made  until  notice  of  the  petition,  and  of  the  time  and       I>ob 
place  of  hearing  the  same,  shaU  have  been  given  to  the  Anbbbsox. 
heirs,"  &c.,  ^interested  in  such  estate;"  that  "such  notice 
shall  be  served  on  them  personally,  if  residents  of  the  state, 
at  least  ten  days  before  the  time  for  hearing  such  peti- 
tion;" and  "if  it  shall  appear,"  &c,  "that  any  of  the  heirs," 
&c,  "are  minors,  the  Court  shall,  before  the  hearing  of 
such  petition,  appoint  some  suitable  and  discreet  person 
the  guardian  of  such  minors,  for  the  sole  purpose  of  ap- 
pearing for  them  and  taking  care  of  their  interest  in  the 
said  proceedings."    R.  S.  1843,  p.  528  (1). 

The  decedent's  heirs,  being  residents,  were,  no  doubt, 
entitled  to  personal  notice  of  the  petition  and  proceedings 
stated  in  the  record,  unless  that  requirement  of  the  statute 
was  superseded  by  the  waiver  of  their  guardian.  We 
think  he  had  no  power  to  waive  the  service  of  notice.  The 
statute  was  imperative,  and  plainly  indicated  a  legislative 
intention  that  such  service  should  not  be  omitted.  The 
same  act,  by  another  section,  provided  that  in  all  stdts, 
&C.,  instituted  under  any  of  its  provisions,  in  which  infants 
might  be  defendants,  they  should  appear  by  their  guardian 
at  law,  or  guardian  cul  litem  appointed  by  the  Court.  R. 
S.  1843,  p.  573.  By  this  enactment  the  right  of  each  guar- 
dian appears  to  be  alike  defined.  Evidentiy  the  one  ap- 
pointed by  the  Court  could  not  appear  for  minor  defen- 
dants who  had  no  notice  of  suit.  Nor  does  any  reason 
exist  why  the  authority  of  the  other  should  not  be  liable 
to  the  same  construction. 

The  statute  which  required  personal  service  upon  resi- 
dent heirs  is  clear,  direct  and  positive.  Courts  must 
adhere  to  the  obvious  meaning  of  the  language  used  by 
the  legislature.  Therefore,  it  is  needless  to  discuss  its 
wisdom.  But  it  may  be  said  to  be  in  conformity  with  a 
correct  administration  of  justice  that  the  law  does  recognize 
the  right  of  infants  to  know  something  of  what  is  doing  or 
done  in  their  affairs;  that  it  affords  them  time  and  oppor- 
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Maj  Teim,  tnnity  to  ooluialt  their  friends  relative  to  any  legal  pro- 
^°*^  ceeding  instituted  against  them,  and  to  famish  in  defence 
^^*  of  their  rights  such  aid  as  may  be  within  their  power.  In 
AvDSBsow.  point  of  fact,  the  plaintiff's  lessors  were  left  in  total  igno- 
rance of  any  of  the  proceedings  in  the  Probate  Court 
This  is  conceded  by  the  agreed  statement  of  facts  con- 
tained in  the  record. 

But  the  defendant  insists  that  as  the  Court  had  jurisdic- 
tion of  the  cause,  its  order  directing  the  sale  of  the  land 
can  not  be  impeached  collaterally. 

That  position  is  not  correct  Until  the  heirs  were  per- 
sonally served  ^with  notice  of  the  petition,  and  of  the 
time  and  place  of  hearing  the  same,"  the  Court  had  no 
authority  to  order  the  sale  of  the  premises.  R.  8.  1843, 
c  30,  s.  223.  Process  should  be  served  on  infant  defen* 
dants  in  the  same  manner  as  if  they  had  been  adults.  8 
Black!  30L  Without  service  or  appearance,  they  are  not 
within  the  jurisdiction  of  the  Court  And  the  judgments 
of  all  Courts  axe  void,  unless  they  have  jurisdiction  of  the 
parties  as  well  as  the  cause.    4  Peters  446. 

It  is  true,  this  Court  has  ruled  that,  '^  where  the  record 
discloses  nothing  on  the  point,  jurisdiction  of  the  person 
will  be  presumed."  But  such  presumption  will  not  be  in* 
dulged  against  the  direct  admission  of  the  defei\dant  that 
the  decedent's  heirs  had  no  notice  of  the  suit  in  which  the 
order  of  sale  was  made. 

However,  the  record  in  evidence  in  this  case  is  not  silent 
on  the  subject  of  notice.  It  avers,  expressly,  that  the  <' ne- 
cessity of  notice,  as  to  the  heirs,  was  waived."  The  infe- 
rence from  this  averment  is  obvious.  It  would  involve  an 
absurdity  to  presume  the  infant  heirs  within  the  jurisdic- 
tion of  the  Court,  when  the  record  of  the  Court  upon  its 
fa^e  shows  a  waiver  of  the  very  step  requisite  to  bring 
them  within  such  jurisdiction. 

In  a  late  case  in  the  Supreme  Court  of  the  United 
SUUeSf  it  was  held  that  a  judgment  was  a  nullity,  where  it 
appeared  in  the  proceedings  that  no  regular  process,  either 
actual  or  constructive,  had  been  served  on  the  defendant 
Harris  v«  Hardemcm^  14  Howard  334.    See  also  Bloom  v. 
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Burdickj  1  Hill  ISO^-Denntiig*  v.  Corwinj  11  WenA  648w— •  May  Tenn, 
Babbitt  y.Doed.  Brush,  4  IncL  R.  356.  1854 

We  are  therefore  of  opinion  that  the  order  of  the  Pro-       !><>■ 
bate  Court  directing  the  sale  of  the  land,  was  a  nullity,  Ain>sR8oir. 
and  that  the  defendant's  deed  conveyed  no  title  (2). 

Per  Curiam^ — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

P.  L.  Spooner,  for  the  plaintilE 

X  SidUvanj  X  R.  TroxaU  and  X  Rytnan,  for  the  de- 
fendant. 

(1)  Tbd  B.  S.  1858,  in  ctMi  of  applicatioiis  of  execaton  sad  admimstraton 
to  sell  Umd  upon  a  dofidencj  of  the  personal  estate  to  pay  debts,  &c.,  reqnire  a 
pnblication  of  a  notice  to  the  defendanti,  in  a  newspaper,  of  the  time  and  place 
of  hearing  flie  petition,  and  the  posting  np  of  notices  in  three  pnbtic  places  in  the 
township  where  the  land  is  situate,  instead  of  personal  serrice  of  a  summons; 
and  they  expressly  enact  that  snch  notice,  as  to  minors,  shall  not  be  required,  if 
their  guardian  shall  signify  in  writing,  his  assent  to  the  sale.  2  B.  S.  1852,  p.  265. 

(2)  Doe  d,  BawkinM  H  al,  t.  Harvey,  5  Blackf.  487,  was  ejectment  for  a  tract 

of  land  in  Wayne  eounty.    The  lessors  of  tiie  plaintiff  were  the  children  of  one  • 

H.,  to  whom  the  land  belonged  at  the  time  of  his  death.    The  Circuit  Courts 

in  18S5,  on  the  applicaHon  of  his  administrators  {H.  haying  died  intestate) 

made  an  order  that  the  land  should  be  sold  for  the  payment  of  his  debts,  &c. 

A  written  notice  of  the  application  was  duly  serred  on  the  general  guardian  of 

Ifae  lessors  of  the  plaintiff,  who  were  infimts,  the  report  of  sale  was  confirmed, 

and  a  oonTeyanoe  ordered  to  be  executed. 

The  proceedings  were  under  the  R.  S.  1824,  which  made  it  the  duty  of  the 
administrator,  as  soon  as  he  should  discover  that  the  pecsonal  estate  of  the 
intosteto  was  insuiBeient  to  pay  the  debts,  to  take  an  inventory  of  the  real 
estete,  and  have  the  same  s^>pniised,  &c.,  and  file  the  appraisement  in  the  Ciz^ 
cnit  Court,  and  enacted  that  upon  his  suggestion  that  the  personal  estete  of  the 
decedent  was  insufficient  to  pay  his  debts,  &c,  the  heirs  of  the  intestete  should 
he  ''summoned,"  and  if  they  could  not  show  cause,  &c.,  the  Court  should  de- 
cree that  the  land,  or  a  sufficient  part  of  it  to  supply  the  deficiency  of  the  per- 
■ooal  estate,  should  be  sold,  &e.    R.  S.  1824,  pp.  317,  318. 

It  was  kM,  that  as  the  Circuit  Court  had  jurisdiction  of  the  subjectrmatter, 
■ad  notice  of  the  application  for  the  order  of  sale  had  been  duly  served  on  the 
guardian,  the  order  was  not  a  nullity. 

ITioaiqmn  v.  Doe,  8  Blackf.  336,  was  ejectment  for  a  tract  of  land  sold  under 
an  order  of  the  Probate  Court,  upon  an  administrator's  petition.  The  petition 
was  filed  at  the  Hoy  term,  1838,  and,  at  the  same  term,  the  Court  appointed  a 
guardian  ad  litem  for  tiie  heirs  of  the  intestate,  who  were  infimts.  The  guar- 
dian tliennpon  filed  an  answer  for  them,  admitting  tiie  allegations  in  the  peti- 
tioD;  and  die  Court,  at  the  same  tenn,  ordered  a  sale  of  the  land.  The  ad- 
ministrator aooordingly  sold  the  land,  the  Court  confinned  the  sale,  and  a  deed 
was  executed  to  the  purchaser.  The  Supreme  Court  held,  that  the  order  of  sale 
was  erroneous,  but  not  a  nullity;  and  ihat  the  purchase  under  it  was  valid. 

The  case  in  the  text  may  probably  be  deemed  to  overrule  these  cases. 
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1 —  The  City  op  Lafayette  v.  Cox. 


The  City  op 
Lafatxttb 

Y.  The  powers  of  a  city  are  limited  to  those  \diich  a  strict  constmction  of  the 

Cox.  grant  of  powers  in  its  charter  will  allow  it 

The  charter  of  the  city  of  Lafiufette  does  not  aathoriie  the  corporate  aathori- 

ties  to  issue  bonds  to  aid  in  the  constniction  of  a  nulroad. 
The  charter  of  &e  city  of  La/aifette  contains  a  general  proTision  that  the  city 
may,  upon  compliance  with  certain  fbnnalitieB,  create  a  debt  It,  however, 
restrahis  the  authorities,  in  general,  to  a  certain  rate  of  taxation;  but,  at  tlie 
same  time,  aothorizes  the  corporation  to  construct  whanres,  docks,  piers, 
water  works,  works  for  lighting  the  dty,  &c.,  undertakings  the  expense  of 
which  might  fhr  exceed  the  annual  rerennes  of  the  city  at  the  general  rate  of 
taxation.  Hdd,  that  the  general  prorision  authorizing  tilie  dty  to  create  a 
debt,  empowers  it  only  to  create  a  debt  for  these  undertakings. 


Tuesday,  APPEAL  from  the    Tippecanoe   Court  of   Common 

^**-       Pleas. 

Perkins,  J. — ^Bill  in  chancery,  in  the  THppecanoe  Circuit 
Court,  by  Thomas  S.  Chx,  a  citizen  and  property  holder  of 
the  city  of  Lafayette^  against  said  city,  praying  an  injunc- 
tion restraining  the  corporate  authorities  from  issuing 
bonds  to  the  Lafayette  and  Northern  Illinois  Railroad 
^  Company^  in  accordance  with  the  petition  of  three-fourths 

of  the  voters,  and  the  resolution  of  the  city  council  of  said 
city,  to  aid  said  company  in  raising  Ainds  for  the  construc- 
tion of  their  projected  road.  An  injunction  was  granted 
below.     Appeal  to  this  Court. 

Two  questions  have  been  ably  and  elaborately  argued 
by  counsel,  and  presented  for  our  decision. 
^  1.  Has  the  legislature  attempted  to  grant  to  the  city  of 

Lafayette  the  power  to  issue  such  bonds? 

2.  Can  the  legislature  grant  such  a  power? 

Municipal  corporations  are  said  to  exist,  in  England^  by 
prescription,  by  grant  from  the  king,  and  by  act  of  parlia- 
ment. Cities  are  such  corporations,  and  are  created  and 
endowed  with  more  or  less  of  the  legislative  and  adminis- 
trative powers  of  the  state,  for  the  purpose  of  having  their 
aid  in  governing  the  state,  or  parts  thereof;  and  the  powers 
conferred  upon  them  diifer  according  to  the  exigencies  of 
cases,  and  may  be  somewhat  influenced,  probably,  by  the 
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political  theory  of  the  govemment  creating  them.    Histo-  Hay  Term, 
ricaUy  considered,  we  can  not  say  that  any  fixed  and  cer-      *^^' 
tain  amount  of  power,  and  nothing  more  nor  nothing  less,  The  Citt  op 
constitates  a  city.     It  may  vary  from  that  possessed  by         y. 
the  Balian  republics  and  the  free  cities  of  Germany^  in  the       ^^' 
middle  ages,  down  to  that  of  a  rotten  borongh  in  England. 
In  Celtic  France,  where  the  consolidation  and  centralization 
theory  of  government  prevails,  and  where,  it  is  said,  that 
whether  the  form  of  govemment  be  nominally  monarchical 
or  republican,  no  one  can  alter  the  direction  of  a  road, 
build  a  bridge,  or  open  a  mine  without  the  authority  of  the 
state  minister  des  ponts  et  chausseesi  the  power  conferred  on 
municipal  corporations  might  be  very  limited,  while  among 
the  self-reliant  Anglo-Saxons  of  Engla/nd,  and  more  espe- 
cially of  the  United  States,  under  republican  governments, 
where  the  political  tendencies  axe  centrifugal,  tending  to 
difiiise  power  among  the  members  rather  than  concentrate 
it  in  the  head  of  the  body  politic,  we  may  expect  greater 
powers  of  local  government  entrusted  to  the  municipal 
corporations  scattered  over  the  state. 

With  us,  cities  are  created  and  endowed  with  powers 
by  the  legislature,  under  what  are  called  charters;  and  it 
IB  an  established  rule  of  law,  one  so  well  known  that  it 
would  be  superfluous  to  cite  authorities  as  evidence  of  it, 
that,  in  their  action,^  these  cities  must  be  confined  within 
the  limits  that  a  strict  construction  of  the  grants  of  powers 
in  their  charters  will  assign  to  them.  If  the  dty  of  La^ 
fayette,  therefore,  possesses  the  power  she  proposes  to  exer- 
cise, it  must  appear  clearly  and  expressly  granted  in  the 
enactment  under  which  she  acts  as  a  corporation.  Espe- 
cially should  so  great  and  substantive  a  power  as  that 
assumed,  one  involving  taxation  to  an  indefinite  extent — a 
power  so  liable  to  abuse  and  so  often  abused — ^be  plainly 
conferred  We  do  not  mean  to  say  that  this  power  is  more 
likely  to  be  abused,  or  made  to  operate  more  hardly  upon 
the  minority,  when  exercised  by  a  city  than  by  a  state.  In 
either  case,  the  burdens  and  benefits  are  unequally  distrib- 
uted, and  such  is  the  imperfection  of  all  things  human, 
that  it  must  be  so.    This  very  fact  frurnishes  a  motive  for 
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May  Ttrm,   a  cautious  exeicise  of  such  power — ^the  power  of  taxation 
^^^'      for  such  kinds  of  public  improvements,  by  both  cities  and 
Tkb  Citt  of  states. 

y.  We  have  careftdly  looked  through  the  charter  of  the 

^^^*  city  of  Lafayette^  and  discover  no  power  that  will  justify 
her  issue  of  the  bonds  in  question.  We  find  a  power 
granted  to  create,  upon  certain,  formalities,  a  debt,  and 
upon  this  authority  it  is  insisted  the  city  had  a  right  to 
issue  her  bonds,  as  she  had  voted  to  do,  to  the  railroad 
company  in  question.  The  argument  comes  to  this.  The 
city  is  authorized  to  create  a  debt;  therefore,  she  may 
create  a  debt  iot  whatever  purpose  she  pleases,  be  it  even 
arming,  1zansp<»rting  to,  and  maintaining  in  Turkey,  a 
regiment  of  soldiers  to  fight  the  Russicm  autocrat 

The  argument  is  not  sound  This  provision  in  the 
charter  must  be  construed  in  connection  with  its  other 
provisions,  and  as  designed  to  aid  in  carrying  them  into 
effect.  The  charter  restrains  the  city  authorities,  in  the 
general,  to  a  certain  rate  of  taxation;  at  the  same  time  it 
authorizes  the  corporation  to  construct  wharves,  docks, 
piers,  basins,  water  works,  works  for  lighting  the  city,  &&, 
undertakings  which  would  involve  an  expense  far  beyond 
the  amount  of  the  annual  revenues  of  the  city,  at  the 
general  rate  of  taxation;  and  it  is  in  reference  to  these  un- 
dertakings that  we  must  construe  the  power  mentioned 
for  the  creation  of  a  debt.  If  the  city  contracts  a  debt 
beyond  the  annual  revenues,  at  the  general  rate  of  taxa- 
tion, the  amount  of  which  the  council  are  allowed  to  an- 
ticipate, it  must  be  for  some  of  these  specified  purposes, 
and  not  for  such  undertakings  as  she  has  not  been  empow- 
ered to  enter  into.  Of  the  correctness  of  this  interpreta- 
tion we  think  there  can  be  no  doubt. 

The  decree  below  must  be  affirmed,  therefore,  on  the 
ground  that  the  legislature  has  not  conferred  (if  it  can) 
upon  the  city  of  Lafayette  the  power  to  issue  the  bonds  in 
question. 

The  consequence  is  that  it  becomes  unnecessary  for  us 
to  examine  the  second  question  argued,  viz.,  whether  the 
legislature  can  confer  such  power;  and  we  have  not  inti- 
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mated,  and  shall  not  intimate,  any  opinion  upon  that  ^^7  '^^"^ 
point  1854 

Stuart,  J.,  concurred  in  the  condusion,  but  dissented 
from  the  reasoning  of  the  Court. 

Per  Curiam. — The  decree  is  affirmed  with  costs. 

T.  DamCj  R.  C.  Gregory^  and  R.  Jones^  for  the  appellant. 

iSL  A.  Huff,  Z.  Baird,  G.  S.  Orth,  and  E.  H.  Brackett,  for 
the  appellee. 


Spencer  v*  The  State. 

He  law  does  not  &Tor  the  repeal  of  stetntes  bj  implication,  but  require! 
deaily  repugnant  language  to  effect  the  repeal. 

The  act  creating  the  Coort  of  Common  Fleas,  and  defining  its  jorisdicdon,  was 
ipproTed  May  14, 1852,  and  empowered  said  Coort  to  take  cognizance  of 
certain  cStiI  caoses  and  misdemeanorB,  and,  also,  of  felomes  in  two  specified 
cues:  1.  When  a  person  so  charged  witii  the  oommisdon  of  a  ielonj,  was 
in  cnstodj;  and  3.  When  a  person  so  charged,  bat  not  in  costodj  at  ilie 
time,  Tolnntaiilj  submitted  to  the  jnrisdiction  of  said  ConrL  An  act  was 
spprored  Jum  1, 1852,  (at  the  same  session  of  the  legislators),  entitled  "an 
set  proriding  for  the  organization  of  Circnit  Conrts,"  &c.,  "and  defining 
fiien-  powers  and  duties,"  which  contained  a  danse  enacting  that  said  Circnit 
CooitB,  in  tbdr  respectrre  connties,  shoold  hare  "original,  exdnsiTe  jnris- 
diction in  aU  felonies."  Both  acts  were  incorporated  in  the  same  Tolome  of 
the  R.  8. 1852.  Hdd,  that  the  latter  act  dircsted  the  Coort  of  Common 
Pless  of  its  jnrisdiction,  in  anj  case,  orer  felonies. 

The  tide  of  the  act  of  JttfM  1,1852,  proTiding  for  dM  organiiation  of  Circnit 
Courts,  &c.,  indicates  its  entire  sobject-matter. 

The  parliamcntaiy  role,  that  an  act  shall  not  be  repealed  at  the  session  at 
which  it  is  passed,  does  not  apply  to  a  repeal  hf  implication. 

TheeoBstitationof  1851  does  not  prohibit  the  repeal  of  statntes  by  implicathm. 
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APPEAL  from  the  7%go  Court  of  Common  Fleas. 

Perkins,  J. — At  the  Juns  term,  1853,  of  the  Vigo  Court 
of  Common  Pleas,  Spencer j  the  appellant,  was  conyicted 
of  bigamy,  and  sentenced  to  the  state  prison.  He  ap- 
pealed to  this  Court;  and  he  asks  that  said  judgment  and 
sentence  be  reversed,  on  the  ground  that  the  Court  had  no 
jurisdietion  of  the  cause  in  which  they  were  pronounced. 

The  statute  creating  the  Court  of  Common  Pleas,  and 


May 
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May  Term,   confeiring  its  jtuiBdiction,  -was  approved  on  the  fourteenth 

^^^*      day  of  May^  1852,  and  it  empowered  said  Court  to  take 

Spbhcsb     cognizance  of  certain  civil  cases,  of  certain  misdemeanors, 

The  Statb.  and  of  felonies  in  two  spedfied  cases:  1.  When  a  person 

charged  with  that  grade  of  crime  was  in  custody;  and,  2. 

When  a  person  so  charged,  not  in  custody  at  the  time, 

voluntarily  submitted  to  the  jurisdiction  of  the  Court 

On  the  first  day  of  June^  1852,  eighteen  days  after  the 
passage  of  the  Common  Pleas  act,  a  statute  was  approved, 
entitled  ^'an  act  providing  for  the  organization  of  Circuit 
Courts,  the  election  of  judges  thereof,  and  defining  their 
powers  and  duties."  Said  statute  contained  this  clause, 
viz.:  Such  Circuit  Courts,  in  their  respective  counties, 
^^  shall  have  original,  exclusive  jurisdiction  in  all  felonies." 

Both  of  the  above  statutes  were  enacted  at  the  same 
session  of  the  legislature,  €uid  are  incorporated  in  the  same 
volume  of  the  Revised  Statutes,  the  latter  at  page  5,  the 
former  at  page  16. 

The  question  presented  is — Does  the  act  conferring  ex- 
clusive jurisdiction  of  felonies  upon  the  Circuit  Courts,  by 
implication,  take  away  the  limited  jurisdiction  previously 
possessed,  in  such  cases,  by  the  Courts  of  Common  Pleas? 

It  will,  perhaps,  aid  us  in  coming  to  a  conclusion  in  tiie 
premises,  if  we  first  endeavor  to  obtain  an  accurate  view 
of  the  precise  thing  we  have  to  do — ^the  exact  point  which 
must  be  ruled  in  answering  the  above  question. 

This  may,  to  some  extent,  be  accomplished,  by  defining 
what  we  have  not  to  do. 

We  are,  then,  not  called  upon  to  interpret  any  ambigu- 
ous sections  in  the  act  organizing  the  Courts  of  Common 
Pleas,  in  order  to  ascertain  their  scope  and  meaning.  That 
duty  has  been  performed,  in  reference  to  said  act,  in  Lind^ 
viUe  V.  The  State^  3  Ind  R.  586.  The  rules,  therefore,  go- 
verning such  interpretation  need  not  contribute  to  extend 
the  length  of  this  opinion. 

Nor  are  we  called  upon  to  interpret  any  doubtful  phrase- 
ology in  the  act  organizing  Circuit  Courts.  The  language 
of  that  act  is  so  clear  and  explicit  that  it  is  its  own  best 
interpreter. 
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Nor  does  it  become  oor  duty  to  reconcile  the  general  May  Term, 
provisions  of  the  two  acts,  or,  in  any  event,  to  declare  the      ■'•°^' 
repeal  of  the  one  or  the  other.     There  is  no  conflict  in  their    SKnrcEB 
provisions  generally,  and  both  acts,  and  both  Courts,  may  Thb  Statb. 
nndonbtedly  stand. 

Bat  one  of  these  acts,  the  first  enacted,  contains  a  pro- 
vision, in  substance,  that  the  Court  of  Common  Pleas 
shall  have,  in  certain  cases,  concurrent  jurisdiction  of  felo- 
nies; and  the  other  of  said  acts,  that  last  enacted,  declares 
that  the  Circuit  Court  shall  have  original,  exclusive  juris- 
diction of  all  felonies.  These  two  provisions,  touching 
this  single  point,  are  all  that  are  alleged  to  conflict.  In 
relation  to  these,  and  these  alone,  have  we  anything  to 
determine. 

It  first  devolves  upon  this  Court,  then,  to  inquire  whether 
these  two  provisions  do,  in  point  of  fact,  conflict;  whether 
they  are  irreconcilably  repugnant;  for  the  law  does  not 
&vor  repeals  by  implication,  and  requires  clearly  repug- 
nant language  to  effect  them. 

Can,  then,  the  Court  of  Common  Pleas  of  a  county 
possess  a  limited  jurisdiction  over  some  felonies,  and  the 
Circuit  Court  of  the  same  county  possess  original,  exclu- 
sive jurisdiction  of  all  felonies? 

It  would  seem  that  there  could  be  but  one  opinion  upon 
langaage  so  explicit  as  that  contained  in  the  Circuit  Court 
act  Exclusive  means,  without  the  participation  of  any 
other;  and  exclusive  jurisdiction  of  all  felonies  means,  a 
jurisdiction  of  them  in  which  no  other  Court  has  any  par- 
ticipatioiL  Hence  the  Common  Pleas  can  not  participate 
in  such  jurisdiction,  and  still  leave  it  in  the  exclusive  pos- 
session of  the  Circuit  Court  The  language  of  the  Circuit 
Court  act  neither  contains,  nor  implies,  any  exce{)tion,  any 
limitation  to  any  particular  mode  or  course  of  proceeding; 
but  the  jurisdiction  is  to  be  original  and  exclusive  in  all 
felonies,  and,  hence,  necessarily  requires  them  to  be  prose- 
cuted according  to  the  mode  of  proceeding  in  said  Circuit 
Court.  There  is,  then,  a  direct  conflict  upon  this  one 
point,  between  the  two  statutes,  one  provision  alone  in  the 
one  being  utterly  repugnant  to  one  provision  alone  in  the 
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May  T«nn,  other;  and,  consequently,  one  or  the  other  of  said  provi- 
^^*^  sions  must  give  way — ^mnst  be  modified  to  a  certain 
Sravcu  extent  Either  the  Common  Heas  act  must  be  held  to 
Tmm  Statb.  modify  the  Circuit  Court  act,  so  £Bur  as  to  deprive  that 
Court  of  exclusive  jurisdiction  of  all  felonies,  or  the  Cir- 
cuit Court  act  must  be  held  to  modify  the  Common  Pleas 
act,  so  fiax  as  to  deprive  that  Court  of  its  concurrent  juris- 
diction of  certain  felonies;  for,  as  we  have  said,  concurrent 
jurisdiction  in  the  one  can  not  stand  with  exclusive  juris- 
diction in  the  other.  No  construction  in  pari  materia,  (»r 
otherwise,  can  make  it  do  so. 

And  we  may  here  remark,  that  we  do  not  regard  the 
acts  in  relation  to  Courts  of  Common  Pleas  and  those  in 
relation  to  Circuit  Courts  as  strictly  in  pari  materia;  but  we 
do  so  regard  the  several  acts  relative  to  each  of  said  Courts, 
and  tha^each  of  said  classes  of  acts  should  be  construed 
together. 

The  two  provisions,  then,  being  repugnant,  the  next 
question  is,  which  provision  shall  be  modified  by  the  other? 
When  two  statutes  directly  conflict  in  any  of  their  provi- 
sions, which  of  them,  by  implication,  repeals  or  modifies 
the  other?  Does  the  one  last  enacted  modify  the  one  first 
enacted,  or  does  the  one  first  enacted  modify  the  later  stat- 
ute? And  now  arises  the  necessity  of  consulting  the  au- 
thorities, and  ascertaining  the  rule  of  decision  applicable 
to  this  question. 

We  find  that  where  such  statutes  are  passed  at  different 
sessions  of  the  legislature,  there  is  no  difficulty.  The  rule 
is  settled  by  a  doud  of  authorities  that  the  act  last  ena<^ted 
controls  the  former.  Bawen  v.  Lease,  5  Hill  (N.  Y.)  R. 
221,  and  cases  dtedd — Norris  v.  Orocker,  13  How.  (U.  S.) 
^  R.  429,  and  cases  cited.  Dwarris  on  Statutes  says  (page 
573),  ''Every  affirmative  statute  is  a  repeal,  by  implication, 
of  a  precedent  affirmative  statute,  so  far  as  it  is  contrary 
thereto."  It  was  so  ruled  in  Foster's  case  (6  Coke  R.,  by 
TAomos  and  Frazer,  p.  107)  the  leading  case  on  this  point, 
where  it  is  said,  ''by  the  statute  of  33  H.  8,  cap.  23,  it 
is  enacted,  that  if  any  person  being  examined  before  the 
king's  council,  or  three  of  them,  shall  confess  any  treason, 
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mispriaios,  or  mnider,  or  be  by  them  vehementiy  Bospected,  ^^J  '!'«»* 
he  shall  be  tried  in  any  Court  where  the  king  pleases,  by  his      *^*^ 
commission,  &c.;  and  afterwards  another  law  was  made,  1     Snnron 
and  2  P.  and  M.,  cap.  10,  in  these  words,  Hhat  all  trials  thb  Statb. 
hereafter  to  be  had  for  any  treason,  shall  be  had  according 
to  the  course  of  the  common  law,  and  not  otherwise:'  this 
latter  act  (although  the  latter  words  had  not  been)  hath  ab« 
rogated  the  former,  because  they  were  contrary  in  matter." 

This  mle  has  been  applied  by  this  Court  repeatedly,  and 
once,  at  least,  at  its  last  term.  Smith  v.  The  StaUy  4  Ind. 
B.  500.  It  was  applied  upon  this  state  of  facts.  A  law 
of  one  session  of  the  legislatore  gave  Circuit  Courts  juris* 
diction  of  misdemeanors.  A  law  of  a  subsequent  session 
(see  Laws  1849,  p.  78)  enacted  that  ^<  justices  of  the  peace 
in  the  counties  of  Madisonj  Delaware j^^  &c,  "shall  have 
and  possess  exclusive,  original  jurisdiction,  in  fheir  respec- 
tive counties,  in  all  cases"  of  simple  assault  and  battery; 
but  this  latter  act  contained  no  repealing  clause;  and  this 
Court  held  that  the  latter  statute,  by  implication,  repealed 
the  former,  even  as  to  then  pending  indictments,  though 
it  could  scarcely  be  possible  that  the  legislature,  in  fact,  ^ 
intended  the  statute  to  go  so  far.  But  thus  was  the  rule 
of  law  in  regard  to  the  operation  of  such  statutes,  and  the 
Court  did  not  assume  to  say  that  a  supposed  intention  on 
the  part  of  the  law-makers,  contrary  to  what  they  had  * 

latest  enacted,  could  be  set  up  to  abrogate  an  established 
rule  of  decision.  The  Court  say:  "The  motion  to  quash 
should  have  been  sustained.  The  act  of  1849  giving  ex- 
clusive, original  jurisdiction  of  assault  and  battery  to  justi- 
ces of  the  peace  in  Delaware  county,  took  effect  from  its 
passage.  At  the  time  the  motion  to  quash  was  made,  and 
at  the  trial,  the  Circuit  Court  had  not  jurisdiction  of  the 
offence."  See,  also.  Sprigs  v.  The  Staie,  2  Ind.  B.  75.— 
Nelson  v.  The  State,  id.  2AQr— Smith  v.  The  State,  id.  251.— 
7%€  State  V.  Lackepy  id.  285.—TalboU  v.  Hie  State,  id. 
635,— The  State  v.  Trimble,  id.  655.— The  State  v.  Loyd, 
id.  659. 

And  here  we  must  be  indulged  in  the  remark,  that  we 
regard  the  rules  for  the  construction  of  statutes  equally  a 
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Maj  Teim,  part  of  the  law  of  the  land  with,  and  a  not  much  less  im- 

^^^*      portant  part  than,  the  statutes  themselves.     This  power  of 

Sfevcbb     construction  in  Courts  is  a  mighty  one,  and,  unrestrained 

Thb  Stats,  by  settled  rules,  would  tend  to  throw  a  painful  uncertainty 
over  the  effect  that  might  be  given  to  the  most  plainly- 
worded  statutes,  and  render  Courts,  in  reality,  the  legisla* 
tive  power  of  the  state.  Instances  are  not  wanting  to 
confirm  this.  Judge-made  law  has  overrode  the  legislative 
department.  It  was  the  boast  of  Chief  Justice  Pembertonj 
one  of  the  judges  of  the  despot  Charles  the  second,  and 
not  the  worst  one  even  of  those  times,  that  he  had  entirely 
outdone  the  parliament  in  making  law.  We  think  that 
system  of  jurisprudence  best  and  safest,  which  controls 
most  by  fixed  rules,  and  leaves  least  to  the  dLscretion  of 
the  judge — a  doctrine  constituting  one  of  the  points  of  su- 
periority in  the  common  law  over  that  system  which  has 
been  administered  in  France^  where  authorities  had  no 
force,  and  the  law  of  each  case  was  what  the  judge  of  the 
case  saw  fit  to  make  it.  We  admit  that  the  exercise  of 
an  unlimited  discretion  may,  in  a  particular  instance,  be 
^  attended  with  a  salutary  result;  still,  history  informs  us 
that  it  has  often  been  the  case  that  the  arbitrary  discretion 
of  a  judge  was  the  law  of  a  tyrant,  and  warns  us  that  it 
may  be  so  again. 
'  Returning  firom  this  short  digression  to  the  cases  we 

were  noticing,  which  had  been  decided  by  this  Court,  it 
will  be  observed  that  though  they  arose  upon  statutes 
passed  at  different  sessions  of  the  legislature,  still  they  have 
a  direct  and  forcible  bearing  upon  that  now  under  conside- 
ration, to  this  extent,  at  least,  that  they  are  conclusive,  so  far 
as  authority  can  be,  as  to  the  fact  of  an  irreconcilable  re- 
pugnancy between  a  statute  simply  conferring  jurisdiction 
of  a  class  of  offences  upon  one  tribunal,  and  a  statute  con- 
ferring, by  plain  language,  exclusive  jurisdiction  of  the 
same  class  of  offences  upon  another  tribunal;  else  the 
Court,  in  those  cases,  would  not  have  held  that  the  latter 
repealed  the  former,  even,  as  we  have  seen,  as  to  then 
pending  cases. 

In  the  light  of  the  decisions  above  referred  to,  then,  we 
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are  prepared,  beyond  all  doubt,  to  Bay  that  if  the  legisla-  May  Term, 
tore  of  1861  had  enacted  that  Ciicuit  Courts  should  have  ^^^' 
exdosive  jurisdiction  of  felonies,  and  the  legislature  of  Sfbvobb 
1852  had  simply  enacted  that  Courts  of  Common  Pleas  thb  Statb. 
should  have  jurisdiction  in  certain  cases  of  felony,  the  latter 
act  would,  in  the  particular  named,  have  modified  the  for- 
mer; and  that  the  Court  would  not  have  assumed  to  set 
up  a  conjectured  intention,  not  deduced  from  the  latter 
enactment  itself^  on  the  part  of  the  legislature,  that  said 
latter  act  should  not  have  such  ejSect.  And,  on  the  other 
hand,  we  are  also  prepared  to  say,  that  if  the  legislature, 
in  1851,  had  conferred  jurisdiction  on  the  Common  Pleas 
in  certain  cases  of  felony,  and  that  of  1852  had  enacted 
that  Circuit  Courts  should  have  original,  exclusive  juris- 
diction of  aU  felonies,  then  the  latter  act,  by  implication, 
would  have  repealed  pro  tarUo  the  former,  and  deprived  the 
Common  Pleas  of  jurisdiction  in  cases  of  felony.  Should 
a  Court,  in  the  supposed  cases,  have  decided  otherwise 
than  as  we  have  stated,  that  Court  would  have  exactly  in- 
verted the  settled  rule  of  decision,  and  held  that  a  former 
law  modified  a  later  one. 

We  must  now  proceed  to  the  inquiry,  whether  the  £eLct 
that  the  two  statutes  in  question  were  passed  at  the  same 
session  of  the  legislature,  makes  any  difference? 

This  precise  point  arose  in  The  King  v.  The  Justices  of 
Middlesex^  2  Bam.  and  Adolph.  818.  The  question  in  that 
case  was,  ^'if  two  contradictory  acts  are  passed  in  the 
same  session  of  parliament,  to  come  into  operation  on  the 
same  day,  which  is  to  take  effect?"  After  the  Court  had 
advised.  Lord  C.  J.  Tenterden  delivered  the  opinion  of  the 
Conrt  He  said,  ^^It  appears  that  in  this  case  the  metro- 
politan act  received  the  royal  assent  a  few  days  after  the 
local  act,  and,  consequently,  we  are  of  opinion  that  so  far 
as  the  two  acts  are  contradictory  to  each  other,  the  metro- 
politan act,  which  last  received  the  royal  assent,  must  have 
the  effect  of  repealing  the  other."  And  again:  "Our  de- 
cision is  conformable  with  the  doctrine  laid  down  in  the 
Attorney  General  v.  The  Chelsea  Water  Works  Company. 
There  it  was  resolved  that  where  the  proviso  of  an  act  of 
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May  T«nn,   parliament  is  directly  repugnant  to  the  purview  of  it,  the 

^^^      proviso  shall  stand,  and  be  held  a  repeal  of  the  purview, 

SmroBB     as  it  speaks  the  last  imteniian  of  the  makers!^    The  same 

Tbb  STAra.  principle  has  been  applied  by  this  Court    Ham  v.  The 

StatCy  7  Black£  314    It  is  also  laid  down  in  Dwarris  on 

Statutes,  page  675. 

The  repugnant  acts  involved  in  the  case  before  us,  then, 
are  to  be  considered  as  though  enacted  at  different  sessions 
of  the  legislature;  and  hence  can  not,  as  we  can  perceive, 
be  taken  out  of  the  dedsions  in  Smith  v.  The  State^  S^frigs 
V.  2%6  State,  Nelson  v.  Hie  State,  &c.,  supra. 

It  will  be  observed  that,  thus  far,  we  have  devoted  almost 
no  space  to  the  question  of  intention  on  the  part  of  the  le- 
gislature, while  it  is  a  prominent  general  doctrine,  that 
statutes  must  be  interpreted  according  to  the  intention  of 
the  makers.  And  the  question  arises,  how  is  that  intention 
to  be  ascertained? 

Formerly  it  was  the  custom  of  the  judges  to  go  to  the  le- 
gislature, and  inquire  what  they  meant,  where  the  language 
of  an  act  was  ambiguous  or  contradictory.  Campbell,  in 
the  1st  voL  of  his  Lives  of  the  Lord  Chancellors,  p.  241,  says, 
^the  qualifications  of  the  chancellor  now  became  of  great 
importance  to  the  due  administration  of  justice,  not  only 
from  the  increase  of  his  separate  jurisdiction,  but  from  the 
practice  of  the  common-law  judges,  when  any  question  of 
difficulty  arose  before  them  in  their  several  Courts,  to  take 
the  advioe  of  parliament  upon  it  before  giving  judgment. 
In  a  case  which  occurred  in  the  King's  Bench,  in  the  39th 
of  Edward  3,  TAofye,  the  chief  justice,  says,  *  Gto  to  the 
Parliament,  and  as  they  will  have  us  do,  we  will,  and  oth- 
erwise not'  The  following  year  Thorpe  himself,  accom- 
panied by  Sir  Hugh  Oreen,  a  brother  judge,  went  to  the 
house  of  lords,  where  there  were  assembled  twenty-four 
bishops,  earls,  and  barons,  and  asked  them,  as  they  had 
lately  passed  a  statute  of  jeofails,  what  they  intended 
thereby.  Such  questions,  which  were  frequent  in  this 
reign,  must  have  been  answered  by  the  chancellor."  Lord 
Campbell  adds,  that  "if  the  lords  were  still  liable  to  be 
so  interrogated,  they  would  not  unfrequentiy  be  puzzled; 
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and  the  revival  of  the  practice  might  be  a  cfieck  to  hasty   May  Term, 
legislation."  ■'•^*^* 

But  the  practice  has  not  been  revived,  and  we  now  go,     Spbhcxr 
not  to  the  legislature,  but  to  the  language  of  the  statutes  ths  State. 
they  enact  for  the  public,  and  governed  by  certain  estab- 
lished and  binding  roles  of  construction,  we,  from  that, 
declare  the  legislative  intention. 

The  first  of  those  rules  is,  that  where  the  legislature 
have  enacted  a  statute  capable  of  being  executed,  couched 
in  plain,  explicit  language.  Courts  shall  declare  that  the 
legislature  meant  what  they  said. 

Such  an  act  we  find  the  Circuit  Court  act  in  question  to 
be,  which  expressly  declares  that  the  Courts  created  by  it 
shall  have  original,  exclusive  jurisdiction  of  all  felonies. 
We  are  bound,  then,  to  hold  that  on  the  first  of  Jant^  the 
day  said  act  was  passed,  the  legislature  intended  the  Cir- 
cuit Courts  should  have  such  jurisdiction,  no  matter  what 
their  intention  had  been  eighteen  days  before.  Hence,  ap- 
plying the  rule  to  the  present  case,  where  we  find  they  had 
previously  passed  a  statute  which  had  given  a  portion  of 
that  jurisdiction  to  the  Courts  of  Common  Pleas;  and  the 
question  i^toked,  what  is  now  to  be  done?  what  did  the 
legislature  mean?  The  answer  must  be,  the  legislature 
shall  be  intended  to  have  meant  that  what  they  last  said 
shall  govern,  and  that  it  shall,  so  far  as  repugnant  to  what 
they  had  formerly  said,  repeal  that  former  declaration. 
Such,  indeed,  is  another  settled  rule  of  construction. 

There  is  no  necessity,  therefore,  for  us  to  inquire,  whether 
the  legislature,  or  the  members  of  it,  really,  personally  did  ' 
mean,  that  a  later  statute,  totally  repugnant  to  a  former, 
should  repeal  such  former  statute  or  not  This  is  not  a  case 
for  such  inquiry,  and  we  are  not  at  liberty  to  make  it.  And 
the  legislature  itself  is  not  privileged  to  make  an  answer 
upon  the  point — an  ex  post  facto  interpretation  to  suit  the 
times.  That  body  is  estopped  by  its  language;  and  the 
law,  the  settled  rules  of  construction,  which  this  Court  is 
bound  to  apply,  make  it  imperative  that  we  declare  the 
later  statute  did  repeal  the  former.  It  is  only  where  the 
language  of  the  statute  is  ambiguous— doubtful,  or  totally 
Vol.  v.— 4 
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May  Term,  uiireasonableH— that  Courts  may  proceed  to  hunt  for  in- 
•*-^^'  tention,  and  then  only  to  aid  in  giving  a  meaning  to  the 
Spbkcbr  language. 
Thb  State.  There  is  another  point  upon  which  we  have  said  nothing 
thus  far,  viz.,  in  relation  to  the  inconvenience,  or  failure  of 
justice  which  it  is  supposed  may  result  from  a  decision  in 
accordance  with  the  view  we  take;  for,  in  the  language  of 
the  Supreme  Court  of  OhiOy  in  the  Heirs  of  Ludlow  v. 
Johnson^  3  Ohio  R.  553,  ^4t  is  our  duty  to  declare,  not  to 
make  the  law.  To  do  this  correctly,  the  ordinary  rules  of 
construction  must  be  adopted,  and  the  meaning  of  words, 
sentences  and  phrases  must  not  be  distorted,  in  order  to 
sustain  a  favorite  opinion."  And  in  that  of  the  Supreme 
Court  of  Massachusetts  in  Pihnan  v.  Flinty  10  Pick.  504: 
^  A  mere  failure  of  justice  would  not  be  a  sufficient  ground 
for  construing  the  statutes  against  their  dear  meaning,  so 
as  to  give  a  Court  jurisdiction.  The  proper  mode  of  pro- 
ceeding would  be  to  apply  to  the  legislature  for  a  remedy. 
It  is  only  where  the  construction  is  doubtful,  that  the  argu* 
ment  from  a  failure  of  justice  applies." 

Nor  have  we  alluded  to  the  parliamentary  rule,  that  an 
act  shall  not  be  repealed  at  the  session  at  which  it  is  passed. 

This  has  no  reference  to  repeals  by  implication.  Smithy 
in  his  Commentaries  on  Statutes,  page  908,  remarks:  ^In 
England^  it  js  said,  an  act  can  not  be  repealed  in  the  same 
session  in  \('hich  it  is  passed,  unless  there  be  a  clause  in- 
serted expressly  reserving  the  power  to  do  so.  This  rule, 
we  apprehend,  is  not  adopted  in  this  country.  K  a  subse- 
quent statute  contrary  to  a  former  act  have  negative 
words,  it  will  repeal  the  former  statute.  Every  affirmative 
statute  is  a  repeal,  by  implication,  of  a  precedent  affirma- 
tive statute,  so  far  as  it  is  contrary  thereto;  tor. ^ leges  poS' 
teriores  contrarian  abrogamt^^  This  is,  also,  as  we  have 
seen  from  DwarriSj  the  common-law  rule.  See,  also,  1 
Blackstone's  Commentaries,  p.  60. 

We  will  add  that  we  are  strengthened  in  the  position  we 
Itave  taken  upon  the  construction  of  the  acts  involved,  by 
the  nineteenth  section  of  the  criminal-prfu^tice  act,  an  act 
still  subsequent  to  both  the  aforementioned,  but  passed  at 
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the  same  session,  and  embodied  in  the  same  volume  of  the   May  Tenn, 
code,  and  to  be  construed  with  them.     It  reads  thus:  ^^54. 

"Informations   are  filed  by  the  prosecuting  attorney,     Spbhobb 
upon  affidavit,  in  any  Court  having  jurisdiction  of  the  xh.  State. 
offence.     Criminal  actions  prosecuted  by  information,  in- 
clude all  offences  not  within  the  jurisdiction  of  the  grand 
jury^  or  the  exclusive  jurisdiction  of  justices  of  the  peace.'' 

Now,  felonies  are  within  the  jurisdiction  of  the  grand 
jury,  and,  hence,  are  not  to  be  prosecuted  by  information; 
but  prosecutions  in  the  Common  Pleas  are  by  information, 
and,  hence,  must  be  limited  to  offences  below  felony.  This 
statute,  it  will  be  observed,  does  not  relate  to  particular 
cases  of  offence,  but  to  the  classes  of  offences  as  recognized 
by  our  statutes,  and  is  a  clear  legislative  expression  that 
no  felony  shall  be  prosecuted  in  the  Common  Pleas^  but 
that  all  of  that  class  of  offences  shall  be  prosecuted  by  in- 
dictment, and  in  the  Circuit  Court  We  regard  it  as  con- 
dnsive  upon  the  question,  and  as  furnishing  a  complete 
answer,  if  any  were  needed,  to  the  sugges.tion,  so  far  as 
such  suggestion  could  bear  on  this  case,  that  perhaps  the 
jurisdiction  of  the  Circuit  Court  was  intended  to  be  limited 
to  prosecations  according  to  the  course  of  the  conmion 
law;  for  it  shows  that  felonies  are  to  be  prosecuted  in  no 
other  way.  This  act  is  in  paai  materia  with  both  the  other 
acts  involved  in  this  case,  as  it  relates  to  the  practice  in 
both  the  Courts  organized  by  said  acts.  See,  also,  the  act 
for  the  election  of  prosecuting  attorneys.  2  B.  S.  1852, 
p.  385. 

K  it  be  said  that  the  constitution  prohibits  the  effect 
given  to  the  Circuit  Court  act,  we  reply  that  that  act  con- 
tains no  provision  other  than  upon  the  subject-matter  of  it 
as  indicated  by  its  titie,  and  hence  is  in  conformity  to  that 
instrument,  and  any  effect  it  may  have  by  implication 
upon  prior  statutes,  is  not  within  any  constitutional  prohi- 
bition. It  would  be  doing  injustice  to  the  convention  to 
decide,  upon  slight  conjecture,  that  they  intended  to  change 
a  long-established  rule  of  law.  We  think,  therefore,  that 
the  Court  of  Common  Pleas  had  no  jurisdiction  of  the 
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Hay  Term,   case,  and  that  the  judgment  against  the  appellant  should 
1854.       be  reversed. 


Spencbb 


V 

The  State.  Stuart,  J. — fencer  was  prosecuted  for  bigamy.  Be- 
fore indictment  found  in  the  Circuit  Court,  he  voluntarily 
submitted  to  the  jurisdiction  of  the  Common  Pleas.  On 
being  arraigned,  he  entered  the  plea  of  guilty,  and  was  sen- 
tenced to  the  penitentiary  for  two  years. 

To  test  the  jurisdiction  of  that  Court,  he  prosecutes  this 
appeaL 

In  Lindville  v.  The  State^  3  Ind.  R.  580,  the  jurisdiction 
of  the  Common  Pleas  over  felony  was  the  question  di- 
rectly presented;  and  so  far  as  the  act  to  establish  that 
Court  was  involved,  such  jurisdiction  was  unanimously 
sustained. 

The  question  now  presented  is  one  of  conflicting  juris- 
diction between  the  Common  Pleas  and  the  Circuit  Court. 

Since  the  decision  in  3  Ind.,  the  Revised  Statutes  have 
been  published.  The  fifth  section  of  the  act  to  organize 
Circuit  Courts  confers  on  that  tribunal  ^^  original,  exclusive 
jurisdiction  in  all  felonies."  2  R.  S.  6.  It  is  contended 
that  this  act,  approved  June  1, 1852,  and  taking  effect  Ma$/ 
6, 1853,  repeals  the  seventeenth  and  eighteenth  sections  of 
the  Common  Pleas  act,  approved  May  14, 1852,  and  taking 
effect  October  1, 1852,  as  being  the  later  expressed  will  of 
the  legislature. 

In  favor  of  this  view,  7  Blackf.  314,  8  id.  581,  2  Ind.  440, 
and  numerous  other  authorities,  are  adduced.  But  the 
rule  in  these  cases  is  applicable  only  to  enactments  ^clearly 
repugnant"  In  all  such  instances  of  "manifest  repugn 
nance,"  the  maxim  leg-es  posteriores  priores  contrarias  abro^ 
ganty  must  prevail. 

The  sections  supposed  to  be  thus  repugnant,  and  so 
repealed  by  the  foregoing  clause  in  the  Circuit  Court  act, 
are  these: 

"Sec.  17.  Said  Court  shall  have  original  jurisdiction 
of  felonies  which  may  not  be  punishable  with  death,  under 
the  following  restrictions,  viz.:  any  person  charged  with  a 
felony,  who  is  in  custody  at  the  time;  and  any  one  charged 
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•with  a  felony,  who,  before  indictment  found  by  a  grand  M*7  Term, 
jury  in  any  other  Court,  voluntarily,  either  by  personal  ap-      ^Q^* 
pearance  or  in  writing,  submits  to  the  jurisdiction  of  the     Spbncbr 
Court,  which  submission  it  shall  not  be  competent  for  him  thb  State. 
afterwards  to  withdraw  or  cancel;  shall  be  put  upon  trial 
in  said  Common  Fleas,  without  the  intervention  of  a  grand 
jury,  in  the  same  manner  as  is  herein  provided  for  the  trial 
of  misdemeanors,  and  with  the  same  powers  as  to  judg- 
ment and  execution  as  belong  to  the  Circuit  Court  in  cases 
of  felony.     Said  Court  shall  also  have  fiiU  power  to  try 
any  criminal  charge  on  change  of  venue  from  the  Circuit 
Court,  with  the  like  powers  and  incidents  as  belong  to 
such  Circuit  Court;  and  when  the  party  is  in  custody,  or 
voluntarily  submits  to  the  jurisdiction  as  aforesaid,  said 
Court  shkll  appoint  an  early  day  for  trial,  either  in  term 
time  or  in  vacation. 

^  Sec.  18.  In  cases  contemplated  by  the  preceding  sec- 
tion, the  intervention  of  a  grand  jury  shall  not  be  neces- 
sary, but  complaint  shall  be  filed  as  in  other  criminal  cases 
in  said  Court;  and  in  all  other  respects  such  Court  shall 
be  governed  by  the  rules  of  proceeding  and  evidence  which 
by  law  or  usage  prevail  at  the  time  in  the  Circuit  Court 

^^Sbc.  19.  In  criminal  cases  the  charge  or  complaint 
provided  for  in  the  preceding  sections  to  be  filed  without 
the  intervention  of  a  grand  jury,  shall  be  suflicient  on  de- 
murrer or  motion  to  quash,  if  it  be  certain  in  its  allega- 
tions to  a  common  intent." 

There  are  several  considerations  recognized  by  Courts 
in  the  exposition  of  statutes,  which  seem  to  exempt  the 
sections  in  question  from  the  operation  of  the  rule. 

A  seeming  or  partial   repugnance    is    not  sufficient. 
Courts  are  invariably  reluctant  to  declare  a  statute  repug- 
nant, unless  it  is  clearly  so.     Accordingly,  every  hypothe- . 
sis  favorable  to  the  harmonious  co-existence  of  the  two 
acts  is  to  be  first  carefully  weighed. 

In  this  connection,  the  intention  of  the  legislature  in  dis- 
tributing jurisdiction  between  the  two  Courts,  is  a  primary 
object  of  inquiry. 

It  has  been  seen,  3  Ind.  B.,  supra^  that  the  new  Court  was 
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May  Term,  intended  to  provide  against  the  ruinous  delays  of  the  old 
^^^'  system;  to  administer  justice  more  promptly  and,  there- 
Spbhcsb  fore,  more  efficiently,  at  less  expense  to  the  public,  and 
The  Stats,  without  the  intervention  of  a  grand  jury;  to  secure  wit- 
nesses more  easily  and  while  the  facts  were  yet  fresh  in 
the  memory;  and  in  the  spirit  of  the  new  constitution,  to 
administer  justice  "speedily  and  without  delay." 

So  far,  it  is  believed,  the  exercise  of  this  jurisdiction  by 
the  Common  Pleas,  has  operated  beneficially.  Before  a 
feature  so  satisfactory  to  the  public  is  blotted  out  of  the 
new  Court,  with  all  the  confusion  and  consequences  that 
must  ensue,  the  intention  of  the  law-maker  to  repeal  should 
be  clearly  ascertained. 

These  two  acts  are  now  component  parts  of  the  revised 
statutes.  In  a  legislative  revision,  the  work  of  many  hands, 
discrepancies  were  to  be  expected.  No  doubt  there  are 
many.  At  almost  every  step  ambiguity  and  seeming  con* 
flict  will  meet  the  Courts.  And  yet  the  task  of  ascer- 
taining the  leading  design  of  the  legislature  is  not  believed 
to  be  insuperable.  By  a  cautious  adherence  to  the  settled 
rules  of  statutory  construction,  the  Courts  may,  in  most 
instances,  reconcile  seeming  discrepancies,  and  carry  out 
those  beneficial  reforms  which  the  legislature  contemplated. 

This  mode  of  interpretation  is  as  far  removed  from 
"bending  rules  to  meet  cases,"  as  it  is  from  that  narrow, 
literal  adherence  to  mere  words,  insensible  of  principles, 
which  would  render  almost  any  enactment  a  mass  of  ridic- 
ulous contradictions.  "  Scire  leges^  non  hoc  est  verba  ear 
rum  tenere  sedvim  ac  potestaiem.^^  In  statutory  exposition, 
the  reason,  the  spirit,  the  intention  of  the  law,  is  above  the 
mere  cavil  about  words.  The  chief  thing  to  be  explored 
is  the  intention.  This  the  judiciary  is  to  seek  in  the  his- 
tory of  legislation;  in  the  objects  contemplated,  the  evils 
to  be  corrected,  and  the  remedies  provided. 

It  iU  becomes  the  judiciary  to  affect  to  ridicule  statutory 
exposition.  So  long  as  we  have  a  judicial  system,  says  a 
distinguished  judge,  we  can  not  escape  the  power  of  judi- 
cial construction.  "Wherever  human  language  is  used,  ex- 
cept in  mathematics,"  says  Lieber^  "interpretation  is  indis- 
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pensable.    Its  necessity  lies  in  the  nature  of  things,  in  our  ^^y  '^^^^y 
minds  and  in  our  language.    No  code  can  provide  for  alj      ^^^* 
specific  cases,  or  be  construed  so  as  to  dose  all  further  in-     Sfbncek 
qniry."     It  is  quite  visionary,  says  Kentj  to  expect,  in  any  thb  Stats. 
code  of  statute  law,  such  precision  of  thought,  and  perspi- 
cuity of  language,  as  to  preclude  all  uncertainty. 

This  statutory  interpretation,  it  is  needless  to  add,  is  a 
work  necessarily  devolved  upon  the  judiciary. 

The  case  at  bar  is  important  in  itself;  but  still  more  so 
as  evolving  the  principles  which  are  to  govern  the  Courts 
of  the  state  in  the  construction  of  the  revision. 

It  will  be  observed  that  in  the  Circuit  Court  act,  there  is 
no  direct  repealing  clause.  The  repeal,  if  any,  is  by  im- 
plication; and  the  policy  of  the  law  is  not  favorable  to  this 
species  of  repeal  Bmith  879. — ^Dwarris  674. — 1  Kent  467, 
note  b. — Botoenv.  Ziea5e,5  Hill  221^ — Woodx,  The  United 
Statesj  16  Pet  342^1  Ohio  Bt.  R.  (1852)  20  and  867. 

This  rule  is  applicable  to  penal,  as  well  as  to  other  stat- 
ntes.  Thus  the  act  of  1  and  2  Philip  and  Marpj  that  all 
trials  for  treason  should  be  according  to  the  course  of  the 
common  law,  and  not  otherwise,  was  held  not  to  repeal  35 
H.  8,  for  trial  of  treason  beyond  sea«  Dwarris,  supra.  So 
in  Capen  v.  Glover^  where  one  town  was  set  off  from 
another  by  act  of  the  legislature,  containing  a  stipulation 
that  certain  lands  should  not  be  taxed,  it  was  held  that  a 
subsequent  general  tax  law,  though  in  terms  it  embraced 
these  very  lands,  did  not  operate  as  a  repeal  of  the  former 
provision.  4  Mass.  B.  305.  So  also  in  Dodge  v.  Gridley, 
by  an  act  regulating  estrays,  passed  in  1831,  persons  living 
outside  of  village  corporations  were  entitled  to  have  their 
stock  at  large  exempt  from  liability  of  being  taken  up  by 
the  village  authorities.  The  charter  of  the  town  of  JSor- 
mer,  passed  in  1837,  authorized  the  town  comicil  to  pre- 
vent any  description  of  animals  from  running  at  large  in 
the  streets.  It  was  insisted  that  as  to  the  limits  of  Harmer^ 
the  latter  act  repealed  the  former.  But  the  Court  says, 
'^repeals  by  implication  are  not  favored.  When  two  affir- 
mative statutes  exist,  the  one  is  not  to  be  construed  to 
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Maj  Term,   repeal  the  other  by  implication,  unless  they  can  be  recon- 
^^^'       died  by  no  mode  of  interpretation."     10  Ohio  177. 
Spbkcsb         So  also  McCartee  v.  The  Orphan  Asyhim  Society.    The 

The  Stati.  statute  of  wills  in  New^York  prohibited  a  devise  to  a  cor- 
poration* The  act  incorporating  the  Orphan  Asylum  S(h 
defy  declared  that  they  might  purchase  real  estate.  It 
was  held  that  the  one  did  not  repeal  the  other;  for  though 
the  word  purchase,  in  its  legal  acceptation,  included  a  de- 
vise, yet  that  it  was  more  congenial  to  the  spirit  of  both 
acts  to  understand  the  word  purchase  as  intended  by  the 
legislature  to  be  used  in  a  restricted  sense.  9  Cowen  437. 
So  also  in  Chldson  v.  Back.  In  1740,  an  act  was  passed, 
empowering  the  lord  of  the  manor  of  Farlinfftonj  his  heirs 
and  assigns,  at  their  costs,  to  convey  water  from  his  estate 
to  Portsmouth^  and  through  the  streets,  and,  for  that  pur- 

^  pose,  to  break  up  the  pavements,  &c.     In  1792,  more  than 

fifty  years  after,  the  Portsea  act  was  paased,  vesting  the 
property  and  exclusive  control  of  the  pavements  in  com- 
missioners, without  any  saving  of  the  former  act  It  was 
urged  that  as  no  progress  had  been  made  in  the  work 
during  the  whole  period  between  the  passage  of  the  two 
acts,  it  was  reasonable  to  presume  that  parliament,  deem- 
ing the  adventure  abandoned,  had  by  vesting  such  powers 
in  the  commissioners,  impliedly  repealed  the  former  act. 
But  EUenboronghj  C.  J.,  held  that  the  powers  under  the 
several  acts  might  well  subsist  together.  They  were  sever- 
ally conferred  for  different  purposes.  15  East  372.  Here  the 
control  of  the  pavements  was  exclusively  in  the  commis- 
sioners, except  as  to  the  rights  conferred  by  the  prior  act 
So  also  our  own  Court  in  ITie  State  v.  Rackley.  The 
act  of  January  20, 1824,  left  it  discretionary  with  the  jury 
to  find  a  verdict  of  guilty,  in  criminal  cases,  without  costs. 
The  act  of  January  30, 1824,  expressly  provided  that  upon 
every  conviction  the  officers  should  be  entitled  to  certain 
specified  fees.  The  one  act,  it  was  held,  did  not  repeal 
the  other.  The  practical  construction  given  to  these  acts, 
sustaining  both,  was,  that  upon  every  trial  the  costs  should 
follow  the  conviction;  the  officers  should  have  their  fees 
except  when  the  jury  expressly  found  otherwise.     Here  it 
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will  be  observed,  as  in  Ooldson  v.  Buck^  and  as  in  the  case  May  Tenn, 
at  bar,  the  prior  act  was  the  exception,  the  latter  act  the      ^^^^* 
rale.     Thns  were  both  acts  upheld.    2  Blackf.  249.  Spbwc»e 

In  each  of  these  cases,  and  the  first  and  last  npon  penal  Ths  Statb. 
statutes  too,  the  seeming  repugnance  is  quite  as  strong  as 
in  the  case  at  bar.     In  the  first  example,  the  affirmative 
words  are  as  comprehensive  as  those  in  the  Circuit  Court 
act — all  treasons  shall  be  tried  according  to  the  course  of 
the  common  law,  to  which  the  strong  negative  language, 
"and  not  otherwise,"  is  superadded.     Yet  in  all  these  and 
nmnerous  other  parallel  cases,  scattered  through  the  books, 
repeal  by  implication  is  denied  and  both  statutes  upheld. 
Bac  Ab.,  Statute,  J. — Dwarris  674. — Smith  Comm.,  supra. 
Judicial  reasoning  on  this  subject  is,  perhaps,  more  uni- 
form than  in  almost  any  other.     To  ascertain  the  intent 
by  settled  rules  of  interpretation,  is  the  great  problem. 
Thus,  Smith  on  Statutory  Construction.     Where  it  is  not 
manifestly  the  intention  of  the  lawgiver,  firom  the  whole 
system  of  legislation  on  the  subject,  that  the  latter  act 
should  control  the  former,  it  shall  not  be  construed  to  have 
that  effect,  even  though  the  words,  taken  strictly  and  gram- 
matically, would  repeal  the  former  act.     Smith  Comm.,  s. 
757.    So,  accordingly,  Lord  Kenyon^  one  of  the  most  con- 
servative of  judges,  as  quoted  by  Dwarris  669  and  693. — 
CapeuY.  Glover  J  4  Mass.  305. —  Vinton  v.  Welsh^  9  Rck. 
87.— Dwarris  690.— J3b»rooA:  v.  Holbrook,  1  Pick.  254. 
Again,  all  the  parts  of  a  statute,  and  different  statutes  in 
•  pari  materia^  whether  repealed  or  not,  in  short,  the  whole 
system  of  legislation  on  the  subject-matter,  are  to  be  con- 
sidered with  reference  to  the  intent    Dwarris  705.     Smith 
Comm.  751,  752.     Accordingly,  also,  Parsons^  C.  J.,  in 
Pease  v.  Whitney y  5  Mass.  380.     For  it  is  to  be  presumed 
that  a  code  of  statutes  relating  to  one  subject,  was  govem- 
^  by  one  spirit  and  policy;  and  was  intended  to  be  consis- 
tent and  harmonious.    1  Kent  463.     Thus,  also,  the  Su- 
preme Court  of  the  United  States.    If  from  a  view  of  the 
whole  law  and  other  laws  in  pari  materia^  the  evident 
intent  is  different  from  the  literal  import  of  the  terms 
employed  to  express  it  in  a  particular  part,  the  intention 
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May  Term,   should  prevail,  for  that  is,  in  fact,  the  legiBlatLve  wilL     2 

^^^'       Cranch  386.    In  such  cases,  some  degree  of  implicatioii 

Spbucbb     will  be  called  in  to  aid  the  intent    6  Cranch  307.    Nor 

The  Stats,  shall  a  particolar  thing  given  in  a  prior  statute  in  pari 

materia^  be  taken  away  by  any  subsequent  general  wordjB. 

Dwarris  658.    But  in  such  case  the  particular  intent  is  to 

be  considered  in  the  nature  of  an  exception.    LL  658,  765. 

Or  as  Marshall^  C.  J.,  states  it,  the  general  expressions 

were  used  in  a  particular  sense.    Adams  y.  Woodj  2  Cranch 

336. 

This  mode  of  reasoning  in  regard  to  conflicting  statutes, 
has  the  greater  significance,  when,  as  in  the  case  at  bar, 
the  two  acts  were  passed  at  the  same  session  of  the  legis- 
lature. State  V.  Raddey^  supra.  For  it  is  not  to  be  pre- 
sumed that  the  assembly  would  capriciously  undo  to-day, 
what  had  been  solemnly  done  yesterday,  on  matters  of 
such  vital  moment  to  the  public. 

Nor  is  it  easy  to  conceive  how,  consistently  with  the 
reasoning  and  principles  of  the  authorities  cited,  the  juris- 
diction of  the  Common  Pleas  over  felony,  being  the  par- 
ticular thing,  definitely  and  minutely  pointed  out,  can  be 
controlled  by  the  general  words  in  the  Circuit  Court  act. 

There  are  other  rules  of  construction  recognized  in  the 
books,  which,  at  first  view,  might  seem  to  militate  against 
the  jurisdiction  claimed.  Thus  it  is  said  that  statutes 
which  give  a  new  remedy,  or  create  a  new  jurisdiction, 
ought  to  receive  a  strict  construction.  But  the  same  au- 
thority questions  its  correctness,  and  limits  its  application 
to  commissioners,  and  other  inferior  officers,  exercising 
summary  powers.    Dwarris  750. 

Another  salutary  rule,  sometimes  perverted,  is,  that  penal 
statutes  shall  receive  a  strict  construction.  Dwarris  736. 
Yet  according  to  the  same  author,  this  applies  only  to  the 
fact  and  the  punishment.  IbieL  In  the  United  States  v. 
MorriSj  Taney,  C.  J.,  while  admitting  the  rule,  held,  that 
the  evident  intention  of  the  legislature  ought  not  to  be  de- 
feated by  an  over-strict  construction.  14  Pet.  464  The 
rule,  says  Parker ,  C.  J.,  does  not  exclude  the  application  of 
common  sense,  in  order  to  avoid  an  absurdity  which  the 
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legislature  ought  not  to  be  presumed  to  have  intended.   May  Term, 
The  Gommonwealih  v.  Loritiff,  8  Pick.  370.— 9  Bac.  Ab.      18^4. 
252-3,r— 1    Kent  462.— 15  Johns.  R.  380.     Accordingly,     Spbhceb 
Spencer y  C.  J.,  in  13  Johns,  fe.  497.  The  8tat». 

But  in  a  question  not  so  much  affecting  persons  as  it  is 
a  seeming  conflict  between  two  CJourts,  to  what  end  should 
the  construction  be  strict?  It  is  a  penal  statute,  either 
way.  The  felony  over  which  both  have  jurisdiction,  is 
punished  to  the  same  extent  in  both  Courts.  But,  on 
other  grounds,  the  preponderance  seems  in  favor  of  the 
Common  Pleas.  The  very  object  of  that  Court  as  ex- 
plained in  LindviUe  v.  The  Statej  supruj  is  dispatch  and 
eflSciency.  The  public  is  every  way  deeply  interested  in 
having  prisoners  promptly  disposed  of.  So  that  of  the 
two,  the  new  Court,  giving  the  accused  a  speedier  adjust- 
ment of  his  constitutional  rights,  and  the  public  a  more 
efficient  administration  of  justice,  is  entitled  to  the  greater 
consideration. 

Here,  then,  are  two  affirmative  acts  passed  at  the  same 
session.  As  to  felony,  they  are  in  pari  materia.  The 
words  of  both  are  explicit.  It  is  not  surely  the  first  duty 
of  the  Courts  curtly  to  announce  that  the  one  repeals  the 
other,  before  the  settled  rules  of  construction  have  been 
carefully  applied,  to  the  end  that  both  may,  if  possible, 
stand  and  have  effect. 

The  practical  operation  of  such  a  rule  would  be,  it  is 
feared,  to  repeal  by  implication  a  large  part  of  the  revision. 

It  is,  therefore,  deemed  wiser  and  safer  to  adhere  to  the 
rale  laid  down  by  Judge  Holman  in  the  earlier  days  of  this 
CJonrt,  (since  quoted  with  approbation  by  the  best  elemen- 
tary writers),  that  less  violence  is  done  to  the  intention  of 
the  legislature  by  giving  a  construction  which  shall  sup- 
port both  acts,  than  there  would  be  to  suppose  that  by  one 
act  it  was  intended  to  repeal  another  enacted  at  the  same 
session.    2  Blackf.  249. 

Having  thus  deduced  the  rule  firom  the  adjudicated 
<ase8,  a  seems  proper  to  inquire  whether  any  light  is  to  be 
obtained  firom  other  parts  of  the  revision. 

It  is  not  proposed  to  comment  on  2  B.  S.,  art.  4.,  p.  363, 
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May  Term,  as  that  is  understood  to  be  judicially  before  the  Court  in 
^Q^*  another  form.  Nor  is  it  believed  that,  when  properly  con- 
Sfenobr  sidered,  there  is  anything  in  it  inconsistent  with  the  jnris- 
Th«  State,  diction  claimed  for  the  Common  Pleas. 

It  is  believed  the  revision  itself  furnishes  the  very  role 
of  construction  contended  for.  2  R.  S.  339.  "  The  con- 
struction of  all  statutes  of  this  state  shall  be  by  the  foUow- 
ing  rules,  unless  such  construction  be  plainly  repugnant  to 
the  intent  of  the  legislature,  or  the  context  of  the  same 
statute."  "Words  and  phrases  shall  be  taken  in  their 
plain  ordinary  sense;  technical  words  in  their  technical 
import" 

Now  taking  this  all  together,  it  is  substantially  the  rule 
of  construction  at  common  law,  only,  as  we  shall  see,  made 
still  more  liberal.  1  Kent  462.  In  caaes  of  ambiguity  or 
conflict,  the  Courts  are  as  much  bound  as  ever  to  resort  to 
•^  the  well-settled  rules  of  statutory  exposition,  to  ascertain 
"*  ^the  intent  of  the  legislature.  It  is  still  left,  after  all,  as  a 
matter  of  intent,  whatever  words  are  used.  To  so  expound 
a  statute  as,  on  the  one  hand,  to  carry  into  effect  the  bene- 
ficial reforms  contemplated  by  the  lawgiver,  and,  on  the 
other,  not  to  assume  legislative  powers  by  making  rather 
than  expounding  law,  remain  now  as  they  have  ever  been, 
among  the  highest  and  most  delicate  duties  of  the  judi- 
ciary. 

The  rule  of  construction,  as  to  whether  it  shall  be  strict 
or  liberal,  is  worthy  of  special  notice.  "The  foregoing 
rules  of  construction  and  definition  of  terms  shall  be  in 
addition  to  and  part  of  those  adopted  in  the  code  of  civil 
practice;  and,  together  with  those,  shall  apply  to  all  stat- 
utes or  acts  of  the  legislature."     2  R.  S.  341. 

So  it  would  seem  that  in  the  construction  of  statutes, 
penal  acts  shall  not  be  distinguished  firom  others.  The 
same  rule  shall  apply  to  all,  civil  and  criminaL 

What,  then,  are  the  rules  adopted  in  the  civil  practice, 
as  above  alluded  to?  Among  them  are  the  following: 
"  The  provisions  of  this  act  shall  be  liberally  construed,  and 
shall  not  be  limited  by  any  rules  of  strict  construction." 
2  R.  S.  223. 
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The  sum  of  these  various  and  scattered  provisions,  is   May  Term, 
this:  a  liberal  constniction  is  extended  to  all  statutes,  and      ^^^' 
the  plain  intent  of  the  legislature  respected  and  carried     Spbwcbr 
out.     This  rule  gives  efficiency  to  remedial  legislation,  ths  Statb. 
On  any  other  principle,  a  technical  judiciary,  cUnging  nar- 
rowly to  the  letter,  in  disregard  of  the  spirit  of  the  statute, 
might  retard,  and  even  wholly  defeat,  the  most  useful  and 
needed  reforms. 

It  but  remains  to  apply  to  the  case  at  bar  the  canons  of 
construction  thus  deduced. 

Regarding  the  two  acts  in  pari  materia  as  to  felony, 
they  stand  and   may  be   interpreted  thus: 
Ck>urt  shall  have  original,  exclusive  jt 
felony,  except  as  is  otherwise  provided  in 
and  eighteenth  sections  of  the  act  to  esta| 
Pleas.     Thus  may  both  be  upheld. 

The  jurisdiction  of  the  Common  Pleas 
different  from  that  of  the  Circuit  Court     Tl 
statutory,  dispensing  with  the  grand  jury  and 
mon-law  appendages.     The  jurisdiction  of  the  other  is  ac- 
cording to  the  course  of  the  common  law.     These  powers 
severally  conferred  for  different  purposes,  and  to  be  exer- 
cised in  a  different  manner,  may  well  subsist  together  and 
thus  both  acts  be  upheld. 

The  history  of  the  legislature  that  passed  these  acts, 
furnishes  two  remarkably  strong  facts  against  the  inten- 
tion to  repeaL  One  of  these  is  the  strict  observance  of 
Ihe  parliamentary  law,  that  an  act  passed  is  not  to  be  re- 
pealed at  the  same  session.  Dwarris  673.  This  rule  was 
obviously  known  and  respected.  For  when  the  assembly 
of  1851-2,  the  same  which  passed  the  acts  in  question, 
wished  to  dispose  of  the  act  in  relation  to  county  boards 
and  other  enactments  passed  at  an  early  day,  and  which 
were  found  to  be  duplicated,  or  inconsistent  with  the  sub- 
sequent revision,  it  did  not  leave  these  conflicting  acts  in 
the  statute-book,  to  be  repealed  by  implication,  to  the 
embarrassment  of  the  people  and  the  Courts.  Nor  yet  did 
the  assembly  violate  the  parliamentary  law  by  repealing  at 
Ihe  close  what  had  been  enacted  at  the  beginning  of  the 
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May  Term,   session.     But  an  act  was  passed  suspending  the  obnoxious 
1854.       statutes.     Laws  1851-2,  p.  31. 

Spbncbx  The  second  tact  in  the  history  of  the  legislature  of  1851— 
The  State.  2,  relates  to  the  repealing  act  It  must  be  conceded  that 
notwithstanding  the  parliamentary  rule,  the  assembly  had 
the  power  to  repeal  acts  passed  at  the  same  session.  The 
▼ery  claim  that  there  was  an  implied  repeal  admits  the 
right  to  repeal  directly.  Now. on  the  18th  of  June^  1852, 
and  long  after  the  approval  of  both  the  Common  Pleas 
and  Circuit  Court  acts,  another  act  was  passed  entitled 
^<an  act  to  repeal  all  former  acts  of  the  legislature  except 
those  therein  named."  The  first  section  reads:  ^^  All  laws 
not  enacted  at  the  present  session  of  the  general  assem- 
bly are  repealed."  Had  it  been  the  intention  to  repeal  the 
seventeenth  and  eighteenth  sections  of  the  Common  Pleas 
act,  that  intent  could  have  been  easily  and  briefly  expressed. 
That  no  such  repeal  is  expressed,  leaves,  says  DwarriSy  a 
strong  presumption  that  it  was  not  intended.  Dwanis 
717.  Had  the  seventeenth  and  eighteenth  sections  been 
obnoxious,  we  should  have  found  them  either  suspended 
in  the  suspending  act,  or  repealed  in  the  repealing  act. 
Instead  of  that,  we  find  all  the  laws  enacted  during  the 
session,  carefully  excluded  firom  the  operation  of  the  re- 
pealing act 

If  the  intention  of  the  law  is  thus  plain,  and  yet  words 
are  used  which  either  in  their  usual  sense  or  technical  im- 
port are  fatal  to  that  intention,  what  are  the  Courts  to  do? 
The  common-law  rule  of  construction,  as  deduced  firom 
the  authorities,  and  the  legislative  rule  as  prescribed  in  2 
R.  S.,  chap.  17,  suprOy  make  the  judicial  path  plain.  In 
such  cases  of  repugnance  between  the  intent  and  the  lan- 
guage, the  Court  has  only  to  follow  the  statutory  rule,  viz., 
ordinary  words  shall  not  be  taken  in  their  usual  sense,  nor 
technical  words  in  their  technical  import;  but  the  Courts 
shall  give  the  words  and  phrases  used,  such  limited  accep- 
tation as  shall  make  the  law  accord  with  the  manifest  in- 
tention of  the  legislature. 

If  this  be  judicial  legislation,  it  is  such  as  the  common 
law  and  the  statutes  of  this  state  authorize.   . 
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The  opposite  ground  combines  far  more  of  the  elements   Maj  Term, 
which  define  judicial  law-making,  without  the  merit  of      1854. 
being  either  remedial  or  politic.     For  this  Court  to  divest     Rubmak 
the  Common  Pleas  of  jurisdiction  over  felony — a  jurisdic-     Budman. 
tion  so  clearly,  and  upon  such  weighty  considerations  of 
public  policy,  conferred,  is  not  easily  distinguished  from 
the  assumption  of  power  to  repeal  statutes,  and  repudiate 
the  rules  of  construction  which  the  co-ordinate  branch  had 
provided. 

For  these  reasons,  it  is  thought  that  both  acts  are  in 
force.  Passed  at  the  same  session,  relating  to  the  same 
subject-matter,  and  forming  parts  of  the  same  general  sys- 
tem, they  require  no  judicial  indulgence  to  enable  them  to 
stand  together  harmoniously  in  the  revision. 

I  am  therefore  of  opinion  that  the  judgment  of  the 
Common  Pleas  should  be  affirmed*  % 

Per  CWtflw.— The  judgment  is  reversed. 

&  B.  (rookinsj  for  the  appellant 

IL  A.  Biky^  N.  B.  Taylor^  and  J.  Cobum^  for  the  state. 


BUDMAN   v.    BUDMAN. 


WlMie  the  record  presento  a  qtiestion  as  to  the  weight  of  eridence  alone,  and 
tlierB  is  testimon J  from  which  snfficient  eridence  to  Boatain  the  judgment 
em  be  dearij  deduced,  the  Supreme  Conrt  will  not,  except  in  extreme  cases, 
distoib  the  finding  of  the  tribunal  before  which  the  canse  was  heard. 

Fetitaon  hj  a  wife  for  a  dirorce,  on  acconnt  of  cmel  treatment,  &c.  Decree  in 
her  fim>r,  and  for  1,180  dollars  for  alimony.  It  was  shown  at  the  trial  that 
tbe  husband  owned  real  and  personal  estate  of  the  value  of  between  4,000 
and  5,000  dollars,  and  there  was  testimonj  from  which  the  Court  might 
reasonably  have  concluded  that  the  husband  had  been  guilty  of  grossly  im- 
proper conduct,  and  haUtual  abuse  and  cruelty.  Hddf  that  the  alimony  was 
iiot»  under  the  dicumstances,  exoessiTe. 
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Kay  Term,       ERROR  to  the  Ftanklin  Circuit  Court 
^^^'  HovEY,  J. — Mary  Ann  Rudma/n  filed  &er  petition  for  a 

RuDMAx  divorce  from  her  husband  Joseph  Rudma/n^  alleging  abuse, 
RuDMAK.  misconduct,  vulgarity  and  impotency,  and  praying  for 
Tuetday,      alimony. 

May  23.  The  defendant  answered,  denying  the  petition,  and  al- 

leging, by  way  of  cross  bill,  causes  of  divorce  against  the 
petitioner. 

At  the  February  i/^nn^  1852,  the  Court  decreed  a  divorce, 
upon  the  petition,  and  alimony  to  the  amount  of  1,180 
dollars,  payable  by  instalments. 

The  defendant  brings  the  case  into  this  Court,  and 
insists  that  under  the  evidence  alimony  should  not  be 
allowed. 

The  testimony  on  behalf  of  the  petitioner,  sustains  the 
charges  in  the  petition,  with  the  exception  of  impotency; 
and  the  testimony  adduced  upon  the  part  of  the  defendant, 
shows  negligence,  ill  temper,  and  neglect  of  household  du- 
ties, upon  the  part  of  the  wife;  but  we  do  not  think  her 
conduct  of  such  a  character  as  to  entitle  the  husband  to  a 
divorce,  or  to  justify  his  treatment  to  her.  It  might,  and 
probably  would  have  been  very  different,  had  his  conduct 
been  such  as  it  should  have  been. 

There  is  some  conflict  of  testimony,  and  an  attempt  to 
impeach  the  principal  witness  for  the  petitioner;  but  her 
testimony  is  corroborated,  in  many  particulars,  by  other  wit- 
nesses both  of  the  petitioner  and  defendant;  and  we  think 
the  Court  before  which  this  case  was  heard,  had  far  better 
means  of  judging  of  the  character  of  the  evidence  than  we 
have,  and  that  we  would  be  adopting  an  unwise  and  an 
unsafe  rule,  to  weigh  evidence  in  this  Court  by  the  number 
of  the  witnesses. 

Where  the  record  presents  a  question  as  to  the  weight  of 
evidence  alone,  and  there  is  testimony j  from  which  sufficient 
evidence  to  sustain  the  judgment  can  be  clearly  deduced, 
we  think  we  should  not,  except  in  extreme  cases,  disturb 
the  finding  of  the  tribunal  before  which  the  cause  was 
heard. 

It  is  shown  that  the  defendant  was  the  owner  of  real 
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and  personal  estate  of  the  valae  of  between  4,000  and  May  Term, 
6,000  dollars;  and  as  there  was  sufficient  testimony  from      ^^^* 
which  the  Ciicnit  Court  might  reasonably  conclude  that    McGuim 
the  defendant  had  been  guilty  of  grossly  improper  conduct,  Th«  Statb. 
and  habitual  abuse  and  cruelty,  it  was  proper  to  render  the 
decree  upon  the  petition. 

The  CJourt  had  the  power  in  such  a  case,  to  decree  just 
and  reasonable  alimony,  and  we  can  not  say,  under  the  cir- 
cumstances, that  the  amount  allowed  was  excessive. 

Per  CuHam. — The  decree  is  affirmed,  with  6  per  cent 
damages  and  costs. 

O,  BbUafidj  for  the  plaintiff 

J.  Ryman  and  T.  D.  Howland,  for  the  defendant 


McGuiRE  V.  The  State. 


3%  S3. 


The  qoasliing  of  a  writ  of  scire  facias  issued  npon  a  forfeited  reoognizanoe,  is, 

if  the  writ  is  not  a  nullitjr,  a  final  judgment. 
A  motion  b  j  s  surety  to  be  discharged  from  the  forfettnre  of  a  recognizanoe, 

should  be  supported  by  a  petition,  affidavit,  or  an  entiy  npon  the  order4x)ok, 

showing  the  grounds  of  the  motion. 
Motion  by  principal  and  bail  to  set  aside  the  forfeiture  of  a  recognizance.  EIdd, 

thai  the  motion  was  not  within  s.  44,  p.  366,  2  B.  8. 1852. 

APPEAL  from  the  Owen  Circuit  Court  SfJS^'  n 

HoTBT,  Jw — Motion  to  be  discharged  from  a  forfeited 
recognizance. 

Earvep  MeOuire  was  indicted  for  rape  in  the  Owen 
Circuit  Court,  and  John  Mc  Quire  became  his  bail  for  his 
appearance  to  answer  the  chai^. 

At  the  May  term,  1853,  of  said  Court,  the  recognizance 
was  forfeited,  and  a  scire  facias  awarded.  On  the  second 
day  of  the  November  term,  1853,  the  Court,  on  the  motion 
of  John  and  Harvey  McOuire^  quashed  the  scire  facias. 

The  bill  of  exceptions  states,  that  Harvey  McOuire  ap« 
peared,  and  was  ordered  by  the  Court  into  the  custody  of 
the  sh^ff;  that  ^<he  answered  the  indictment,  and  after 

Vou  V--6 
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iby  Term,   the  same  had  been  finally  disposed  of,  and  iheie  being  no 

^•0^*      final  judgment  on  the  forfeiture,"  John  Mc  Quire j  by  his 

McOviBB    attorney,  on  the  fourth  day  of  the  tenn  last  aforesaid, 

Tn  Stats,  moved  the  Court,  upon  the  payment  of  costs,  to  discharge 

him  firom  the  forfeiture  entered  on  said  recognizance; 

which  motion  was  overruled  by  the  Court 

A  large  part  of  the  record  has  nothing  to  do  with  the 
case  before  this  Court 

On  the  second  day  of  the  May  term  of  the  Owen  Circuit 
Court,  the  writ  of  scire  facias  against  Harvey  MeChdre 
and  John  McOuire  was  quashed.  The  quashing  of  the 
writ  put  an  end  to  that  suit,  and  was  (if  the  writ  was  not 
a  nullity)  a  final  judgment,  so  far  as  that  case  is  concerned. 
Cole  et  aL  v.  Peniwell  et  aLj  5  Blackf.  175.  As  no  provi- 
sion is  made  in  the  R.  6. 1852  for  issuing  writs  of  scire 
facias,  the  Circuit  Court  may  have  regarded  the  proceed- 
ings  under  that  writ  as  void,  and  arrived  at  the  conclusion 
that  ^Hhere  had  been  no  final  judgment  on  said  forfeiture;" 
but  in  either  view,  the  scire  facias  was  no  part  of  the  pro- 
ceedings in  this  case.  K  legal  and  quashed,  it  was  a  final 
judgment,  and  out  of  Court  before  this  motion  was  made; 
and  if  illegal,  void,  and  out  of  Court,  it  could  not  have 
been  the  basis  for  such  a  motion. 

The  record  being  thus  stripped  of  the  extraneous  facts, 
it  remains  for  us  to  inquire,  whether  the  facts  legiiinuUely 
before  us  would  justify  this  Court  in  reversing  the  ruling 
of  the  Court  below. 

The  facts  upon  which  such  motions  are  made  should 
appear  by  petition,  affidavit,  or  the  order-book,  so' that  the 
adverse  party  and  the  Court  may  clearly  understand  what 
is  relied  upon  for  the  discharge. 

The  first  appearance  of  this  motion  on  the  record,  is  as 
follows: 

^  And  afterwards,  to-wit,  on  the  fourth  day  of  said  term, 
come  the  defendants,  and  move  the  Court  to  set  aside  the 
forfeiture  entered  at  the  last  term;  and  argument  being 
had,  and  the  Court  being  folly  advised  of  said  motion,  do 
order  that  the  same  be  overruled,  to  which  opinion  of  the 
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Court  in  oTemiling  said  motion^  the  defendants,  by  their   May  Tem, 
coonsel,  except,  and  file  their  bill  of  exceptions  herein."  ^0*^' 

The  44th  section,  2  voL  R.  S.  1852,  page  366,  under    Hutchbvs 
which  this  motion  was  made,  provides,  that  the  baUy  at    Latimbb. 
any  time  before  final  judgment  against  him,  may  surren- 
der his  principal,  and  upon  the  payment  of  all  costs,  the 
Court  may  discharge  him'froia  further  liability  on  the 
recognizance. 

The  motion  on  the  order-book  is  not  within  this  section, 
as  it  seeks  to  set  aside  the  forfeiture  against  the  principal, 
as  well  as  the  bail;  and  as  there  is  nothing  legally  before 
OS  that  shows  upon  what  facts  the  motion  was  based,  we 
will  not  presume  that  the  Circuit  Court  erred. 

Per  Xjuriam. — The  judgment  is  affirmed  with  costs. 

W.  M.  Fra/nklin,  for  the  appellant. 


HuTCHENs  and  Others  v.  Latibcbr  and  Others. 

It  WW  sufficient  to  set  aside  the  seirice  of  a  summons,  under  the  R.  S.  1843, 
(where  there  had  been  no  appearance  by  the  defendant  waiving  snj  irregn- 
laritj)  that  the  name  of  the  plaintiff's  attorney  was  not  indorsed  on  the 


The  proTirion  m  the  R.  S.  1843  aatfaorizing  the  sendee  of  a  summons  by  lear- 
mg  a  copy  at  the  defendant's  usual  place  of  residence,  meant,  that  where 
there  were  two  or  more  defendants,  though  residing  at  llie  same  place,  a 
copy  should  be  left  for  each. 

ERROR  to  the  Bartholomew  Circuit  Court  ^^^'^^^ 

Stuart,  J. — Assumpsit  by  Latimer j  Jenkins^  ^  Co^  Moj/n. 
agamst  Hvickens  and  others,  on  a  promissory  note.  Upon 
the  calling  of  the  cause,  the  defendants  filed  their  affidavit, 
the  main  point  of  which  was,  that  the  only  service  of  sum- 
mons was  by  copy;  that  but  one  copy  was  left  at  the 
house  where  two  of  the  defendcmts  resided,  one  of  thinn  as 
a  boarder  in  the  feunily  of  the  other;  setting  out  such  copy 
m  hse  verba.  Such  is  also  the  substance  of  the  erfieriff's 
letnm  on  the  summons,  as  appears  elsewhere  in  the  secord* 
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ibj  Tflitt,   The  defendants  thereupon  moved  the  Comt  to  set  aside 

18t>4      |;be  service,  and  continue  for  process,  &c.,  which  was  over- 

HuTCHavs    filled,  and  the  defendants  excepted.     On  fedling  farther  to 

IiATiKSB.     appear,  they  were  defeinlted,  and  judgment  was  rendered 

for  the  amount  of  the  note  and  interest. 

Two  objections  are  taken  to  these  proceedings.  One, 
that  the  name  of  the  attorney  was  not  indorsed  on  the 
summons  (1) ;  the  other,  that  one  copy  for  two  defendants 
was  not  a  sufficient  service  (2). 

As  to  the  indorsement  of  the  attomey^s  name,  the  stat- 
ute is  express,  that  it  shall  be  done.  R.  S.  1843,  p.  624^ 
The  object  is,  that  the  defendcoits  may  know  whom  to 
treat  as  such  in  matters  of  notice  or  payment.  Where  the 
objection  is  thus  made  to  the  process,  without  appearance 
waiving  any  irregularity,  it  must  prevaiL  But  this  point 
does  not  appear  to  have  been  urged  below. 

The  second  objection  is  equally  fataL  The  copy  is  sub- 
stituted for  the  reading.  As  the  reading  should  be  to  each 
4efendant,  they  should  severally  have  a  copy  left  at  their 
.usual  place  of  residence.  That  two  defendants  reside  at 
the  same  place,  does  not  change  the  reason  for  two  copies, 
^^e  for  each  defendant 

If  the  service  by  copy  be  not  strictly  guarded,  it  might 
lead  to  great  abuse. 

Per  Curiam^ — The  judgment  is  reversed  with  costs. 
Cause  remwded,  &c. 

X  Op  MarshaUf  for  the  plaintiffiu 

(1)  The  B.  8. 1852  do  not  require  that  the  attomeT'B  name  shall  be  indoned 
on  a  Bnmmons. 

(2)  The  B.  S.  1852  contain  the  same  proyision  in  relation  to  sernce  of  a 
Bommons  by  copy,  as  the  B.  S.  18M.    2  B.  S.  1852,  p.  85. 


KULBT. 


^  .-U 
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Mfty  Term, 

Peisce  v.  Ruley.  ^°*^' 

Pbibob 

Suit  hy  the  treasurer  of  Grant  ooimty,  upon  aq  inBtniment  signed  by  one  P.  i^„ J^,, 
end  often,  addressed  to  the  coonty  commissioners,  in  which,  after  reciting 
that  a  site  had  been  procured  for  the  erection  of  a  county  seminary,  bat  that 
the  amonnt  of  the  seminary  fund  on  hand  was  insufficient  for  its  erection, 
and  that  tiiey  deemed  it  important  the  building  should  be  erected  imme- 
diately, itej  agreed  to  pay  the  treasurer  the  sums  set  opposite  to  thdr 
names,  to  increase  the  fund  to  such  sum  as  might  be  necessary  to  build  the 
semiDary,  &c,  to  be  paid  to  the  treasurer,  when  called  on,  as  the  progress  of 
the  building  required.  Afterwanls  the  commissioners  contracted  with  one  S. 
to  build  the  senunary  (for  the  payment  of  which  the  subscription  was  mtended 
to  be  used)  and  he  finished  it  pursuant  to  the  contract  During  the  progress 
of  the  work,  a  proper  demand  was  made  upon  P.  &r  the  sum  set  opposite  to 
his  name,  but  he  refused  payment. 

BMrf^tfaat  the  promise  of  P,  was  founded  upon  a  sufficient  consideration. 

Edd,  also,  that  a  want  of  consideration  could  not^  at  any  rate,  be  set  up  after 
the  pvposcT  La  aid  of  which  the  subscription  was  made  had  been  accom-     ^ 
plished. 

Edd,  also,  that  the  suit  should  hare  been  in  the  name  of  the  county  commis- 
sioners, and  not  of  the  treasurer. 

APPEAL  from  the  Grant  Ciicnit  CJonrt.  nundajf, 

Davison,  J, — Ridey^  treasurer  of  the  county  of  Grants  ^ 
for  the  use  of  the  Grant  county  seminary,  sued  Peirce  be- 
fore a  justice  of  the  peace.  From  the  judgment  of  the 
justice  there  was  an  appeal  to  the  Circuit  Court  The 
suit  was  founded  upon  a  certain  instrument  of  writing 
which  reads  thus: 

^Mdriomj  June  8th,  1848.  To  the  board  commissioners 
of  the  county  of  Chrcmt:  Gtent:  Whereas  the  amount  of 
the  seminary  funds  in  the  county  treasury  are  insufficient 
for  the  erection  of  a  suitable  seminary  building,  and  a  site 
being  already  procured  therefor,  the  undersigned,  citizens 
of  Orcmt  county,  deeming  it  important  that  such  building 
should  be  erected  immediately,  do  hereby  agree  to  pay  the 
treasurer  of  the  county  of  Grant,  the  several  sums  annexed 
to  our  respective  names,  for  the  increase  of  said  seminary 
fond  to  such  sum  as  may  be  necessary  to  erect  a  suitable 
county  seminary  in  the  town  of  Marion;  the  said  sums  to 
be  paid  to  said  treasurer  when  called  upon,  as  the  progress 
of  the  building  requires  it."    This  instrument  was  signed 
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May  Term, 
1854. 

Pbibob 

T. 
BULBT. 


by  Peirce^  with  ninety  other  persons,  and  to  his  name  was 
affixed  50  dollars. 

Pleas,  1.  The  general  issue.  2.  Failure  of  considera- 
tion. 3.  That  said  instniment  was  unauthorized  by  law, 
and,  therefore,  void,  &c. 

In  the  Circuit  Court  there  was  a  verdict  for  the  plain- 
HfL  Motions  for  a  new  trial  and  in  arrest  were  overruled, 
and  judgment  given  upon  the  verdict. 

Upon  the  trial  it  was  proved  that  the  board  of  commis- 
sioners, on  the  third  of  September^  1849,  entered  into  a  con- 
tract with  one  Secrist  to  erect  a  seminary  in  the  town  of 
Marionj  for  the  payment  of  which  the  subscription  was 
intended  and  liable  to  be  used;  that  during  the  progress  of 
the  building,  a  proper  demand  was  made  upon  Peirce  for 
the  amount  annexed  to  his  name,  but  he  refused  payment 
The  building  was  completed  according  to  contract 

Aagainst  the  appellee's  right  to  recover,  two  objections 
are  raised. 

1.  That  the  instrument  sued  on  contains  a  gratuitous 
promise  merely,  without  any  consideration  Jto  support  it, 
and  on  that  account  can  not  be  enforced. 

2.  That  if  valid,  the  treasurer  of  the  county  was  not  the 
proper  person  to  sue. 

There  is  nothing  in  the  first  objection.  Every  member 
of  society  is  presumed  to  have  an  interest  in  promoting 
the  cause  of  education  in  the  community  where  he  resides; 
and  when  he  consents  to  become  a  subscriber  with  others 
to  raise  funds  for  that  purpose,  the  real  consideration  for 
Tiis  promise  is  the  promise  which  others  have  already 
made,  or  which  he  expects  them  to  make,  to  contribute  to 
the  same  object.  The  promise  of  each  is  a  valid  conside- 
ration for  the  promise  of  the  others. 

But  in  this  case,  the  purpose  in  aid  of  which  the  money 
was  promised  has  been  accomplished.  Therefore  the  ap- 
pellant can  not  be  permitted  to  resist  payment,  on  the 
ground  of  a  want  of  consideration.  The  Congregatianal 
Society  v.  Perry,  6  N.  H.  164. — Robertson  v.  March,  3 
Scam.  198. — McAvley  v.  BiUinger,  20  Johns.  R.  89. — 
Johnston  v.  !Z%e  Wabash  College,  2  Ind.  R.  555. 
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The  last  objection  is  well  taken.     There  is  nothing  in  1^7  Tenn, 
the  instrament  npon  which  this  suit  is  predicated  which      ^^^' 
tends  to  show  that  the  contract  to  pay  the  amount  sub-     Buxsbt 
scribed  was  made  with  the  plaintiff,  or  that  he  had  any     Bubham. 
beneficial  interest  in  the  money  when  collected.    It  fol- 
lows that  he  was  not  the  proper  person  to  sue.    It  is  true 
the  instrument  stipulates  that  the  respective  amounts  sub- 
scribed shall  be  paid  to  the  treasurer  of  Ghrant  county;  but 
the  contract  was  not  made  with  him.    It  was  addressed  to 
the  board  of  commissioners  and  by  them  accepted.     The 
treasurer  was  only  the  medium  through  which  the  money 
was  to  pass  under  the  direction  of  the  real  party  to  the 
contract,  viz.,  the  commissioners.     This  view  is  sustained 
by  the  following  cases:  Harper  v.  Raganj  2  Blackf.  39; 
Morrow  v.  Seaman^  3  id.  338;  and  Ourm  v.  Cantinej  10 
Johns.  R.  387. 

Per  Ouriam. — The   judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

X  Brotvnlee^  for  the  appellant. 

W.  March^  A.  Steele^  and  JEL  D.  TTumipson^  for  tiie  ap- 
pellee. 


RuMSET,  Administrator,  v.  Durham  and  Others. 

* 

A  testator,  by  his  will,  after  proTiding  for  the  payment  of  his  dehts,  itc,  gave 
to  his  wife,  as  long  as  she  shonld  reauun  his  widow,  the  nse,  &c.,  of  all  his 
real  and  personal  property,  for  the  support  of  herself  and  family.  The  wiU 
then  proceeded  as  follows :  After  the  death  or  marriage  of  my  wife,  my  will 
is  that  aU  my  property,  real  as  well  as  personal,  shall  he  sold,  and  equally 
dirided  among  my  children. 

Hdd,  that  the  direction  to  sell  was  in  e£foct  a  conTersion  of  the  land  into  per- 
sonalty; and,  in  equity,  the  land  most  be  treated  as  money. 

Beld,  also,  that  the  property  Tested  in  the  children  at  the  decease  of  the  tes- 
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ERROR  to  the  Dearborn  Probate  Court  Thindag, 

Davison,  J. — This  was  a  petition  by  John  Rumseyy       ^ 
administrator  with  the  will  annexed  of  WaUcin  Rumsey^ 
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M»7  Teim,  deceased.  The  object  of  the  proceeding  was  to  obtain  an 
^^^^*  order  directing  the  sale  of  certain  real  estate,  according  to 
BuMaxT  the  provisions  of  the  decedent's  last  will.  The  petition 
'  DuxHijE.     sets  forth  the  will.     It  provides  as  follows: 

^<  !•  After  the  payment  of  all  my  debts,"  &C.,  "  I  give  and 
bequeath  mito  my  wife,  as  long  as  she  remains  my  widow, 
the  use  and  benefit  of  all  my  real  and  personal  property, 
for  the  support  of  herself  and  family. 

'<2.  After  the  death  or  marriage  of  my  wife,  my  will  is 
that  all  my  property,  real  as  well  as  personal,  shall  be  sold, 
and  equally  divided  among  my  children. 

<<3.  I  hereby  appoint  Thomas  CvrHs  and  William  Hutckr 
ins  tdl^  executors." 

This  will  was  executed  in  February^  1832.  Within  that 
year  the  testator  died.  The  will  was  admitted  to  probate; 
but  the  executors  therein  named  died  without  being  quali- 
fied to  act  under  it. 

The  testator,  at  his  death,  was  seized  of  the  south-west 
quarter  of  section  9,  in  township  5,  of  range  2,  in  Dear^ 
born  county.  He  left  Ann  Ramsey y  his  widow,  and  the 
following  named  children  and  heirs  at  law,  viz.:  John 
Rumseyj  William  Ramsey^  WaOdn  Rumsey^  James  Rumsey^ 
Robert  Rumsey,  George  Rumsey^  Josiah  Ramsey^  and  Ann 
Rumsey^  now  married  to  Noah  C.  Durham.  Ann  Ramsey^ 
the  widow,  remained  in  possession  of  all  the  property  do- 
nated by  her  husband,  from  the  time  of  his  death  up  until 
her  death, which  occurred  in  Octoberjl851.  Jam^s^Georgey 
Watkin^  and  Josiahj  died  before  their  mother,  Ann  Ramsey^ 
intestate,  without  issue  or  their  descendants.  Robert  died 
in  September^  1851,  testate,  leaving  only  one  child,  viz., 
Mary  E.  Rumsey.  So  that  John  Ramsey y  William  Ramsey ^ 
and  Ann  Durham^  were  all  the  testator's  children  alive  at  his 
widow's  death.  The  petition  prays  the  sale  of  said  land, 
as  provided  by  the  will,  and  that  the  proceeds,  after  the 
expenses  of  sale,  be  paid  over,  in  equal  portions,  to  John 
Rumsey^  William  Ramsey^  Ann  Durham^  and  Mary  E. 
Rumsey.  John  was  the  petitioner.  William  was  called 
and  defaulted.    Mwry^  being  a  minor,  answered  by  her 
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iniaidian.     And  Noah  C.  Durham  and  his  wife  filed  their  '^^J  l*«n> 
^  1854- 


The  plea  admits  the  facts  stated  in  the  petition;  but     Buxut 


T. 


sets  up  that  Arm  Rumsei/y  at  her  death,  lefk  a  will,  whereby  Dvbhaii. 
she  directed  aU  her  property  to  be  sold  by  her  executor, 
and  the  proceeds  thereof  to  be  paid  over  to  her  daughter, 
Ann  Durham.  To  this  plea  there  was  a  demurrer  over- 
ruled, and  the  petitioner  having  failed  to  make  further  an- 
swer to  the  plea,  the  Court  ordered  the  land  to  be  sold  and 
the  money  arising  therefrom  to  be  divided  into  eight  por- 
tions; that  the  surviving  children  and  grandchild  should 
each  take  one-eighth,  and  one-fourth  of  four-eighths,  and 
Ann  Durham^  the  devisee  of  Ann  Ramsey^  should  take 
one-half  of  four-eighths. 

The  order  of  the  Court  assumes  the  ground,  that  the 
estate  transmitted  by  the  vnUl  to  the  testator's  children, 
vested  in  them  upon  his  death,  to  be  enjoyed  at  the  de- 
cease of  his  wife ;  that  under  the  law  in  force  when  O^orgey 
Watkiny  James  and  Josiah  died,  Ann  Ramsey^  being  their 
mother,  became  entitled  to  a  certain  portion  of  their  vested 
interested  in  the  property,  which,  by  her  vdU,  passed  to 
Ann  Durham. 

The  testator's  will  evidently  created  a  life-estate  in  Ann 
Rumseyj  and  after  her  death  or  marriage  it  directed  the 
executors,  under  an  express  power,  to  sell  the  premises, 
and  divide  the  proceeds  equally  among  his  children.  This 
direction  to  sell  was,  in  effect,  a  conversion  of  the  land  into 
personalty.  In  equity  it  must  be  considered  and  treated 
as  money.  1  Jarman  on  Wills,  473^ — 2  Story  Eq.  Jurisp. 
320.  Therefore,  the  subject  of  the  testator's  gift  to  his  chil- 
dren was  personal  property,  and  its  distribution,  under  the 
will,  should  be  governed  by  the  same  rule  as  if  the  dona- 
tion in  the  first  instance  had  been  money. 

When  did  the  property  vest  in  the  children?  This  is 
the  only  question  in  the  case.  If  it  vested  in  them  at  the 
decease  of  the  testator,  the  decree  of  the  Court  is  conceded 
to  be  correct.  But  it  is  contended  that  his  children  alive 
at  the  tennination  of  the  life-estate,  are  alone  entitled  as 
distributees.    If  this  construction  be  the  true  one,  then  the 
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Mftj  Tena,   grandchild,  not  being  within  the  description  of  children, 
^^*^'      would  have  no  share  in  the  division  of  the  estate.     This 


BuvBBT     could  not  have  been  the  design  of  the  testator.     It  is  bat 


T. 


DuBHAM.  fair  to  presume  that  he  intended  to  give  something  abso- 
lutely to  the  persons  designated  as  legatees;  that  he  did 
not  intend  to  disinherit  any  of  his  children,  or  their  descen- 
dants. No  doubt  his  mind  would  have  revolted  at  the 
idea  of  his  grandchildren  being  left,  perhaps  at  a  tender 
age,  without  the  means  of  subsistence.  To  us  it  is  dear 
that  the  actual  intention  of  the  testator  was,  that  the  right 
to  the  distributive  shares  donated  by  the  will  should  vest 
in  his  children  immediately  upon  his  decease. 

This  conclusion  is  supported  by  authority.  In  Goodwin 
V.  Monday  J 1  Bro.  C.  R.  190,  there  was  a  devise  to  the  tes- 
tator's son,  after  the  death  of  the  testator's  widow,  with  a 
proviso  that  the  son  should  pay  to  the  testator's  daughter, 
Maryy  100  pounds,  within  one  year  after  the  widow's  death. 
Mary  died,  living  the  widow.  Held^  that  the  legacy  vested 
in  Mary. 

The  decision  just  cited  is  sustained  in  Bayley  v.  Bishopj 
9  Vesey  6.  So  in  Tazewell  v.  Smith,  1  Rand.  313,  it  was 
decided  that  ^<a  devisee  or  legatee,  for  whose  benefit  a  sale 
is  directed,  takes,  by  the  will,  an  immediate  vested  interest; 
that  the  death  of  the  devisee  or  legatee  before  the  sale, 
does  not  defeat  that  interest,  unless  there  is  some  provi- 
sion in  the  will  to  that  effect." 

The  law  is  said  to  favor  the  vesting  of  estates.  The 
will  takes  effect  at  the  death  of  the  testator.  And  where, 
as  in  the  case  before  us,  no  desire  to  postpone  the  opera- 
tion of  the  devise  is  expressed,  we  must,  in  view  of  prin- 
ciple and  authority,  presume  that  the  testator  intended 
that  the  estate  donated  should  vest  in  his  children  at  his 
decease.    1  Jaiman  on  Wills,  777. 

The  decree  must  be  affirmed. 

Per  Curiam, — The  decree  is  affirmed  with' costs. 

D.  &  Major,  A.  Brower,  and  X  Ryman,  for  the  plaintiff 

X  T.  Brown  and  E.  Dumont,  for  the  defendants. 
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Mftj  Tenn, 
1854. 


Brobee  v»  The  State. 

A  seeticMi  in  Hie  B.  S.  1852  wbs  m  follows:  ''If  any  person  shall  sell  or  g:iye 
sway  intozicating  liquor  to  anj  minor,  without  the  consent  of  his  parent  or 
gfoaidian,  or  shall  sell  or  give  away  intoxicating  liquor  to  anj  person  at  the 
time  in  a  state  of  intoxication,  he  shall  be  fined/'  &c.  An  act  approyed 
Misrek  4, 1853,  entitled  "an  act  to  regulate  the  retailing  of  spirituous  liquors 
and  for  the  suppression  of  the  evils  therefrom/'  contained  the  following  sec- 
tion: "All  laws  on  the  subject  of  retailing  intoxicating  or  spirituous  liquor 
heretofore  enacted,  are  hereby  repealed."  Hdd,  that  the  latter  section  re- 
pealed the  section  in  the  R.  S.  1852  quoted.  ^ 

APPEAL  from  the  Vanderburgh  Court  of  Common    Ji;^* 
Pleaa.  ^    * 

Perkins,  J^ — Complaint  was  made  before  a  justice  of 
the  peace  of  Vanderburgh  county  against  Brosee^  for  sell- 
ing liquor  to  an  intoxicated  person.  The  case  went  by 
appeal  to  the  Common  Pleas.  Judgment  in  that  Court 
against  Brosee^  who  brings  the  cause  to  this  Court 

The  prosecution  was  commenced  and  maintained  under 
Bcc  26,  p.  436,  R.  S.  1862,  vol.  2,  which  enacts  that— 

^M  any  person,  by  himself  or  agent,  shall  sell  or  give 
any  intoxicating  liquor  to  any  minor,  without  the  consent 
of  his  parent  or  guardian,  or  shall  sell  or  give  any  intoxi- 
cating liquor  to  any  person,  at  the  time  in  a  state  of  in- 
toxication, he  shall  be  fined,"  &c. 

In  1863,  the  legislature  passed  an  act,  approved  March 
4,  entitled  "an  act  to  regulate  the  retailing  of  spirituous 
liquors,  and  for  the  suppression  of  evils  arising  therefrom," 
the  19th  section  of  which  declares  that,  "  All  laws  on  the 
subject  of  retailing  intoxicating  or  spirituous  liquor  hereto- 
fore enacted,  are  hereby  repealed,"  &c. 

This  latter  section,  the  appeUant,  Brosee,  contends,  re- 
peals that  imder  which  he  was  prosecuted;  while,  on  the 
other  hand,  it  is  contended  that  said  section  is  not  one 
upon  the  subject  of  retailing,  and,  hence,  not  within  the 
operation  of  the  repealing  section  of  1863. 

We  think  the  section  copied  from  the  statutes  of  1862 
relates  to  retailing-^ 

1.  Because  there  had  been,  for  years  before,  a  section 
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Umj  Tcm,  standing  in  the  same  relation,  in  the  criminal  code,  forbid- 
^^^*  ding  the  sale  of  intoxicating  liquor  to  minors,  without  the 
Bbossb  consent,  &c.,  and  to  intoxicated  persons,  which  was  always 
Tbb  Statx.  understood  to  relate  to  retailing;  and  it  is  reasonable  to 
suppose,  and  in  accordance  with  settled  rules  of  construc- 
tion to  hold,  that  the  legislature,  in  continuing  said  proYi- 
sion,  intended  to  use  the  terms  of  the  section  in  the  sense 
in  which  they  had  been  before  used  in  legislating  upon  the 
same  point.     See  R.  S,  1843,  p.  980,  sec  95. 

2.  Any  other  interpretation,  or  a  taking  of  the  terms  of 
the  section  in  their  literal,  general  sense,  would  lead  to  ab- 
surdity; and  it  is  a  settled  rule,  that  where  such  would  be 
the  case,  a  more  limited  meaning  must  be  given.  To  illus* 
trate.  A  grocery  keeper  at  a  point  back  from  EvanstfiUe^ 
sends  em  order,  accompanied  by  the  cash,  to  a  wholesale 
dealer  in  that  city,  for  goods,  including  a  barrel  of  whisky. 
He  is  drunk  at  the  time;  but  the  order  is  nevertheless  filled 
by  the  Evansville  merchant     Is  he  liable  to  prosecution? 

A  minor  commences  business  for  himself.  He  has  no 
guardian.  It  is  every  day's  experience  that  such  cases 
occur.  The  minor  is  a  steady,  honest  young  man.  He 
purchases  at  a  wholesale  house  in  Efoansmlle^  goods,  in- 
cluding a  barrel  of  brandy.  Is  the  wholesale  dealer  making, 
the  sale  liable  to  be  fined? 

We  see  firom  these  illustrations  that  the  selling  intended 
by  the  statute  in  question,  was  one  to  the  person  to  be  used 
(be  probably  drank  by  him,  or  his  comrades)  at  the  tiqie 
and  place  of  purchase — ^a  retailing.  Such  were  the  trans- 
actions to  be  prevented.  We  think  there  can  be  no  doubt 
about  it. 

The  section,  then,  being  upon  the  subject  of  retailing, 
was  repealed  by  the  liquor  act  of  1853,  an  act  avowedly 
designed  to  cover  the  whole  ground  of  liquor  selling. 

It  may  have  been  an  unfortunate  omission  in  the  act,  in 
failing  to  provide  for  such  cases  as  the  present,  but  the 
remedy  is  with  succeeding  legislatures. 

Per  Curiam. — The  judgment  is  reversed. 

J.  E.  Blythe  and  J.  Lockhartj  for  the  appellant. 

M.  &  Johnson^  for  the  state. 
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/  MKf  Tem, 

1854 
Thb  State  v.  The  Trustees  op  the  Vincennes  Univer- 1 —  TTlfl 

o,m^  Thb  Staib     !»J6ef 

BITT.  "  — ^— 

Thb  Tbu0- 

TXBB  OV  THB 

A  oorporatio&  can  not  be  dissolTed  hj  a  loss  of  members,  so  long  m  8n£Scient    Vibcbxbbs 
remain  to  oontinne  the  raooession  uid  sapplj  yacandes.  Ubitbbwtt. 

A  smrender  of  a  duurter  bj  a  coiporation  nuiy  be  piesinned  ftom  a  ne^ect, 
for  a  long  period  of  time,  to  choose  coipomtors  and  to  ezerciM  the  corpo- 
nte  franchiseB. 

That  preemnption,  as  to  the  Vincennes  nnirerBity,  is  rebutted,  in  the  present 
soit,  by  acts  of  the  legislature  recognizing  the  continaed  existence  of  that 
corporation. 

Tlie  territorial  act  incorporating  the  trustees  of  the  Vinoennea  nnirersity,  con- 
tained a  proyision  that  the  places  of  anj  of  the  tmstees  who  should  resign, 
remore  from  the  state,  die,  or  wilfully  a2)sent  themselTes  from  three  stated 
meetings,  should,  from  time  to  time,  be  supplied  by  the  board  at  tiieir  stated 
meetingB,  which  should  be  held  on  the  first  Monday  of  April  and  October  of 
eyery  year,  and  at  such  other  times  as  the  board  should  direct,  by  electing 
ime  for  every  two  of  those  whose  seats  might  be  vacated,  so  tiiat  th^  whole 
mimber  should  not  be  less  than  fifteen,  after  which  time  one  trustee  should 
be  elected  at  the  stated  meeting  above  mentioned,  to  supply  every  vacancy 
that  mi^t  so  happen.  A  majority  of  the  tmstees,  by  the  act,  constituted  a 
quorum. 

Bdd,  tiiat  the  failure  to  hold  meetings  would  not,  of  itself;;  dissolve  tiie  corpo- 
ration. 

Hdd,  alflo,  that  tiie  removal  of  particular  members  from  the  state,  or  thehr  ftil- 
ure  to  attend  for  three  successive  meetings,  would  not,  of  itself,  vacate  their 
•eats;  nor  would  absence,  in  any  event,  except  where  it  was  wilful,  and  an 
opportunity  was  afforded  them  to  be  heard. 

But,  keld,  tiiat  such  removal  or  wilful  absence  of  such  members,  would  be 
grounds  on  wfaidi  the  remaining  trustees,  after  affording  such  members  an 
opportunity  to  be  heard,  might  vacate  their  seats  by  electing  otiiers  in  their 
•lead. 

A  member  of  a  corporation  can  not  be  disfranchised,  nor  an  officer  removed, 
without  the  agency  of  a  tribunal  competent  to  inrestigate  the  cause  and  pro- 
nounce the  sentence  of  the  loss  of  right  The  office  is  not  vacant  by  neglect 
or  abuse;  but  an  act  done,  or  tiie  exercise  of  power,  is  requisite  to  work  tiie 
forfeiture,  and  determine  the  titie  to  the  office. 

Where  the  charter  of  a  corporation  prescribes  the  terms  under  iridch  the  power 
of  amotion  is  to  be  exercised,  they  must  be  pursued.  But  where  tiie  organic 
law  is  sflent,  the  corporation  itself  possesses  the  ioherent  power  to  ascertain 
and  declare  the  forfeiture,  either  of  franchise  or  office. 


Note, — ^The  opinion  given  on  overruling  the  petition  for  a  rehearing  in  this 
cause,  was  delivered  on  the  6th  of  November,  1854,  but  is  inserted  immediately 
after  the  opinion  of  the  Court  upon  which  the  judgment  was  pronounced,  by 
die  request  of  the  Court;  and  the  sjfUabue  includes  the  points  dedded  in  both 
opinions. 
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May  TenB,    If  the  rnle  thai  a  judicial  sentence  of  forfeitare  must  be  shown  against  a  eor- 
1854*  poration,  vrhen  the  qnesdon  arises  collateraUj,  does  not  apply  where  the 

~ state  is  sned  by  a  corporation,  still  a  state  of  facts  mnst  at  least  be  shown, 

■*  oTAiB       which  wonld  induce  snch  sentence  in  a  direct  proceeding. 
Thb  Tmns-    The  part  of  the  act  of  1888  appointing  trustees  of  the  VvtcemiM  nnirersitj  in 
TXB8  ov  TBM     the  places  of  a  part  of  those  then  existing,  was  yaiidated  bj  the  acqniesceiioe 
T-I™^^       of  Ae  latter. 

LKITBB8ITT.      .        ,  ,  ^  *         .  -  ,,. 

A  pnyato  corporation  may  hare  chaige  of  an  interest  of  so  pnbhc  a  oonoem  aa 
to  render  its  charter  a  public  act 

Theact  of  1838  entitled  "an  act  relatiTe  to  the  Ftncomes  unirvrsity/'  (Local 
Laws  1838,  p.  S81),  is  a  pubUc  act. 

That  act  was  a  wairer  of  all  forfeitures  of  the  firancfaises  of  said  ooiporalion,  if 
any  had  before  occurred. 

The  proviso  in  said  act,  that  it  should  not  be  construed  to  giTe  the  trustees  of 
the  Vincermet  unirersity  the  GUmm  township  of  lands,  or  its  proceeds,  did 
not  direst  that  corporation  of  any  rights  it  possessed. 

In  1807,  and  afterwards,  the  title  and  possession  of  the  Gibmm  township  of 
lands  were  in  the  VinoenneB  university,  and  the  state  had  knowledge  of  tiie 
foct.  The  present  suit  was  commenced  in  1846.  In  1890  the  legislature 
passed  a  resolution  appointhig  a  superintendent  to  collect  the. rents  of  said 
lands;  in  1823  an  act  was  passed  proyiding  for  the  sale  of  said  lands;  and 
in  18S7  an  act  was  passed  appointing  commissioners  to  make  sale  of  said 
lands.  Hdd,  that  these  proceedings  did  not  constitute  an  ouster  of  the  nni- 
Tersi^. 

Where  in  a  suit  to  establish  a  title  to  real  estate,  the  plaintiff  prores  a  title  and 
possession  in  himself,  and  also  shows  a  possession  by  the  defendant,  but  not 
of  twenty  years  next  before  tiie  commencement  of  the  suit,  and  the  ddbnoe 
is  a  twenty  yearn'  possession,  the  burden  of  proving  such  possession  is  upon 
the  defendant. 

The  act  of  1846  to  authorize  th^  Uustees  of  the  Ftnoennes  university  to  bring 
suit  against  the  state,  &c.,  did  not  authorize  the  state  to  set  up  in  defence  tiie 
statute  of  limitetions. 

Where  the  state,  by  her  legislature,  makes  a  contract  witii  an  individual,  wliich 
is  within  tiie  scope  of  her  authority,  the  contract  is  to  be  executed  in  good 
feith,  according  to  the  understanding  and  intention  of  the  parties  when  it 
was  made. 

The  act  of  1847,  allowing  the  statute  of  limitations  to  be  pleaded  to  the  bill  in 
the  present  case,  having  not  been  assented  to  by  the  Fificennss  universitj, 
and  being  in  violation  of  the  contract  entered  into  by  tiie  state  witii  said  uni- 
versity by  the  act  of  1846,  was  void. 

*The  act  of  1846  to  authorize  the  trustees  of  the  VineameB  univerrity  to  sue  the 
state,  &c.,  admitted  the  ouster  of  said  trustees  by  the  state.  The  bill  did  not 
allege  an  ouster,  but  the  state  did  not  object  to  the  bill  on  tiiat  account  in 
the  Circuit  Court,  and  she  made  said  act  a  part  of  her  answer.  HM,  tiiat  if 
the  bill  was  defective  for  not  alleging  such  ouster,  the  defect  was  cured  by 
tfaei 
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ERROR  to  the  ilfarum  Ciiciiit  Court  M«r  Teim, 

Perkins,  J- — In  1807,  the  Yxncefimes  tiniveisity  was  a      ^^*'^* 
legally  existing  corporate  body,  and  was  possessed  of  the  Tux  Stats 
lands  constitoting  GHbsan  township  in  this  state,  nnder  a  tbm  Tbus- 
grant  from  congress,  and  an  act  of  the  legislature  of  L^  ^^cnrm? 
diana.    So  far,  the  Supreme  Court  of  the  UwUed  StaleSj  by  Uwitbmitt. 
the  decision  of  a  majority  of  its  member^,  have  determined     Tharsdaif, 
in  this  case;  and  by  that  decision  we  are  bound     The       ^ 
Trustees  of  the  Ttnceimes  Vfdversitp  v.  The  State  of  jfii- 
Hanoy  14  Howard  268. 

That  township  of  land  was  designed  to  produce,  by  its 
sale,  a  fund  for  the  support  of  said  university.  Subse- 
quently the  state  assumed  the  ownership  of  the  lands  com- 
posing said  township,  sold  them,  and  appropriated  the  pro- 
ceeds to  the  support  of  another  institution  of  learning,  the 
state  university  at  Bloomington.  In  1844,  the  Vincennes 
university,  denying  the  validity  of  the  titles  of  those  who 
had  purchased  from  the  state,  brought  ejectments  against 
them,  which  were  pending  in  1846,  when  the  legislature 
authorized. the  state  to  be  sued  for  the  moneys  derived 
from  the  sale  of  the  lands,  substituting  herself  in  effect  as 
defendant  in  the  places  of  the  purchasers,  upon  an  agree- 
ment that  the  suits  against  them  were  to  be  dismissed; 
the  act  authorizing  the  suit  against  the  state  specifying 
that  the  state  should  plead  such  defences  as  would  *'  pre- 
sent the  case  on  its  merits  alone,''  but  that  the  state  should 
not  be  prevented  from  contesting  the  then  corporate  exist- 
ence of  the  Vincennes  university. 

Pursuant  to  said  act,  the  present  suit  was  instituted  in 
the  Marion  Circuit  Court,  in  which  a  decree  upon  bill,  an- 
swer, and  proofis,  was  rendered  against  the  defendant. 

The  state  here  seeks  to  reverse  that  decree,  and  asserts, 

1.  That  no  such  corporation  as  the  Vincennes  university 
existed  at  the  filing  of  this  bilL 

In  the  territorial  code  of  laws  of  1807,  p.  439,  is  found 
an  act  creating  the  corporation  of  the  trustees  of  the  Ftn- 
eennes  university,  and  authorizing  it  to  exist  ^^  forever." 
The  act  contains  this  section: 

'^Be  U  enacted^  That  the  places  of  any  of  the  said  true- 
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]f«y  T«m,   tees  who  shall  resign,  remove  from  the  territory,  die,  or 

^^*^'      wilfdlly  absent  himself  or  themselves  from  three  stated 

Thb  Statb   meetings,  shall  from  time  to  time,  be  supplied  by  the  board 

Tkb  Tmvs-   of  tmstees  at  their  stated  meetings,  which  shall  be  held  on 

'vwcEirwrt*  ^^^  ^*  Mondays  of  April  and  October^  yearly  and  every 

UviTXKsiTT.  year,  and  at  such  other  times  as  the  said  board  of  trustees 

shall  direct,  by  electing  one  for  every  two  of  those  whose 

seats  may  be  so  vacated,  so  that  the  whole  number  shall 

not  be  less  than  fifteen,  after  which  time  one  trustee  shall 

be  elected  at  the  stated  meeting  above  mentioned,  to 

supply  every  vacancy  that  may  so  happen." 

A  majority  of  the  trustees,  according  to  the  act,  consti- 
tuted a  quorum  to  do  business. 

The  state  now  claims  that  said  corporation  had  ceased 
to  exist,  through  the  failure  of  the  trustees  to  hold  semi- 
annual meetings,  through  the  absence  of  members  from 
said  meetings,  and  by  the  death  and  removal  of  the  mem- 
bers of  the  trustee  board. 

It  is  not  pretended  that  the  government  has  ever  pro- 
ceeded  against  the  corporation  for  mis-user  or  non-user  of 
franchises,  and  procured  a  judicial  sentence  of  forfeiture; 
and  the  general  rule  is  well  settled,  that  a  plea  to  an  action 
by  a  corporation  that  the  charter  is  forfeited,  must  show 
that  the  forfeiture  has  been  judicially  declared  in  a  suit  for 
that  purpose  at  the  instance  of  the  government.  John  v. 
The  Farmers^  and  Mechanics^  Bank^  2  Blackf.  367. — Aug. 
and  Ames  on  Corporations  507. — SeweWs  Fall  Bridge  v. 
Fisk  and  Norcross^  3  Foster's  N.  H.  Rep.  171. 

But  it  is  said  there  are  some  exceptions  to  this  rule,  as 
in  the  case  of  a  surrender  of  the  charter,  and  in  the  case 
(of  which  the  present  is  claimed  to  be  an  example)  where 
the  body  of  the  corporation,  or  an  integral  part  of  it,  is  lost 
by  a  failure  of  the  members  composing  it  In  this  latter 
case,  however.  Courts  have  sometimes  spoken  of  the  cor^ 
porations  as  being  suspended  rather  than  dissolved,  the 
government  being  able,  by  a  new  appointment  of  officers, 
to  re-invigorate  without  re-incorporating  them.  Ang.  and 
Ames  on  Corp.  653.  And  Judge  McLean^  in  his  opinion 
in  this  case,  14  Howard,  svpra^  applies  the  doctrine  to  the 
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Vineetmes  aniy^eity.    But  however  this  may  be,  the  law  ^^7  'I'^n^ 

is  well  settled,  that  no  loeB  of  members  destroys  a  corpora-  ^Q^* 

tioB,  so  long  as  a  sufficient  number  remain  to  continue  the  Tnx  Statb 

soocesaion  and  fill  up  the  vacancies.    Ang.  and  Ames,  tbx^Txub- 

MtfiriL  TBB8  OF   THB 

In  the  case  before  us,  eight  trustees,  as  we  have  seen,  Ubiybbutt. 
oonstituted  a  quorum  to  do  business,  to  fill  vacancies;  and 
the  evidence  nowhere  shows  that  the  trustees  of  the  Fin^ 
cennes  univorsily  were  ever  actually  reduced,  by  declared 
vacancies,  below  that  number;  and,  henoe,  it  does  not 
show  that  the  succession  of  said  corporation  has  ever  been 
broken,  or  the  power  to  fill  vacancies  lost. 

The  failure  to  hold  meetings  would  not,  per  se^  be  a  dis- 
sdution  of  the  corporation;  nor  would  the  failure  of  par- 
ticnkur  members  to  attend  for  three  successive  meetings, 
per  M,  vacate  their  seats ;  nor  would  their  removal  simply 
from  the  state.  These  acts  would  be  grounds  on  which 
the  remaining  trustees  might  vacate  the  seats  of  such  ab- 
sent members,  by  electing  others  in  their  places.  But  if 
no  such  election  took  place,  the  negligent  members  might 
still  appear  in  their  seats  as  trustees,  and  if  recognized  as 
such  by  their  colleagues,  their  acts  would  be  valid.  In- 
deed, simple  absence  for  three  meetings  was  not,  by  the 
charter,  a  ground  for  vacating  the  seat  of  a  member.  It 
was  wilful  absence  that  constituted  such  ground,  and  this 
woold  present  a  question  to  be  tried  on  an  attempt  by  the 
lemaining  trustees  to  insist  on  a  vacancy  for  such  cause. 

The  evidence  in  the  case,  then,  showing  a  corporation 
once  regularly  organized,  and  acting  under  a  perpetual 
charter,  and  nowhere  disclosing  a  loss,  by  death,  or  any 
legal  mode,  of  such  a  number  of  the  trustees  as  to  deprive 
that  body  of  the  power  of  filling  vacancies,  and  continuing 
itflelf^  it  does  not  show  a  dissolution  of  the  corporation  of 
the  Vhcetmes  university.  But  did  the  evidence  show  the 
state  of  jhcts  above  denied  to  be  shown,  still,  no  proceeds 
ings  were  instituted  to  obtain,  on  behalf  of  the  state,  a 
judicially  declared  forfeiture,  but,  in  1838,  the  legislature 
bji.as  we  regard  it,  a  public  act,  recognized  the  existence 
of  said  corp<»ation,  supplied  trustees  in  the  places  of  such 
Vol.  V.-6 
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1 

Mar  Term,   as  had  died,  or  absented  fhemselyes,  thns  yacating  the  seats 

^•0^'      of  the  absent,  and  antiiorized  the  corporation  to  continae 

The  Stats  in  its  sphere  of  action.    This  act  was  a  waiver  of  all  [hp&- 

Thb  Tkv8-  vions  forfeitores,  and  none  is  shown  to  have  occoned  since. 

'viNcmnSs'  '*  ^^  *"*^»  ^^^  ****^  statute  provides  that  it  shall  not  be 

UKn-BRBiTT.  constnied  to  give  the  trastees  of  said  Vxnceimes  nniversily 

any  right  to  the  Oibsan  township  of  land  or  its  proceeds; 

bnt  it  does  not,  if  it  conld,  require  that  it  shoold  be  so  oon- 

straed  as  to  take  away  any  rights  said  university  might 

possess;  and,  hence,  it  leaves  the  rights  of  all  parties  just 

as  they  would  have  been  if  the  proviso  had  not  been 

enacted. 

We  come  to  the  conclusion,  then,  tiiat  the  Tineennes 
university  existed  as  a  corporation  at  the  commencement 
of  this  suit. 

2.  The  state  also  relies  upon  the  statute  of  limitations. 

Conceding,  for  the  present,  that  the  state  has  the  right 
to  set  up  this  defence,  we  wiU  examine  the  question  as 
presented  by  the  record. 

It  is  shown  that  in  and  subsequent  to  1807,  the  tilie  and 
possession  of  the  GHbson  township  lands  were  in  the  Vkh 
cennes  university,  and  that  the  state  knew  the  &cts.  This 
suit  was  commenced  in  1846;  and,  of  course,  the  state,  or 
those  under  her,  must  have  entered  into  possession  in  1836 
to  have  held  the  twenty  years  required  by  the  statute  of 
limitations.    Was  such  possession  taken? 

It  appears  that  in  1820  the  legislature  passed  a  resolu- 
tion appointing  a  superintendent  to  collect  the  rents  of  the 
lands;  that  in  1822  an  act  was  passed  providing  for  the 
sale  of  said  lands;  and  that  in  1827,  by  another  act,  com- 
missioners were  appointed  to  make  sale  of  said  township 
of  lands,  &c. 

These  acts  might,  perhaps,  be  regarded  as  a  sufficient 
taking  of  possession  of  lands  of  which  the  title  was  in  the 
state,  or,  perhaps,  of  those  the  title  to  which  was  in 
another,  but  which  were  entirely  vacant,  though  we  do  not 
so  decide;  but  they  constitute,  of  themselves,  no  posses- 
sion, no  ouster  J  against  a  proprietor  in  actual  possession. 
If  my  neighbor  resolves  publicly  that  my  land  is  his,  and 
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i^^ints  a  person  to  collect  rents,  those  acts  do  not  onst  Haj  Tent, 
me  of  possession,  and  make  the  commencement  of  a  pes-      ^Q^* 
session  in  him  that  shall  deprive  me  of  title.    Nor  woold  Thb  Stats 
his  sale-  of  my  land  and  the  reception  of  the  purchase-   tbx  Tmui- 
money.     Such  a  sale,  while  I  was  in  possession,  would  be  "vnrcBWiw* 
void,  confer  no  title  nor  right,  nor  be  of  any  service  till  the  Unitbbsitt. 
purchaser  actually  ousted  me,  and  then  only  to  the  extent 
of  such  ouster.    We  must  look,  then,  for  the  time  when 
the  state,  or  her  grantees,  actually  took  possession;  in 
other  words,  we  must  ascertain  the  actual  ouster  of  the 
rightful  owner* 

Xhere  is  proof  that  the  Tineetmes  university  was  ousted 
in  1844,  but  as  to  any  time  prior  the  evidence  is  very  un- 
satisfactory, and  we  would  not  presume,  in  the  absence  of 
evidence,  that  the  state  did  seize  what  did  not  belong  to 
her.  Mr.  Judahj  the  only  witness  testifying  on  the  point, 
says  he  believes  no  possession  was  taken  by  or  under  the 
state  till  after  1827.  He  resided  at  Vxneewnes^  was  a  trus- 
tee of  the  university  there,  and  had  as  good  opportunities 
of  knowing,  and  as  much  interest  in  knowing,  as  most  pet- 
sons.  His  testimony  is  not  conclusive,  but  it  is  all  there 
is,  was  submitted  to  the  Court,  and  its  preponderance  is 
to  show  that  the  Vxneewnes  university  was  not  ousted  till 
after  1827.    Upon  this  evidence  the  Court  must  act. 

The  consequence  is,  that  the  record  does  not  sustain  the 
defence  of  the  statute  of  limitations.  If  the  state,  or  those 
under  her,  took  possession  earlier,  she  should  have  shown 
the  fact  The  defendant  to  this  bill  would  necessarily 
have  known  better  than  the  plaintiff  when  the  wrongful 
possession  commenced.  The  university  proved  her  titie 
and  possession,  and  a  subsequent  possession  by  the  defen- 
dant within  twenty  years.  If  the  state  wished  then  to 
show  that  her  entry  was  first  made  earlier,  it  was  her  right, 
and  she  should  have  done  it. 

This  case  differs  widely  from  Nepean  v.  Doe,  2  Mees.  and 
Welsby  894,  which  is  so  strongly  urged  upon  the  attention 
of  the  Court  In  that  case  one  Knight  was  the  owner  of  a 
life-estate  which  had  passed,  with  the  possession,  to  Nepeam. 
The  lessor  of  the  plaintiff  owned  the  reversion  and  had  a 
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Mftj  Term,  right  to  oust  Nepecm  and  enter  upon  his  revefsion  as  soon 
^Q^       as  Kmght  should  die;  and  would  be  haired  of  such  right 
Thb  Statb   should  he  omit  to  make  such  entry  for  twenty  years  after 
Tmb  Tbitb*   KnigMs  death.    Kmght^  about  the  commencement  of  the 
™5fcMnrS*  year  1807,  went  to  Americc^  and  was  never  heard  of  after- 
UinrsBsiTT.  wards.     He  would  be  presumed  to  be  dead,  therefore,  at 
tiie  commencement  of  the  year  1814     Twenty  years  from 
that  time  would  be  the  first  of  Jamupri^  1834.    The  suit 
was  commenced  on  the  18th  of  Jaama/ryy  1834,  eighteen 
days  after  the  twenty  years  might  have  expired  from 
KnigMs  death.     These  facts  the  plaintiff  hunself  proved, 
and  being  all  the  evidence  in  the  cause,  they  proved  the 
plaintiff  to  be  barred  by  the  statute.     But  suppose  the  suit 
in  the  case  had  been  commenced  one  year  earlier,  thus 
being  within  the  time,  on  the  evidence  given  the  plaintiff 
would  have  recovered;  still,  it  will  not  be  doubted  that  had 
the  suit  been,  instituted  as  supposed,  after  the  plaintiff  had 
proved  on  the  trial  Knighfs  absence,  unheard  of,  so  frur  as 
his  evidence  went,  for  seven  years,  and  thus  raised  the  pre- 
sumption of  his  death  at  that  time,  the  defendant  might, 
if  able,  and,  to  have  saved  his  case,  should  have  proved  the 
fact  tiiat  Smght  actually  did  die  before  he  had  been  absent 
five  years,  thus  establishing  that  his  possession  had  run 
okofe  than  twenty  years  from  Knighfs  death,  and  tiiereby 
defeating  the  suit 

So  the  state,  in  this  case,  should  have  made  proof,  if  she 
eould,  in  regard  to  her  possession  against  the  university. 
We  will  remark,  that  we  do  not  regard  this  case  as  fairly 
presenting  the  question  of  the  construction  of  our  statute 
oi  limitations  as  to  the  recovery  of  real  estate,  touching 
the  buvden  of  proof. 

But  if  we  are  wrong  upon  the  question  of  proof  as  to 
the  defence  under  the  statute  of  limitations,  the  error  works 
no  injury  to  the  state,  as  we  are  clear  that  she  had  no  right 
to  set  up  such  a  defence.  As  has  been  stated,  the  record 
shows  tiiat  ejectment  suits  had  been  instituted  in  1844, 
and  were  pending  in  1846,  when  the  following  act,  ap- 
proved Jawaary  17, 1846,  entitled  ^  an  act  to  authorize  tiie 
trustees  of  the  Vineennes  university  to  bring  suit  against 
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the  state  of  AdtanOy  and  for  other  purposes,"  was  passed,   May  Tom, 
viz.:  1864- 


**  Whereas  it  is  represented  to  this  general  assembly  that  Tub  Statb 
the  board  of  trustees  for  the  Vincennes  university  daim   thb  Tkvs- 
title  to  the  seminary  township  of  lands  in  Gibson  county,  ^^^^g^ 
known  as  township  number  two  south,  of  range  number  Uhivbbsxtt. 
eleven  west,  most  of  the  lands  in  which  township  have 
been  sold  by  the  state,  to  her  citizens:   And  whereas  it 
is  desirable  to  have  the  right  of  said  township  of  lands 
tested  by  one  suit,  to  be  brought  against  the  state,  instead 
of  a  great  number  of  suits  against  the  individual  owners 
of  said  land,  who  purchased  the  same  in  good  faith  from 
the  state,  not  doubting  but  that  Hieir  titles  were  good: 
Therefore, 

^  Section  1.  Beit  enacted  by  the  General  Assembly  of 
ike  Slate  of  Indiana^  That  the  board  of  Irustees  for  the  Ftn* 
eemies  university,  be  and  they  are  hereby  authorized  to  file 
a  bill  in  chancery,  in  the  nature  of  an  action  of  deseizin,  in 
the  Marion  Circuit  Court,  against  the  state  of  Indiana^  for 
the  purpose  of  trying  the  right  of  the  said  board  of  trustees 
to  said  township  of  lands. 

'^Sec.  2.  That  said  Marion  Circuit  Court  shall  have 
full  and  complete  jurisdiction  to  try  said  suit  between  said 
parties,  in  the  same  manner  as  if  the  subject-matter  of 
said  suit,  as  well  as  the  parties  thereto,  were  within  the 
jurisdiction  of  said  Court 

^  Sec.  3.  That  upon  process  being  served  on  the  govern 
nor  of  the  state,  in  said  suit,  he  shall  cause  an  appearance 
on  behalf  of  the  state  to  be  entered,  and  employ  counsel  to 
defend  the  same. 

^Sec.  4.  That  if  upon  a  final  hearing  of  said  suit,  the 
same  shall  be  decided  in  favor  of  said  board  of  trustees  for 
the  Vincennes  university,  upon  said  board  of  trustees  relin- 
quishing to  the  state,  for  the  use  and  benefit  of  the  pur- 
chasers th^eof^  so  much  of  said  township  of  land  as  the 
state  hatii  sold,  then  and  in  that  case,  there  shaU  be  set 
apart  to  said  board  of  trustees,  the  funds  arising  from  the 
sale  of  said  township  of  lands,  as  also  the  amount  yet  due 
from  the  respective  purchasers  thereof. 
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May  Tena,       a  Sec.  5.     That  if  said  board  of  trustees  institute  a  snit 

18^      against  the  state  of  Indianaj  in  pursnance  of  the  provisions 

Thb  Stats   of  this  act,  it  shall  be  deemed  and  taken  as  an  election,  on 

Thx  Tkus-  the  part  of  said  board,  to  look  to  the  state  and  said  fdnd 

•ms  o»  THB  f^  compensation  for  their  claim  for  said  township  of  land, 

UNmiBsiTT.  if  successfoL 

<<Sec.  6.  Said  Marion  Circuit  Court  shall  have  fuU 
and  complete  jurisdiction  to  try  the  right  of  said  board  of 
trustees  for  the  Vincennes  university,  to  said  township  of 
lands,  and  for  thait  purpose,  and  for  the  purpose  of  entering 
a  final  decree  in  the  premises,  may  consider  the  state  of 
iuUafia  as  standing  in  the  place  of  the  present  claimants 
now  in  possession  of  said  lands  by  virtue  of  purchases  from 
this  state. 

^  Sec.  7.  The  state  of  Indiana  may  either  file  one  or 
more  pleas  as  in  actions  at  law,  as  a  defence  to  such  suit, 
or  may  file  an  answer  without  oath,  therein  setting  forth 
the  matters  of  defence,  as  may  be  deemed  advisable  by  the 
governor  and  counsel  by  him  employed,  so  as  to  present 
the  case  on  its  merits  alone. 

^  Sec.  8.  The  final  decision  of  such  action,  whether  in 
fitvor  of  or  against  said  board  of  trustees,  shall  be  final  and 
conclusive  in  the  premises,  reserving,  however,  to  each  of 
the  parties  to  said  suit,  the  right  of  appeal,  as  in  other 
cases. 

*<  Sec.  9.  Nothing  in  this  act  shall  be  so  construed  as 
to  prevent  the  state  of  LuUana  from  contesting  the  present 
corporate  existence  of  the  trustees  of  said  university. 

<<  Sec.  10.  This  act  to  take  effect  and  be  in  fiill  force 
from  and  after  its  passage." 

On  the  passage  of  said  act,  the  election  mentioned  in 
section  5  was  made,  the  ejectment  suits  were  dismissed, 
and  the  present  one  instituted. 

The  transaction  we  regard  as  a  contract  between  the 
parties,  requiring,  among  other  things,  that  the  present  suit 
should  be  tried  on  its  merits  alone,  and  that  no  defence 
should  be  set  up  which  would  preclude  such  a  trial,  should 
the  plaintiff  appear  to  be  an  existing  corporate  body.  The 
counsel  for  the  state  insist  that  the  plea  of  the  statute  of 
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liimtationB  does  present  the  case  npon  its  merits.    We  May  Tenn, 
think  it  does  not,  at  least  within  the  understanding  of  the      ^Q^* 
parties  when  the  act  above  copied  was  passed.    They  Thb  State 
plainly  understood  that  the  suit  was  to  be  tried  on  the   tbx  Tbus- 
questions  of  the  existence  of  the  university  corporation,  ™KcuniB? 
and  her  ownership  under  the  original  grant  of  the  CHb9(m  Ujiivxbsitt. 
township  of  land.    Now  the  plea  of  the  statute  of  limitap 
tions  presents  an  issue,  it  is  true,  the  trial  of  which  may 
bar  the  suit  entirely,  and  thus  cover  the  merits,  not,  how* 
ever,  by  securing  the  trial  of  the  cause  upon  its  merits,  but 
by  precluding  an  inquiry  into  those  merits. 

The  university  must  have  so  understood  the  act  of  1846, 
eLse  why  would  she  have  dismissed  suits  commenced  in 
1844,  to  commence  another  in  1846,  by  which  she  would 
hazard  every  thing  if  the  limitation  was  to  be  set  up?  The 
soooeeding  legislature  so  understood  that  act,  and,  hence, 
in  1847,  after  the  ejectment  stuts  were  dismissed  and  this 
suit  commenced,  passed  an  additional  one  allowing  the 
limitation  to  be  pleaded.  To  that  act  the  university  never 
agreed;  it  was  an  attempted  violation  of  the  contract  of 
1846,  and  was  void. 

We  come,  therefore,  to  the  conclusion  that  the  decree 
bdow  most  be  affirmed  with  costs. 

Per  OuriainL — The  decree  is  affirmed  with  costs. 

O.  K  Smithj  O.  G.  Dunn,  D.  McDonald,  L  Blackford^ 
M.  O.  Bright,  and  T.  Morrison,  for  the  state. 

&  Judakj  for  the  defendants. 


Thb  State  v.  The  Trustees  of  the  Vincennbs  Univer- 
sity. 

ON  PETITION  for  a  Behearing. 

Perkins,  J^ — ^It  is  not  usual  for  this  Ck>urt  to  deliver 
written  opinions  in  deciding  upon  petitions  for  rehearing; 
but  the  magnitude  of  this  cause,  and  the  character  of  the 
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Maj  Tem,   petition  filed  in  it,  seem  to  require  a  departnie  fiK>m  the 

•*-^^      customary  course. 

Trs  Statb       It  is  insisted,  in  the  petition,^  that  the  trustees  of  the  Ftfi- 

Th«  Thus-   cennes  university  were  not  an  existing  G<»rporation  at  the 

™iTcwnnM*  *™^  ^"^  *^*  ^^^^  instituted,  viz.,  in  1846.    It  is  daimed 

Ukitbrsitt.  that  they  had  ceased  to  be  such  through  negligence,  in 

fiedling  to  attend  and  to  hold  semi-annual  meetings. 

In  answer,  we  say,  first,  the  record  does  not  establish 
the  fact  of  such  negligence.  Copies  of  the  minutes  of  ob- 
tain meetings  of  the  trustees  appear,  and  in  regard  to  them 
Mr.  Judah  testifies,  that  they  are  ^*  copies  of  extracts  only 
of  the  minutes  of  the  trustees;  that  they  are  full  and  com- 
plete, and  not  mutilated  in  any  manner,  so  far  as  they  go; 
that  they  were  made  for  the  purpose  of  showing  the  organ- 
ization and  continuance  of  the  trustees,  and  certain  peti- 
tions, and  nothing  more,  and  thereto  are  complete.  The 
copy  referred  to  in  the  present  deposition  of  deponent  is  a 
full  copy  of  all  the  proceedings  of  the  meetings  stated 
There  are  other  proceedings  of  said  trustees  set  forth  in 
their  minute-book.  That  deponent  has  no  recollection 
of  the  contents,  the  book  being  now  at  Vincefinesy  Such 
is  the  testimony  on  this  point,  and  it  would  seem  that  it 
must  be  evident  to  every  mind  that  the  "extracts"  given 
from  the  minute-book  of  the  trustees  for  a  particular  pur- 
pose, do  not  purport  to  be  the  entire  contents  of  said  book. 
The  testimony,  however,  removes  aU  doubt  that  might 
exist  in  the  matter,  in  stating  that  those  extracts  are  com- 
plete extracts  of  the  proceedings  of  all  the  meetings  given, 
but  that  there  are  other  proceedings  of  said  trustees  set 
forth  in  their  minute-book.  There  must,  therefore,  have 
been  other  meetings  of  the  trustees.  How  many?  This 
question  is  not  answered  by  the  record. 

We  answer,  secondly,  that  were  such  negligence  estab- 
lished, it  would  not  conclusively  show  a  dissolution  of  the 
corporation.  Rollins  v.  Clai/j  33  Maine  R.  132.  A  surren- 
der of  a  charter  by  a  corporation  may  be  presumed  from  a 
neglect  for  a  long  time  to  choose  corporators  and  to  exer- 
cise the  corporate  franchises.  Brandon  Iron  Co.  v.  Glea- 
sonj  34  Vermont  R.  228.    But  in  the  case  before  us  the 
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presumption  of  Bneh  Brnieoder  is  rebotted  by  acts  ci  the   May  Tenn, 
legialatnie  recognizing  the  continaed  existence  of  the  cor-      ^^^^ 
poration.  The  Stat» 

Nor  wonld  absence  simply  from  three,  or  any  number  of  tks  Trvs- 
meetings,  of  itself  vacate  the  office  of  a  trustee.    Elected  ™h  JJ^nS^ 
for  life  to  an  important  station,  it  would  seem  to  accord  Unitsbutt. 
with  general  principles  of  right  and  wrcmg,  that  he  should 
not  be  deprived  of  so  valuable  a  privilege  without  a  hear^ 
ing.    And  he  could  not  be.     The  case  of  JJke  State  o£ 
Ohioy  on  the  relation  of  lAniey  v.  Brpce^  7  Ohio  B.,  part 
second,  p.  82,  is  in  point.     Linley  was  a  trustee  of  the 
Ohio  university.     The  trustees  were  empowered  by  the 
charter  to  remove  members  for  certain  causes,  and  fill  va- 
cancies '^by  an  appointment  to  endure''  until,  &;c.,  when 
the  legislature  permanently^  filled  the  vacancy.    In  1829 
lAniey  left  the  state,  and  not  returning,  in  1832  an  ap- 
pointment was  made  to  supply  his-  place.    Linley  after- 
wards filed  his  writ  of  quo  warranto.    Per  Lane^  J.: 

^It  is  well  settled,  that  neither  a  neglect  to  exercise  cor- 
porate powers,  not  even  an  abuse  of  them,  ipsofacto^  works 
a  forfeiture  of  the  franchise;  that  the  corporation  subsists 
until  the  forfeiture  be  ascertained  and  declared  by  a  com* 
patent  tribunal,  in  a  judicial  proceeding  instituted  for  that 
purpose  against  it  by  government.  2  Burr.  869. — 5  Mass. 
R.  230^16  Mass.  R.  94.-7  Pick.  244^2  T.  R.  616.— 
9  Cranch  R.  61-— 6  C5owen  23.-6  Johns.  R.  380.-16 
8erg.  &  Rawle  140.— 1  Blackfl  267.  It  is  equally  well 
settled,  that  no  member  of  a  corporation  shall  be  disfran* 
chised,  no  officer  removed,  vrithout  the  agency  of  a  tribu* 
nal  competent  to  investigate  the  cause,  and  pronounce  the 
Bentence  of  the  loss  of  right.  The  office  is  not  vacant  by 
neglect  or  abuse;  it  requires  on  a^ct  done^  or  the  exercise  of 
powery  to  work  the  forfeiture  and  determine  the  titie  to  the 
office;  2  Black.  166^-4  Kenfs  Comm.  127;  for  it  is  the 
forfeitnie  of  a  vested  right,  for  the  breach  of  a  condition  in 
law.  Where  the  charter  prescribes  the  terms  under  which 
the  power  of  amotion  is  to  be  exercised,  they  must  be 
pursued;  where  the  organic  law  is  silent,  the  corporation 
itself  possesses  the  inherent  power  to  ascertain  and  declare 
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M«j,T«im,   the  forfeiture,  either  of  franchise  or  office.    2  Kent^s  Conun. 
1864      297—1  Burr.  617—2  Bin.  441.-4  id.  44a-6  id.  486— 


The  Siatb   Angell  and  Ames  on  Corp.  237. 


T. 


Ths  Tkvb-  ^  "^his  proceeding  is  essentially  adversary  in  its  chaxac- 
™wciiKH™  ^*  ^^®  justice  of  the  common  law  permits  no  investi- 
Ukivbraity.  gation  of  facts  which  may  be  followed  by  the  loss  of  a 
right,  or  by  the  infliction  of  a  penalty,  to  be  conducted  ex 
parte.  It  is  essential  to  its  validity  that  the  party  should 
be  duly  summoned.  4  Black.  Conmi.  282^ — ^1  East  63& — 
6  Conn.  642.-2  Serg.  &  Rawle  141.— 1  Burr.  540.— 
Doug.  174. 

*'  In  the  present  case,  if  the  relator  had  forfeited  his  office 
by  neglecting  his  duties,  it  was  necessary  that  the  corpora- 
tion, after  reasonable  notice  to  him  and  an  opportunity  for 
hearing,  should  investigate  the  facts,  and  determine  his 
title  to  the  office  by  sentence,  and  thus  create  the  vacancy. 
Until  this  was  done,  the  relator  was  entitled  to  his  seat, 
and  the  contingency  had  not  happened  in  which  the  legis- 
lature could  lawfully  appoint  a  trustee." 

Should  the  corporation,  in  any  case,  fail  to  discharge  its 
duty  in  declaring  and  supplying  vacancies,  it  might  affi^rd 
a  ground  for  a  proceeding  by  the  state  against  it. 

The  seats  of  living  members  of  the  board  of  trustees, 
then,  did  not  become  vacant  by  absence,  till  so  declared 
by  a  competent  authority.  Such  declaration  was  never 
made  in  this  case;  and  it  is  proved  that  eight  of  the  regu- 
larly elected  trustees  of  the  Vincennes  university  were  living 
at  the  time  the  legislature  passed  the  act  in  1838  recogniz- 
ing the  existence  of  the  corporation  and  filling  up  the  board 
of  trustees.  Their  names  are,  Isaac  Blackforjlj  SatMiel 
Judah^  John  Law^  John  D.  Hay^  Robert  Burtinj  Henry 
Ruble^  Nathaniel  Ewing^  and  Richard  W.  J.  Anson. 

Up  to  1838,  then,  the  coast  is  dear.  The  Vincennes 
university  existed  in  the  full  possession  of  all  its  rights; 
and  as  it  owned  the  lands  in  question  in  1807,  it  owned 
them  in  1838.  And  behind  this  latter  date  the  state  can 
not  now  go  in  searching  for  causes  of  forfeiture. 

This  conclusion  disposes  of  the  proviso  in  the  act  of 
1838  in  regard  to  conferring  a  right  to  the  lands  spoken  of^ 
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and  shows  that  it  was  inserted  simply  by  way  of  caution,  ^^7  Ttnn, 
so  that  if  it  tnmed  out  that  the  university  had  lost  her  title,      'iS^i. 
that  act  should  not  restore  it.  ^I^  Statx 

y. 

We  may  as  well  here  remark,  also,  that  the  petition  for  Thb  Txus- 
a  rehearing  seems  to  doubt  the  validity  of  the  appointment  ^'^^^i,^ 
by  the  legislature  in  1888  of  new  trustees  in  the  places  of  Ukivbbmtt. 
a  part  of  those  then  existing.    Had  the  then  existing  trus- 
tees resisted,  as  in  the  case  dted  from  OAtb,  they  would 
have  ousted  those  appointed  by  the  legislature.    But  they 
did  not  resist.     They  acquiesced,  and  their  acquiescence 
cored  all  irregularities  in  the  proceeding. 

But  we  are  told  in  the  petition  for  a  rehearing  that  the 
act  of  1838  is  a  private  act,  and  can  not  be  noticed  by  the 
Court  because  not  set  out  in  the  pleadings.  True  it  had 
been  noticed  throughout  the  examination  of  the  cause, 
and  had  been  treated  as  a  part  of  it  by  the  Supreme  Court 
of  the  United  States;  but  it  is  now  insisted  that  we  shall 
strike  it  firom  the  record.  It  is  said  to  be  a  private  act, 
because  the  corporation  to  which  it  relates  is  a  private 
one.  But  such  a  consequence  does  not  necessarily  follow. 
A  private  corporation  may  have  chcurge  of  an  interest  of 
80  public  a  concern  as  to  render  its  charter  a  public  act. 
This  Court  has  repeatedly  held  the  charter  of  the  White 
Water  VaUey  Canal  Company  such  an  act  for  this  reason. 
White  Water  Valley  Canal  Company  v.  Boden,  8  Blackf. 
130.^ — Sankins  v.  Lawrence^  id.  2S%.'-Ru8teU  et  al.  r. 
Brankam  et  al^id.  277. 

But  it  b  conceded  by  counsel,  as  it  must  be  to  be  con* 
sistent,  iliat  the  act  creating  the  Vincennes  university  is  a 
private  one.  This  being  so,  it  can  only  be  noticed  so  fax  as 
I^eed  upon  the  record.  Only  such  parts  of  it  are  placed 
upon  the  record  as  show  the  creation  of  said  university  as 
a  perpetual  corporation,  and  its  endovnnent  with  the  fund 
in  question.  Those  parts  of  the  act  requiring  meetings  of 
the  trustees  and  specifying  grounds  of  forfeiture,  are  not 
befoie  the  Court— can  not  be  noticed;  and,  hence,  the 
whole  argument  in  the  petition  about  the  forfeiture  of  the 
charter  by  non-attendance  at  meetings,  &C.,  is  out  of  the 
case  and  destitute  of  a  particle  of  force. 
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Mmf  Torm,       Treating  both  the  acts  in  qnestion  as  prirate,  as  counsel 

^^^       insist  we  shall,  the  case  of  the  petitioners  for  a  rehearing 

Ths  Stats   falls  to  the  ground,  the  baseless  fabric  of  a  vision. 

Thx  Txu8-       We  have  said,  that  the  case  was  dear  to  1838.     There  is 

'^icMTF™  ^^  proof  evidencing  that  the  corporation  has  since  ceased 

Unitxbbitt.  to  exist.     On  the  contrary,  the  record  shows  that  in  1844 

her  board  of  trostees  employed  counsel,  commenced  suits, 

koc^  and  the  act  of  1846  recognizes  an  existing  de  fado 

board.    It  provides  that  the  ^' board  of  trustees  of  the  Fin* 

cennes  univ^sity,"  &c.    Now,  if  this  acting  board  was  not 

a  legal  one,  it  devolved  upon  the  state  to  show  it.     She 

has  not. 

Another  point  It  is  contended  that  the  plaintiff's  bill 
does  not  sufficiently  charge  an  ouster,  and  is,  therefore,  de- 
fective. It  was  not  objected  to  below  for  this  cause,  and 
it  can  not  be  here;  for  the  act  authorizing  the  suit  admits 
the  ouster,  and  that  act  is  expressly  made  a  part  of  the 
answer.  In  the  sixth  section  it  provides  that  ^for  the  pur- 
pose of  entering  a  final  decree  in  the  premises,  [the  Court] 
may  consider  the  state  of  Jbidiana  as  standing  in  the  place 
of  the  present  claimants  now  in  possession  of  said  lands  by 
virtue  of  purchases  from  this  state J^ 

Were  the  bill  defective,  therefore,  as  alleged,  a  £act  we 
do  not  admit,  the  answer  cures  the  defect 

The  bill,  answer,  and  act  of  the  legislature  show  an 
ouster,  but  do  not  fix  the  time  when  it  took  place.  This 
omission  is  supplied  by  the  testimony  of  Mr.  Jiidak.  Ob- 
jection is  made  to  his  evidence.  But  it  is  of  a  character 
such  as  is  every  day  observed  in  our  Courts.  Witnesses 
are  called  to  state  as  to  points  of  time  and  of  value,  where- 
in they  say  they  can  not  state  precisely  firom  actual  know- 
ledge, but  are  told  to  come  as  near  as  they  can  firom  all  the 
facta  they  may  be  acquainted  with,  according  to  the  best 
of  their  belief  and  judgment;  and  such  evidence  goes  to 
the  jury. 

Again.  It  is  said  the  rule  that  a  judicial  sentence  of  for^ 
feiture  must  be  shown  against  a  corporation  when  the  ques- 
tion arises  collaterally,  does  not  apply  in  this  case  where 
the  state  is  the  party  sued  by  the  corporation.     Admit 
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tills  to  be  trae;  still,  in  this  latter  case,  a  state  of  &ctB  ^^7  '^^n* 
which  would  induce  such  a  sentence  in  a  direct  proceed-      ^95i* 
ing,  must  be  presented    Such  a  state  has  not  been  here  Thb  Sta^b 
presented.     We  admit  liiat  the  act  authorizing  the  suit  thb  Txvb- 
allows  the  state  to  contest  the  corporate  existence  of  the  'vwOTinnw* 
VinceniHes  university;  but  she  has  not,  in  fact,  availed  her-  Ukitbrbitt. 
self  of  the  privilege  of  doing  it  in  the  mode  necessary  in 
this  case,  viz.,  by  showing  a  forfeiture.     Suppose  the  state 
had  instituted  proceedings  to  procure  a  judicial  declaration 
of  forfeiture;  how  woxdd  she  have  done  it?     Would  not 
charges,  specifications,  have  been  filed  against  the  board 
of  trustees,  showing  how,  wherein,  by  what  acts  of  omis- 
sion or  commission,  the  charter  had  been  forfeited,  that  the 
tnistees  might  have  known  what  they  were  called  to  an- 
swer to?     And,  having  made  the  charges,  the  burden  of 
proof  would  have  devolved  upon  the  accusing  party.    But 
where  are  the  charges  in  the  present  record  against  the 
Tincetmes  university?     What  is  set  up  in  the  answer,  or 
a  cross  bill  against  that  corporation?    Nothing.    Not  a 
charge  is  made.     The  question  on  the  forfeiture  of  the 
charter  of  that  university  is  not  made.     There  is  no  proof 
against  it,  and  could  be  none,  because  there  is  no  charge; 
and  in  legal  proceedings  charges  and  proofs  must  corres- 
pond 

Had  the  charter  been  actually  surrendered,  or  had  there 
been  no  de  facto  board  of  trustees,  these  facts,  as  also  a 
judidal  sentence'  of  forfeiture,  could  have  been  shown 
under  the  pleadings  now  in  the  record. 

It  is  in  this  petition  also  for  the  first  time  objected  that 
the  Court  can  not  make  a  decree  in  the  premises.  The 
whole  scope  of  the  act  under  which  this  suit  is  pending, 
shows  that  it  was  the  intention  that  the  Ck>urt  should 
make  a  decree  for  the  amount  of  the  fund  to  which  the 
Vincetmes  university  might  be  entitled  under  the  act;  and 
the  act  expressly  declares  that  the  Court  shall  ^  enter  a 
final  decree  in  the  premises.''  We  think  this  a  feir-fetched, 
fiivolons  objection. 

On  the  subject  of  the  statute  of  limitations,  we  see  oc- 
casion for  the  addition  of  but  this  single  remark:  that  we 
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Mmj  T«rm,   nnderstand  the  law  to  be  (which  in  this  paiticclari  at  least, 
^0^'      may  be  called  the  perfection  of  reason  and  justice)  tiiat 
Hbbbrd     when  the  state,  by  her  legislatnie,  makes  a  oonlzact  with 
Mtbbb.      individuals  or  an  individual,  which  is  within  the  scope  of 
her  powers,  that  contract  is  to  be  executed  in  good  Mth, 
according  to  the  understanding  and  intention  of  the  par- 
ties in  making  the  contract. 

Per  Curiam. — The  petition  for  a  rehearing  is  overruled. 
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Hebebd  v.  Myebs  and  Others* 

The  B.  S.  1843  conUdned  a  proyision  that  the  existence  and  tenor  and  effect 
of  the  laws  of  any  foreign  country,  might  be  prored  as  facts  by  parol  eri- 
dence ;  bat  if  it  appeared  that  the  law  in  question  was  contained  in  a  written 
Btatate  or  code,  the  Court  might,  in  its  discretion,  reject  any  eridenoe  of  such 
law  which  was  not  accompanied  by  a  copy  thereof. 

That  proyision,  as  to  the  mode  of  proying  a  written  law,  was  applicable  to  liie 
laws  of  the  sereral  states  of  the  United  States, 

Where  the  Circait  Court  has  exercised  a  discretion,  wiAout  obrions  abnse^  it 
is  not  the  subject  of  review  in  the  Supreme  Court 

niir«%,        ERROR  to  the  Knoz  Circuit  Court. 

Stuart,  J. — Assumpsit  by  Myers  and  others  against 
Heberd  on  a  promissory  note  made  in  New'Torkj  and 
payable  at  a  particular  place  in  that  state.  Pleas,  the 
general  issue,  and  a  special  plea  that  according  to  the  law 
of  the  state  of  New-Yorky  at  the  time  when,  &c.,  a  demand 
at  the  place,  &;c,  on  the  day  the  note  fell  due,  was  essential 
to  a  right  of  action.    Judgment  for  the  plaintiffs  below. 

It  appears  by  a  bill  of  exceptions,  that  the  defendants 
introduced  a  witness  to  prove  by  parol  the  law  of  Neto^ 
York  on  that  subject.  But  on  objection  made,  the  Court 
excluded  the  evidence.  This  is  the  only  error  complain- 
ed of. 

In  favor  of  the  position  assumed  by  the  plaintiff  in  enror, 
we  are  referred  to  1  GreenL  Ev.,  ss.  486  to  489.  Bui  the 
text  does  not  support  that  doctrine.    Mr.  GreefUeaflays  it 
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down  as  the  rale,  that  the  laws  of  the  several  states  are  to  Maj  Tem, 
be  proved  in  the  Ck>urt8  of  anotiier  state  as  other  foreign      ^^^' 
laws*    Thej  are  £bu^,  subject  to  the  same  rales  of  evi-     Hsbxkd 
dence  as  other  facts.     Of  written  law  a  properly  anthenti-     Mtkks. 
cated  copy  is  the  best  evidence.     Unwritten  laws,  customs 
and  usages  may  be  proved  by  parol.    1  Greenl.  Ev.  s.  488. 
The  author  gives  in  a  note  a  case  decided  by  Lord  Defp' 
man,  in  which  a  wide  latitude  is  given  as  to  the  means  of 
proving  foreign  laws.    But  it  was  the  decision  of  a  di- 
vided bench;  and  the  fact  that  Mr.  Greenleaf  puts  it  in  a 
note,  and  does  not  adopt  the  doctrine  in  the  text,  shows  his 
opinion  of  its  weight  as  authority. 

This  Court  has  heretofore  held  that  the  statute  laws  of 
another  state  can  not  be  proved  by  parol,  if  the  laws  them- 
selves can  be  produced.  Gomparet  v.  JemegcMy  5  Blackf. 
375. 

The  case  at  bar  is  governed  by  the  statute  of  this  state. 
That  provides,  that  ^  The  existence  and  tenor  and  effect 
of  the  laws  of  any  foreign  country  may  be  proved  as  facts 
by  parol  evidence;  but  if  it  appear  that  the  law  in  ques- 
tion is  contained  in  a  written  statute  or  code,  the  Court 
may,  in  their  discretion,  reject  any  evidence  of  such  law 
which  is  not  accompanied  by  a  copy  thereof."  R.  8. 1843, 
p.  730,  s.  313. 

The  witness  introduced  to  prove  the  law  of  New^York 
by  parol,  was  asked  whether  he  was  acquainted  with  the 
laws  of  that  state,  at  the  date  of  the  note,  relative  to  notes 
payable  at  a  particular  place;  and  if  so,  what  those  laws 
were?  In  answer,  the  witness  stated,  that  at  the  date  of 
the  note,  there  was  a  written  code  of  laws  for  said  state. 
Here,  says  the  bill  of  exceptions,  objection  being  made, 
was  sustained  by  the  Ck>urt,  and  further  evidence  by  parol 
tonching  such  laws  refused.  It  might  have  been  better 
hadthe  witness  been  permitted  to  explain  somewhat  more 
inlly.  And  it  was  the  right  of  the  party  introducing  him 
to  have  accomplished  that  object  by  proper  questions.  But 
no  other  questions  than  those  above  given  were  put  to  the 
witness. 
Taking  the  questions  and  the  answer  together,  it  is  suffi- 
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Mftj  Tcim,  deaily  shown  that  tlie  law  of  New-  York  on  the  subject  of 

•*^^^       notes  payable  at  a  particolar  jdace,  was  a  written  law. 

ExHTucKT    Under  the  statnte,  it  rested  in  the  discretion  of  the  Conrt 

Mutual  Iw- 

BusAxcB  Co.  whether  parol  evidence  should  be  admitted.     Having  exe> 

Jbxks.      <2ised  that  discretion  without  any  obvions  abnse,  it  is  not 

the  subject  of  review  in  this  Conrt 

Per  Ownaw.— The  judgment  is  affirmed,  witii  2  per 
cent,  damages  and  costs. 

S.  Juddhy  for  the  plaintiff 

B.  M.  Thomas  and  W.  E.  Niblack,  for  the  defendants. 
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(«fl»  iS  The  Kentucky  Mutual  Insurance  Company  v,  Jenks. 

5    W  On  an  application  for  insnraaoe,  where  tiie  mindB  of  the  contactliig  parties 

~.  have  mot  upon  a  distinct  proposition  made  by  die  one  and  accepted  by  the 

^  other,  chancery  will  decree  its  execution;  or  regarding  that  as  done  which 

'  ought  to  be  done,  chancery  will  take  an  account,  and  make  such  decree  as  is 

just  and  proper  from  the  case  made  in  Ae  bill. 

On  the  27th  of  Sqttember,  1850,  one  J.,  of  Lafi^fette,  being  then  in  good  healdi, 
completed  an  application  to  the  Kentucky  Insurance  Company  for  an  insur- 
ance of  1,500  dollars  on  his  life,  for  the  benefit  of  his  wife.  The  compa- 
ny's agent  at  Lafayette  on  that  day  mailed  the  application  to  the  company. 
The  i^i^cation  was  dnly  approved,  and  a  policy  was  issued  thereon  and 
moiled  to  the  agent,  on  the  2d  of  October,  1850.  It  insured  the  life  of  Jl  in 
the  sum  of  1,500  dollars,  for  fiye  years  from  that  date,  for  the  benefit  of  his 
wife.  The  policy  was  received  by  the  agent  on  the  5th  of  October,  1850.  On 
the  29th  of  S^Hember,  1850,  J,  was  taken  sick,  and  lingering  until  tiie  41li  of 
October  following,  died.  On  the  receipt  of  the  policy  {J.  being  dead)  the 
agent  immediately  returned  it  by  mail  to  the  company.  While  the  treaty 
for  insurance  was  pending  and  before  J.'s  application  was  completed,  the 
company  agreed  to  take  the  first  year's  premium  in  an  advertisement  of  their 
agency,  for  six  months,  in  J.'s  newspaper  at  Lafayette;  and  aooordingly  the 
agent  in  August,  1850,  fumishod  to  J,  the  advertisement,  which  was  pub- 
lished iu  the  paper  continuously  thci-eafter,  as  directed  by  the  agent,  for  six 
months.  The  price  of  tlie  advertisement  fell  short  of  the  first  year's  pre- 
mium 45  cents.  This  was  a  bill  in  chancery  by  J.'s  widow,  praying  discoveiy 
of  the  entries  upon  the  company's  books,  ^.,  and  that  the  original  applica- 
tion for  the  insurance,  and  the  original  policy  issued  thereon,  should  be  pro- 
duced, &c.;  that  an  account  should  be  taken,  &c. ;  and  for  general  relief. 

Held,  that  the  contract  of  insurance  was,  at  least,  complete  on  the  Sd  of  Octo- 
ber, 1850,  when  J/e  application  was  approved  sind  the  policy  was  mailed 
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to  him;  and  tiiat  theie  10  weighty  satfaority  that  the  ftoceptanoe  leUted  bade    Maj  Term, 
to  tiie  period  when  X  completed  his  application.  1854. 

HeUi,  also,  that  the  payment  of  Ae  premiun  and  the  indorsement  of  the  pay-    ^^  "— 

raent  on  the  policy,  by  the  rery  natnre  of  the  contract,  were  not  reqoisite  to   Mutual  Ik> 
complete  it.  susakcb  Co. 

Held,  also,  that  it  was  incnmbent  npon  the  company  to  fnmish  the  matter  to 
be  printed,  and  that  the  neglect  to  famish  more  matter  or  to  continue  its 
publication  longer,  so  that  its  yalne  shovld  equal  the  first  year's  premimn, 
oonld  not  adfect  the  oomplainanfs  rights. 

A  sabatantial  compliance  with  the  stipulations  usually  found  in  insunmce  poli- 
cies, is  all  that  is  requisite  for  the  validity  of  the  contract. 

It  is  not  good  policy  in  Courts  to  faror  such  cunningly  devised  insurance  poli- 
cies, as  that  whatever  event  happens,  the  underwriters  may  reap  the  premium 
and  escape  the  risk.  On  the  contrary,  some  degree  of  acuteness  will  be 
called  in  to  uphold  and  enforce  such  agreements,  whenever  there  has  been  a 
foir  contract  and  a  substantial  compliance. 

Insurance  companies  are  not  fiivorites  of  the  law. 


APPEAL  from  the    Tippecanoe   Court   of   Common     ??«»"«toy, 
Pleas.  ^«- 

Stuart,  J. — Emeline  Jenks  filed  her  bill  in  chancery 
against  the  company  to  enforce  an  insurance  contract; 
praying  discovery  of  the  entries  on  the  insurance  com* 
pany's  books,  &c.;  that  the  original  application  for  such 
insurance^  and  the  original  policy  issued  thereon,  be  pro- 
duced and  filed;  that  an  account  be  tfiJcen,  &;c.;  with 
general  prayer  for  such  other  relief  as  the  case  made  might 
require. 

The  contract  sought  to  be  enforced  was  an  insurance 
for  1^500  dollars  on  the  Ufe  of  James  P.  Jenks^  the  husband 
of  complainant,  and  for  her  benefit,  alleged  to  have  been 
effected  with  the  appellant 

The  cause  came  to  hearing  on  the  bill,  answer,  exhibits, 
&C.  Decree  in  accordance  with  the  prayer  of  the  bilL  The 
insurance  company  appeals. 

A  printed  copy  of  the  record  and  proceedings  in  the 
cause,  together  with  several  elaborate  briefs,  all  printed, 
have  greatly  facilitated  our  labors. 

The  principal  founts,  without  reference  to  the  order  in 
which  they  occur  in  the  pleadings  and  evidence,  are  briefly 
these. 

In  Augtutj  1850,  Jenks  applied  to  the  company's  agent 

Vol.  V-— 7 
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Max  Term,  at  Lafayette  to  instue  1,000  dollars  on  his  life,  for  five 
^Q^'  years,  for  the  benefit  of  his  wife.  He  proposed  that  the 
Kektuokt  first  year's  premium  should  be  paid  in  advertising  their 
8uiujr(mCo.  agency  in  Jenks?s  paper,  the  ^^  Lafayette  Courier J^  Wil- 
Jxns  ^tachf  the  agent,  not  feeling  at  liberty  to  act  on  such  a 
proposition,  referred  it  directiy  to  the  company,  strongly 
recommending  its  acceptance.  On  the  12th  of  August^ 
1850,  the  insurance  company  replied  that  '^the  board  had 
concluded  to  issue  a  policy  to  Mr.  Jenks  on  the  terms  pro- 
posed (first  year's  premium  to  be  taken  in  advertising) 
and  that  the  agent  could  forward  the  application  as  soon 
as  ready."  About  the  middle  of  Augwt,  1850,  WiUtach 
accordingly  handed  Jenks  for  publication  an  advertisement 
of  the  insurance  company.  It  was  published  continuously 
in  the  "  Courier^  six  months. 

It  is  not  disputed  but  that  this  advertisement  was  to  go 
as  payment  on  the  premium  of  the  first  year;  nor  but  that 
the  publication  was  of  the  value  of  12  dollars. 

WUstach  testifies  that  the  1,000  dollars  was  at  first  men- 
tioned only  generally;  but  that  on  subsequentiy  looking 
over  the  insurance  company's  tables,  they  {Jenks  and  Wil" 
stack)  found  that  the  premium  on  1,500  dollars  would 
about  amount  in  his  case  to  the  value  of  the  printing. 

The  application  for  insurance  on  1,500  dollars  was  there- 
fore prepared,  and  signed  by  Jenks.  It  was  not,  however, 
complete;  as  to  one  of  the  questions  there  was  a  blank, 
which  he  was  not  then  ready  to  answer  without  further 
inquiry.  Thus  the  matter  stood  till  the  27th  of  September^ 
1850,  Wilstach  firequentiy  urging  Jenks  to  fill  the  blank  and 
complete  the  application,  that  he,  Wihtachj  might  have  it 
off  his  hands.  On  that  day  the  papers  were  fully  made 
out,  and  Wilst4ick  mailed  them  to  the  insurance  company. 
Jenks  was  then  in  good  health. 

It  does  not  very  clearly  appear  when  this  communica- 
tion was  received  by  the  insurance  company.  But  the 
company's  books  show  that  Jenks^s  application  was  duly 
approved,  and  that  the  policy  was  issued  thereon  October 
2,1850. 

The  substance  of  the  policy  was,  insuring  "the  life  of 
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James  P.  Jenks  in  the  sum  of  one  thousand  five  hundred    M^y  Term, 
dollars,"  for  the  term  of  five  years  from  the  2d  day  of      18o^« 
Odobery  18S0,  nntU  the  2d  day  of  October^  1865,  at  12  Kektitcky 
o'clock,  noon,  &;c,  for  the  benefit  of  Emeline  Jenks.    On  suraitcb  Co. 
the  same  day,  October  2,  1860,  the  insurance  company      jb^ks. 
mailed  the  policy,*  duly  executed,  to  WUstach^  their  agent. 
It  was  received  by  him  on  the  dth  of  October^  I860. 

Meanwhile,  on  the  29th  of  September^  1850,  Jenks  was 
taken  sick,  and  lingering  until  the  4th  of  October  following, 
died  Upon  the  receipt  of  the  policy  by  the  agent  after 
the  death  of  JenkSy  it  was  inunediately  returned  by  mail  to 
the  insurance  company. 

On  this  state  of  facts  the  insurance  company  insists  that 
the  contract  to  insure  was  not  complete.  And  though'the 
argnment  takes  an  unnecessarily  wide  range,  this  is,  in 
fiBust,  the  only  material  question  in  the  case.  For  if  the 
contract  was  complete-— if  the  minds  of  the  contracting 
parties  met  upon  a  distinct  proposition,  made  by  the  one 
and  accepted  by  the  other— chancery  will  decree  its  execu- 
tion. Or  regarding  that  as  done  which  in  equity  and 
good  conscience  should  have  been  done,  chancery  will 
take  an  account,  and  make  such  decree  as  is  just  and 
proper  from  the  case  made  in  the  bill. 

Jenks' s  application  was  forwarded,  it  seems,  September  27, 
1850.  That  was  a  proposition  to  the  company  to  insure 
his  life  to  the  amount  of  1,500  doUars,  for  five  years;  the 
fint  year's  premium  to  be  paid  in  advertising.  It  is  to  be 
inferred  from  the  course  of  the  mail,  as  disclosed  in  the 
other  parts  of  the  case,  that  the  application  reached  the 
company  on  the  1st  of  October^  1850.  Its  approval  and 
acceptance  on  that  or  the  next  day,  as  shown  by  the  books 
of  the  company,  dosed  the  contract 

It  is  true  there  is  considerable  conflict  among  the  au- 
thorities on  this  point;  some  holding  that  the  contract 
thus  made  by  mail  is  not  complete,  until  the  party  making 
the  proposition  is  advised  of  its  acceptance.  Thus  Parker^ 
G.  J^  held  that  the  contract  was  open  till  the  knowledge  of 
its  acceptance,  that  is,  the  letter  announcing  its  acceptance, 
VBs  received,  or  tiie  regular  time  for  its  arrival  by  mail  had 
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May  Term,  elapsed.    McCuUoch  V.  Uie  Eagle  Insurwnce  Ckmpcmy^  1 
^^^*      Pick.  278.    There  are  also  several  later  cases  in  the  Mcasor 
Mutual"-  ^^'^^^  reports  to  the  same  effect     WiUworthj  chanoeUor, 
8UBANCB  Co.  lays  down  the  doctrine  quite  as  broadly,  viz.,  ^ihe  minds 
Jbnkb.      of  the  contracting  parties  must  not  only  meet,  but  the  fact 
of  such  concurrence  must  be  communicated  to  each  other, 
in  order  to  consummate  the  contract."     Frith  y.  Lawrence^ 
1  Paige  434.    But  the  English  cases  on  the  authority  of 
which  these  decisions  were  made,  namely,  Payne  v.  Cave, 
3  T.  R.  148,  and  Cook  v.  Oxfey,  id.  653,  have  been  fire- 
quently  questioned,  and  may  be  regarded  as  overruled.    2 
Kent  477.— 1  Duer  118,  note.— 16  East  45.    Even  the 
Supreme  Court  of  Massachusetts^  in  the  subsequent  case 
of  'niayer  v.  The  Middlesex  Insurance  Company,  is  gene- 
rally conceded  to  have  very  materially  modified  the  doc- 
trine laid  down  in  1  Pick.,  supra.    10  Pick.  332. 

The  case  of  Frith  v.  Lawrence^  supra,  came  before  the 
Court  of  Errors  in  NeW'York  under  the  title  of  MacHet^s 
Administrators  v.  Frith;  and  the  decision  of  the  chancellor 
on  this  point  was  reversed.  6  Wend.  103.  In  accordance 
with  the  case  of  Adams  v.  lAndseUy  1  Barn,  and  Aid.  681, 
Mr.  Justice  Marcy,  delivering  the  principal  opinion  given, 
held  that  the  contract  was  perfected  when  the  proposition 
made  by  letter  was  accepted,  even  though  the  letter  of  ac- 
ceptance could  not  have  reached  the  residence  of  the  other 
party  till  after  his  death.  A  similar  doctrine  had  been  long 
since  held  in  the  Circuit  Court  of  the  United  States.  Kohne 
V.  The  Insurance  Company  of  North  America^  1  Wash.  93. 
A  proposal  transmitted  by  letter  is  regarded  as  a  contin- 
uous offer  up  to  the  time  of  answer  sent;  and  then  the  ac- 
ceptance thus  given  completes  the  contract.  Adams  v. 
LindseUj  supra.  The  better  opinion  of  jurists,  says  Kent,  is, 
that  as  soon  as  an  offer  by  letter  is  accepted,  the  consent  is 
given  and  the  contract  complete,  though  the  party  making 
the  offer  may  be  ignorant  of  such  acceptance.  2  Kent 
477,  and  note. 

In  a  case  not  referred  to  by  counsel — Tayloe  v.  The 
Merchants^  Insurance  Company — the  same  question  came 
before  the  Supreme  Court  of  the  United  States.    Nelson, 
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justice,  deUvering  the  opinion  of  the  Court  says:   On  the   May  Term, 
acceptance  of  the  tenns  proposed,  transmitted  by  due      ^^^* 
coarse  of  mail,  the  minds  of  both  parties  have  met,  in  the   Kxntitckt 
mode  contemplated  when  they  entered  upon  the  negotia-  subakob  Co. 
tion,  and  the  contract  is  complete.     In  all  cases,  he  con-      jb^^. 
tinues,  of  contracts  entered  into  by  correspondence,  it  is 
impossible  that  both  parties  should  have  a  knowledge  of  it 
the  moment  of  its  completion.    9  How.  390. 

There  is  weighty  authority,  too,  that  the  acceptance  will 
relate  back  to  the  time  of  the  offer  made.  Lord  Eldon^  as 
quoted  in  Chitty  on  Contracts  14,  note.  Regarded  in  this 
light,  the  contract  for  issuing  the  policy  was  complete  on 
the  27th  of  Septembery  1850.  And  upon  the  authority  of 
the  other  cases  cited,  it  was  complete  on  the  acceptance  of 
Jenk^s  proposition  by  the  insurance  company  on  the  1st, 
or,  at  furthest,  on  the  2d  of  October j  1850. 

Much  is  said  in  argument  about  the  payment  of  the 
premium,  and  the  indorsement  of  such  payment  on  the 
policy,  as  essential  to  the  completion  of  the  contract.     In 
some  cases,  as  where  it  was  doubtful  whether  the  contract 
was  complete  or  not,  such  objection  might  be  entitied  to 
consideration.    But  not  in  such  a  case  as  this.     Here  the 
contract  was  complete.    It  was  a  contract,  too,  not  accord- 
ing to  the  course  of  the  company's  business.     Its  very 
terms  dispensed  with  the  ordinary  course  of  payment     It 
must,  therefore,  be  determined  on  its  own  facts  and  circum- 
stances.    The  first  year's  premium,  ordinarily  payable  in 
money,  was  to  be  paid  in  printing.     The  payment  was, 
therefore,  a  labor  to  be  continued  through  a  series  of 
months.    In  accepting  Jenks^s  proposition  the  board  was 
particular  to  specify  that  the  first  year's  premium  was  to 
be  in  advertising.     The  proposition  was  accepted  and  the 
p<dicy  issued  vnth  reference  to  that  mode  of  payment  (1.) 
By  the  very  nature  of  the  contract,  it  devolved  on  the  in- 
surance company  to  furnish  the  matter  to  be  advertised. 
They  did  so  in  part,  and  directed  the  period  during  which 
the  publication  should  be  continued.     K  the  matter  pub- 
lished did  not  amount  to  the  first  year's  premium  within 
45  cents,  it  was  not  the  fault  of  Jenks*    They  should  have 
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May  Tttin,  fiunished  more  matter  or  continned  that  published  long^. 
10^*  The  neglect  of  the  insurance  company  to  do  either  did  not 
Kbntucky  affect  the  rights  of  the  assured.  Advertising  being  the 
suRAircB  Co.  stipulated  mode  of  payment,  the  insurance  company  had 
JshJeb  ^^  ^^S^*  ^  demand  anything  else.  Accordingly,  if  the  ad- 
vertising were  done  upon  the  faith  of  the  contract,  within 
proper  time,  and  in  the  only  manner  in  which  such  pay- 
/  ment  could  be  made,  that  is  all  that  could  be  required 

The  terms  upon  which  the  policy  issued,  or  was  to  issue, 
were  substantially  complied  with. 

So  that  the  facts  of  the  case  growing  out  of  the  con- 
tract, peculiar  as  it  was  in  its  terms  as  to  payment,  ren- 
dered the  usual  mode  of  transacting  the  business,  and,  of 
course,  the  reasoning  to  be  deduced  th^efirom,  wholly  in- 
applicable. Nor  is  it  conceived  that  more  than  a  substan- 
tial compliance  with  the  stipulations  usually  found  in  such 
contracts,  is  ever,  in  any  case,  essential  to  the  validity  of 
the  contract.    Douglass  11. — ^9  How.  390,  supra. 

It  is  still  insisted,  that  at  least  before  the  policy  attached, 
the  premium  must  be  paid;  and  that  even  if  the  contract 
was  made  and  the  policy  issued,  yet  it  did  not  attach ;  for 
at  the  time  of  Jenk^s  death  the  premium  had  not  been 
paid,  and  could  not  be  paid  until  the  Februa/ry  following, 
when  the  six  months  advertising  was  completed.  If  it  was 
the  understanding  of  the  parties  that  the  policy  should  not 
attach  till  all  the  advertising  was  done,  the  objection  would 
undoubtedly  be  well  taken.  It  was  clearly  in  the  power  of 
the  parties  so  to  mould  their  contract,  that  the  risk  of  the 
company  should,  as  to  its  commencement,  be  thus  deferred. 

But  unfortunately  for  this  position,  the  history  of  the 
case  demonstrates  a  contrary  intent.  On  the  12th  of  Aur 
gusty  1850,  the  insurance  company  directed  their  agent  to 
forward  Jenks's  application,  on  the  terms  proposed,  as  soon 
as  ready.  The  first  publication  in  payment  of  the  premi- 
um, was  made  about  the  middle  of  August^  1850.  Had 
the  insurance  company  understood  the  contract  as  they 
now  pretend  it  was,  they  would  have  told  Mr.  Jenks  that 
about  the  middle  of  the  following  February^  1851,  viz., 
when  the  six  months'  publication  was  finislied,  his  policy 


OP  THE  STATE  OF  INDIANA.  103 

ahonkl  iaene,  ranning  five  yeaxs  from  that  time.    But  in-  ^^J  '^«n, 
stead  of  that,  however,  the  agent  says  that  during  six      ^^^* 
weeks  in  August  and  September y  he  repeatedly  mged  Jenks  Kbhtuokt 
to  complete  his  application;  that  he  wanted  it  off  his  subavobCo. 
hands,  &c     The  insurance  company  seem  equally  anxious      ja^'u. 
to  have  the  risk  commence;  for  fear  perhaps  that  Jenks 
might  change  his  mind  and  demand  payment  for  the  ad- 
vertisement.   Accordingly  the  papers  containing  Jenksfs 
proposition,  forwarded  September  27, 1850,  and  which  must 
in  due  course  of  mail  have  been  received  October  1, 1850, 
were  promptly  acted  upon.     The  proposal  seems  to  have 
been  accepted  the  day  it  was  received,  the  policy  filled  up, 
and  the  risk  made  to  commence  on  the  2d  of  October^ 
18S0. 

This  state  of  &cts,  as  between  private  citizens,  would 
not  require  a  word  of  comment,  and  could  not  induce  a 
moment's  hesitation.  The  insurance  company  voluntarily 
oonunenced  their  risk  more  than  four  months  before  the 
payment  of  the  premium,  in  the  mode  agreed  upon,  could 
possibly  be  completed.  It  does  not  lie  with  the  company 
now  to  say  that  the  risk  had  not  commenced  at  the  death 
otJeinks.  Whether  it  be  regarded  aa  an  executed  contract 
which  should  entitle  the  complainant  to  the  delivery  of  the 
policy,  or  an  executory  contract  entitling  her  to  have  a 
policy  issued,  and  the  damages  assessed,  the  position  of 
the  company  is  equally  untenable.  In  another  view  of  the 
case,  the  insurance  company  would  be  the  first  to  question 
Bach  a  doctrine.  Had  Jenks  died  on  the  4th  of  October ^ 
1855,  it  b  apprehended  the  company  would  have  promptly 
pointed  out  this  flaw  to  the  complainant,  viz.,  that  though 
the  payment  of  the  first  year's  premium  was  not  made  till 
the  middle  of  February^  1851,  yet,  by  the  acceptance  of 
the  terms  proposed,  and  by  the  terms  of  the  policy  issued, 
their  risk  commenced  October  2,  1850,  and  terminated 
October  2, 1855,  at  12  o'clock,  noon,  precisely. 

It  is  not  good  policy  in  the  Courts  to  fiEivor  such  cun- 
ningly devised  insurance  policies,  as  that  whatever  event 
happens,  the  underwriters  may  reap  the  premium  and 
escape  the  risk.    On  the  contrary,  some  degree  of  acute- 
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May  Tem,  ness  Bhonld  be  called  in  to  uphold  and  enforce  such  agree- 
^^^*  ments,  wheneyer  theie  has  been  a  fair  contract  and  a  snb- 
KsNTuoKT  stantial  compliance.  InBuiance  companies  are  not  favo- 
■uiuLNOB  Co.  rites  of  the  law.  1  Dner  118.  In  Mactier  y.  Fritk^  supra,  it  is 
Jbitkb.  j^^^y  observed^  that  a  refinement  which  would  distinguish 
between  a  contract  for  insurance  and  one  for  the  sale  of 
goods,  would,  in  its  application,  involve  the  Courts  in  dis- 
tressing embarrassments;  and  distinctions  which  are  not 
founded  in  the  nature  of  things  are  not  to  be  indulged. 

It  is  suggested  in  argument  that  a  specific  performance 
of  the  contract  in  this  case  is  rendered  impossible  by  the 
death  of  Jenks.  But  in  the  light  of  the  adjudicated  cases, 
we  apprehend  no  difficulty.  Jenks  having  been  entitled  to 
a  policy  in  his  lifetime,  a  Court  of  Equity  will  consider 
that  done  which  should  have  been  done.  And  the  case 
being  properly  a  subject  of  chancery  jurisdiction  will  be 
retained  for  the  purpose  of  doing  complete  equity  between 
the  parties.  Upon  a  bill  to  decree  a  specific  execution  of 
a  contract  to  insure,  the  Court  may  decree  a  satisfaction. 
Perkins  v.  The  Washington  Insuraaice  Company^  4  Cow. 
645. — 1  Duer  66.  Here  there  is  a  special  and  general 
prayer,  removing  even  any  technical  barrier  to  such  relief. 

Per  Curiam. — The  decree  is  affirmed,  with  3  per  cent 
damages  and  costs. 

jS  W.  Chasey  Z.  Bairdj  and  J.  M.  Reynolds^  for  the  ap- 
pellants. 

JR.  C.  Qregory  and  JR.  Jofnes^  for  the  appellee. 

(1)  Whenerer  it  b  the  oonditioii  of  a  lift  policy,  that  the  msnnnce  shall 
not  commence  before  the  premium  is  actnally  paid,  this  is  waived  by  the  issuing 
of  policy  by  the  insurer  before  payment.  Angell  on  Fire  and  Life  Insurance, 
B.  343. 
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May  Term, 
Oreen  V,  Cheek.  18o4. 


Gbbck 

Lot  No.  41  in  WcSka't  second  addition  to  the  town  of  Awrmay  was  in  the  Chbek. 
(ovn  of  Avraray  and  sitnate  in  section  29,  township  5,  range  1 ;  bnt  the  first 
section  of  the  act  incorporating  the  ci<y  of  Aurora,  enacted  as  follows:  "that 
the  boundaries  of  the  city  of  Aurora  shall  be  the  same  as  the  boundaries  of 
the  present  town  of  Aurora^  tiiat  is  to  say,  the  boundaries  of  said  city  shall 
include  all  the  territory  embraced  within  the  recorded  plat  of  said  town  as 
the  same  is  recorded,"  &c.,  "and  all  the  territory  within  the  several  enlarge- 
ments of  or  additions  to  said  town;  being  all  the  in-lots  and  out-lots  laid  off 
in  section  4,  in  township  4,  of  range  1,  and  sections  82  and  33  of  the  same 
township  and  range."  i/eU,  that  said  lot  No.  41  was  not  in  the  dty  of 
Aurora. 

Statutes  should  be  so  construed  as  to  render  erery  part  of  them  operative,  if 
possible. 

Courts  may  give  a  sensible  and  reasonable  interpretation  to  legislative  expres- 
sions which  are  obscure;  bnt  where  the  language  of  an  act  is  explicit,  lead- 
ing to  no  absurd  results,  they  must  be  governed  by  the  obvious  meaning  and 
import  of  the  terms  used. 


APPEAL  from  the  Dearborn  Circuit  Court.  Friday, 

May  2^, 

Davison,  J. — Cheek  sued  Ghreen  before  a  justice  of  the 
peace  in  trespass,  for  taking  and  carrying  away  a  horse- 
cart  of  the  value  of  40  dollars.  Plea,  the  general  issue. 
From  the  decision  of  the  justice  there  was  an  appeal.  In 
tiie  Circuit  Court  the  cause  was  submitted  upon  an  agree- 
ment of  facts,  and  the  Court  found  for  the  plaintiif  below. 
Motion  for  a  new  trial  overruled,  and  judgment  on  the  ^' 

finding  of  the  Court 

The  facts  agreed  on  are  these: 

In  the  year  1850,  Cheek  resided  on  lot  number  41  in     c 
Walker's  second  addition  to  the  town  of  Aurora^  Dearborn 
county.     That  addition  was  laid  off  on  the  16th  of  Aprils 

1847,  in  section  32  and  section  29,  township  6,  range  1. 
CheeVs  lot  was  situate  in  the  latter  section. 

By  an  act  of  the  legislature  approved  February  14th, 

1848,  a  dty  charter  was  granted  to  the  citizens  of  the  town 
of  Aurora.  Under  it  they  organized,  and  in  the  year  1850 
a  proper  rate  of  taxation  was  determined  on,  and  a  city  tax 
was  duly  assessed  and  ordered  to  be  coUected.  To  enforce 
that  order  a  precept  was  issued  and  placed  in  the  hands  of 
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Ubj  Term,  Gfreefij  the  city  collector^  by  virtue  of  which  he  entered 
j*^^^'  upon  lot  number  41,  seized  and  canried  away  the  said  cart, 
Gbbbv  and  sold  it  for  taxes  due  from  Cheek  and  charged  against 
Chxbk.      him  in  the  precept 

This  seizure  and  sale  constitute  the  trespass  sued  for; 
and  the  only  question  to  be  considered  is,  does  the  lot  en- 
tered  upon  by  Green  lie  within  the  chartered  limits  of  the 
city?  No  doubt  it  constituted  a  part  of  the  town  of  Au' 
rora;  but  it  is  contended  that  the  present  boundaries  of 
the  city,  as  defined  by  the  act  above  referred  to,  include  no 
part  of  section  29,  and  that,  therefore,  lot  number  41  is  not 
embraced* 

The  first  section  of  said  act  provides,  that  'Hhe  bounda* 
ries  of  the  city  of  Aurora  shall  be  the  same  as  the  boun- 
daries  of  the  present  town  of  Aurora^  that  is  to  say,  the 
boundaries  of  said  city  shall  include  all  the  territory  em- 
braced within  the  recorded  plat  of  said  town  as  the  same 
is  recorded  in  the  recorder's  office  of  the  county  of  Dear^ 
6om,"  &c.,  ^'in  book  J5,  page  902;  and  all  the  territory 
within  the  several  enlargements  of  or  additions  to  said 
town,  being  all  the  in-lots  and  out-lots  laid  off  in  secstion  4^ 
in  township  4,  of  range  1,  and  in  sections  32  and  33  of  the 
same  township  and  range." 

This  provision  may  be  aptly  divided  into  two  distinct 
clauses.  First,  a  general  clause  which  extends  the  bounda- 
ries of  the  city  so  as  to  include  the  recorded  plat  of  the 
town,  with  all  its  enlargements  and  additions.  If  that 
branch  of  the  section  constituted  the  entire  enactment, 
then  the  lot  in  question  would  be  within  the  limits  of  the 
city.  But  the  second  clause  is  specific,  relates  to  the  for- 
mer, and  evidently  restricts  it  to  the  in-lots  and  out-lots 
laid  off  in  sections  4,  32  and  33.  These  sections  do  not 
embrace  CheeKs  lot 

It  i&  insisted  that  the  whole  tenor  of  the  act  indicates  an 
intention  to  substitute  the  city  for  the  town  charter,  with- 
out any  change  of  boundaries.  In  view  of  the  language 
used  in  the  latter  clause  of  the  section  quoted,  we  per- 
ceive no  ground  for  that  conclusion.  Statutes  should  be 
so  construed  as  to  render  every  part  of  them  operative,  if 
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possible.     The  latter  dause  would  be  withont  force,  unless  May  Tcnn, 
it  be  permitted  to  control  the  general  words  of  the  former.      ^^^* 
Courts  may  give  a  sensible  and  reasonable  interpretation  McPhbbters 
to  legislative  expressions  which  are  obscure;  but  where  Caxfbbli.. 
the  language  is  explicit,  leading  to  no  absurd  results,  they 
must  be  governed  by  the  obvious  meaning  and  import  of 
the  terms  used  in  the  enactment.     There  is  no  rule  of  con* 
struction  that  would  authorize  the  words  <Mn-lots  and  out- 
lots  laid  out  in  sections  4,  32  and  33,"  to  be  extended  so 
as  to  embrace  another  section  and  another  lot    Perhaps 
the  words  '^ section  29"  were  omitted  through  mistake; 
tiiat  then  was  a  ^  casus  omissus  f^  still  this  Court  having 
no  legislative  power,  can  not  supply  the  defect. 

We  are  of  opinion  that  lot  number  41  is  not  within  the 
chartered  limits  of  the  city  of  Aurora.  Therefore,  the 
judgment  must  be  affirmed. 

Per  Curiam* — The  judgment  is  affirmed,  with  10  per 
cent  damages  and  costs. 

W.  &  Solmanj  for  the  appellant. 

X  Byman^  for  the  appellee. 


lui  m 


MgPheeters  and  Another  i;.  Campbell. 

A  imrant  of  Attorney  to  confess  a  jadgment  mnst,  by  the  B.  S.  1852,  be  sup- 
ported by  an  affidavit  that  the  debt  is  just  and  owing,  and  that  the  oonfee- 
tion  is  not  made  for  the  purpose  of  dcfinaoding  crediton;  which  warrant  and 
•ffidayit  most  be  filed  with  the  Court,  or  the  jadgment  npon  the  warrant 
will  be  erroneous. 

A  warrant  of  attorney,  to  authorize  the  confession  of  a  judgment,  must  be 
executed  according  to  the  requirements  of  the  statute  in  force  when  tiie  judg- 
ment is  taken. 

A  warrant  of  attorney  to  confess  a  judgment  provided  that  the  judgment 
should  be  collected  in  five  equal  annual  instalments,  the  first  at  the  end  of 
six  montlis  from  the  entry  of  judgment,  and  the  remainder  at  the  end  of 
eadi  year  thereafter,  successiyely,  in  equal  instalments,  and  execution  should 
be  stayed  accordingly  upon  said  several  instalments. 

Hdd,  that  the  instrument  meant,  that  no  execution  was  to  issue,  except  to  col- 
lect the  instalments  as  they  respectively  fell  due,  and  was  a  stipulation  that 
\  should  issue  within  the  periods  above  specified. 
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May  Term,    Hdd,  also,  that  a  stay  of  exeaUxon,  without  the  enlzy  of  repleiin  bail,  nac 
1854.  intended. 

Section  384,  p.  124,  3  B.  S.  1853,  applies  only  to  confessions  of  jadgmeati 
npon  a  personal  appearance  of  the  defendant. 


McPhbbtbbs 

V. 

Campbbll. 


FHday,  APPEAL  from  the  Monroe  Circuit  Court. 

^^^'  Davison,  J. — Campbell^  at  the  May  term,  1863,  filed  in 

the  Monroe  Circuit  Court  the  following  instrument  in 
writing: 

"  Know  all  men  by  these  presents  that  we,  Joseph  O.  Mc' 
Pheeters  and  Felix  C.  Dunn^  authorize  and  appoint  Morton 
C.  Hunter^  an  attorney  of  the  Monroe  Circuit  Court,  or 
some  other  attorney  of  that  Court,  to  appear  at  the  next 
term  of  said  Court,  and  for  us  and  in  our  names  to  confess 
a  judgment  against  us  for  the  full  amount  then  due  on  Hie 
note  hereto  attached.  Said  confession  to  be  in  favor  of 
Matthew  M.  Campbell^  and  the  judgment  to  be  entered  on 
the  following  terms,  viz. :  to  be  collected  in  five  equal  an- 
nual instalments,  the  first  at  the  expiration  of  six  months 
from  the  entry  of  such  judgment,  and  the  remainder  at  the 
expiration  of  each  year  thereafter  successively,  in  equal 
instalments;  and  execution  is  to  be  stayed  accordingly 
upon  the  said  instruments  respectively.  Oiven  under  our 
hands  and  seals,  this  4th  of  November^  1862.  [Signed]  Jo- 
seph O.  McPheeterSj  [seal].  Felix  C.  Dunny  [seal]." 
The  note  attached  to  the  instrument  reads  thus: 
"  $940  34^.  September  2, 1862.  One  day  after  date,  we 
promise  to  pay  Matthew  M.  Campbell^  or  order,  nine  hun- 
dred and  forty  dollars,  thirty-four  cents  and  five  mills,  for 
value  received,  without  any  relief  whatever  from  valuation 
or  appraisement  laws.  [Signed]  Joseph  G.  McPheeters^ 
Felix  a  Dunn:' 

Upon  the  filing  of  the  above  instrument  and  note,  Jacob 
B.  Lowe^  an  attorney  of  that  Court,  upon  the  appellee's 
motion,  appeared,  and  by  virtue  of  said  instrument,  con- 
fessed that  McPheeters  and  Dunn  were  indebted  to  Camp- 
bell 497  dollars  and  97  cents.  Thereupon  the  Court  ren- 
dered judgment  against  them,  and  in  his  favor,  for  said 
amount,  with  costs;  said  sum  of  money  to  be  paid  accord- 
ing to  the  terms  of  said  instrument,  upon  the  giving  of 
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replevin  bail  for  the  stay  of  execution  on  the  judgment   May  Term, 
And  the  said  McPheeters  and  Dunn  released  all  errors  and      ^^^* 


waived  all  right  of  appeal,  &c.  McPhktbbs 

Two  objections  are  raised  to  these  proceedings:  Camfbell.^ 

1.  That  the  judgment  is  not  accompanied  by  an  affidavit 
as  required  by  the  statute. 

2.  That  the  Ck)urt  had  no  authority  to  render  a  judg- 
ment subject  to  replevin  bail,  nor  had  the  attorney  power 
to  waive  the  right  of  appeal 

An  act  in  force  when  this  judgment  was  recovered,  con- 
tains these  provisions: 

"Sec  383.  Any  person  indebted,"  fee,  "may  person- 
ally appear  in  a  Couit  of  competent  jurisdiction,  and  with 
the  consent  of  the  creditor,"  &c.,  "confess  a  judgment  there- 
for; whereupon  judgment  shall  be  entered  accordingly. 

"Sec  384.  The  debt  or  cause  of  action  shall  be  briefly 
stated  in  a  writing  to  be  filed  and  copied  into  the  judg- 
ment The  confession  shall  operate  as  a  release  of  errors. 
"Sec  385.  Whenever  a  confession  of  judgment  is 
made  by  power  of  attorney  or  otherwise,  the  party  confes- 
sing shall  at  the  time  he  executes  such  power,  or  confesses 
judgment,  make  affidavit  that  the  debt  is  just  and  owing, 
and  that  such  confession  is  not  made  for  the  purpose  of 
defrauding*  his  creditors.  The  affidavit  shall  be  filed  with 
tiie  Court."     R.  8. 1862,  2  voL,  pp.  123, 124. 

The  latter  provision  seems  to  be  imperative,  that  the 
party  confessing  shall  make  affidavit,  &c  Whether  the 
judgment  in  question  could  be  impeached  collaterally,  is 
an  inquiry  not  presented  by  the  record;  but  this  is  a  pro- 
ceeding wherein  the  ruling  of  the  Circuit  Court  becomes 
directly  the  subject  of  revision.  The  Court  evidently  had 
no  authority  to  render  a  judgment  by  confession  unless  in 
the  mode  prescribed  by  the  statute.  The  production  of  an 
affidavit  in  the  required  form  was  an  essential  step  in  the 
case.  And  vdthout  it  the  judgment  must  be  considered 
erroneous.  This  view  is  supported  by  various  adjudica- 
tioDs  of  this  Court.  McFadin  v.  GiUy  1  Blackf.  309.— £i: 
pairU  Knight,  4  id.  2120.— Mann  v.  Perkinsj  4  id.  271^— See, 
also.  Wood  V.  Nevinsj  2  Miles  113. 


110  CASES  IN  THE  SUPREME  COURT 

May  Term,       Bnt  the  power  of  attorney  by  virtue  of  which  this  jndg- 

■^^^*       ment  was  confessed,  was  executed  on  the  4th  of  November^ 

McPhebtxrs  1852,  some  months  prior  to  the  taking  eiflfect  of  the  stata- 

Camfbbll.  tory  provisions  above  quoted.  Therefore  it  is  contended 
that  the  appeUee  was  entitled  to  a  judgment  in  accordance 
with  the  law  as  it  stood  when  the  power  was  given. 

We  are  not  of  that  opinion.  Although  a  power  of  at- 
torney to  confess  a  judgment  can  not  be  expressly  revoked, 
still  it  relates  to  the  remedy;  and  the  authority  of  the  legis- 
lature to  alter  the  remedy,  where  such  alteration  does  not 
impair  the  obligation  of  contracts,  is  too  well  estabUshed  to 
admit  of  any  doubt  In  the  present  case,  the  note,  and  not 
the  warrant  of  attorney,  was  the  contract  between  the  par- 
ties; and  the  appellee  was  bound  to  pursue  the  law  of 
the  remedy  existing  at  the  time  he  proceeded  to  enforce 
the  collection  of  the  note. 

The  second  objection  is  also  well  taken.  The  instru- 
ment provides  that  the  judgment  shall  be  payable  by  in- 
stalments, ^' and  execution  is  to  be  stayed  accordin^y  upon 
said  instalments  respectively.''  This  language  should  not 
be  interpreted  to  mean  anything  more  than  the  natural 
import  of  the  terms  used.  It  simply  meant  tiiat  no  execu- 
tion was  to  issue,  except  to  collect  the  instalments  as  they 
respectively  fell  due;  and  was  evidently  a  stipulation  on 
the  part  of  the  appellee  that  none  should  issue  within  the 
periods  specified  in  the  power  of  attorney.  A  stay  of  exe- 
cution by  agreement  of  the  parties,  and  not  by  replevin 
bail,  was  obviously  intended.  But  the  judgment  requires 
such  bail.  This  was  unauthorized  by  the  power,  and  iot 
that  reason  the  recovery  can  not  be  sustained. 

It  remains  to  be  considered,  whether  the  appellants 
have,  in  the  case  before  us,  the  right  of  appeal  to  this 
Court  Their  attorney  was  not  empowered  to  waive  that 
privilege.  But  it  is  said  that  the  confession  itself  consti- 
tuted a  release  of  errors;  and  that  thereby  an  appeal  was 
superseded.  We  think  this  is  a  mistake.  That  clause  of 
section  384,  above  recited,  which  provides  that  ^Hhe  con- 
fession shall  operate  as  a  release  of  errors,"  was  intended 
to  embrace  confessed  judgments  under  the  preceding  sec- 
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Hon,  where  the  party  confessing  appeared  personally  in  Hay  Tenn,  . 

Court;  and  does  not  extend  to  judgments  entered  up  by  ^°*^' 

virtue  of  a  warrant  of  attorney.     The  language  of  the  act  Williams 

b  not  sufficiently  explicit  to  authorize  us  to  say  that  an  thb  Kbw- 
appeal  will  not  lie  in  this  case.                                              tiS^i^BtS 

Per  Curiam. — The   judgment  is  reversed  with  costs.  »oad  Co. 
Cause  remanded,  Sec 

D.  McDanaldj  for  ihe  appellants. 

A.  B*  OarHan^  for  the  appellee. 


Williams  v.  The  New- Albany  and  Salem  Railroad 
Company. 

Wliere  s  cause  has  been  submitted  to  the  Court  for  trial,  and  the  bill  of  excep* 
tknis  shows  that  there  was  no  dispnte  about  the  facts,  bat  that  the  decision 
turned  upon  a  point  of  law,  the  Supreme  Court  will  renew  the  dedsion, 
notwiAstanding  no  motion  for  a  new  trial  was  made. 

A  railroad  company,  after  haitig  obtained  the  rig^t  of  way  for  its  road,  is 
entitled  to  tibe  ezdnsire  possession  of  such  way,  and  stands  to  adjoining 
proprietors  (where  no  statute  has  changed  the  relation)  in  the  common  rela- 
tion existing  between  proprietors  of  lands  bordering  on  each  other. 

At  common  law,  proprietors  of  land  are  not  bound  to  fence  against  each  other, 
but  each  is  bound  to  keep  his  stock  upon  his  own  land. 

An  act  was  passed  on  the  11th  of  May,  1852,  proTiding  that  when  any  animal 
should  be  killed  or  injured  by  any  Tehicle  run  upon  a  railroad  in  this  state, 
die  owner  might  recoTer  for  his  loss  in  a  suit  against  the  company,  without 
proof  of  negligence,  where  the  ii^jury  occurred  i^n  a  part  of  the  road  leH 
by  tiie  company  without  a  fence,  &c  The  act  did  not  designate  any  tribu- 
nal in  which  the  remedy  should  be  sought  On  the  1st  of  March,  1858, 
another  act  was  passed,  authorizing  the  prosecution  in  such  cases  to  be  in- 
atitnted  before  a  justice  of  the  peace,  and  prescribing  the  mode  of  proceeding. 
The  second  section  enacted,  that  on  the  hearing  of  the  cause,  the  justice  or 
jury  trying  the  same  should  giro  judgment  for  the  plaintiff  for  the  Talue  of 
tiie  animal  destroyed  or  injury  inflicted,  without  regard  to  the  question 
whether  the  injury  or  destruction  was  the  result  of  wilful  misconduct  or  neg- 
ligence, or  of  unavoidable  accident.  The  latter  act  expressly  repealed  the 
former,  saring,  howerer,  pending  suilB. 

HIdd,  tibat  the  acts  were  in  pari  materia,  were  enacted  to  effect  the  same  object, 
and  were  to  be  construed  together. 

Hldd,  also,  that  under  each  of  them,  railroad  companies,  whose  roads  were  not 
fenced  in,  were  liable  for  the  Talue  of  all  stodc  stnying  without  the  owner's 


U  "" 
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.  ^^y  'I'^ntti       fiuilt  fi:om  acyoioing  lands,  killed  or  uymed  by  the  can,  wilhoat  regard  to 
1854*  the  qaestion  of  negligence,  mucondnct,  or  ineritable  accident 


WUXIUCB 


Thb^Nkw-       APPEAL  from  the  Floi^d  Circuit  Court 
S  "LBM^Rja  ^      Perkins,  J. — Action  on  the  case  by  WiUiami^  against  the 

BOAB  Co.     NeW'Albaai^  and  Salem  Railroad  Compa/ny^  commenced  on 

Friday,      the  2d  day  of  Aprils  1853. 

May  26.  There  are  two  counts  in  the  declaration;  the  first  charg- 

ing said  company  with  carelessly  running  over  and  killing 
the  plaintiff's  mule  upon  her  railroad;  the  second  charging 
the  killing  of  the  mule  by  running  over  it  at  a  point  on 
said  railroad  not  protected  by  a  fence.  The  general  issue 
was  pleaded;  the  cause  was  tried  by  the  Court;  and  a 
judgment  rendered  in  favor  of  the  defendant.  The  fol- 
lowing is  the  bill  of  exceptions: 

"  The  plaintiff  proved  that  he  was  the  owner  of  a  mule 
worth  65  dollars,  and  that  said  mule  was  killed  on  the 
defendant's  raihroad  by  being  run  over  by  a  train  of  cars 
owned  by  the  defendant,  about  the  27th  day  of  September^ 
1852,  at  Clark  county.  It  also  appeared  in  evidence  that 
there  was  no  neglect  on  the  part  of  the  defendant,  or  her 
agents,  in  the  management  of  said  train,  but  that  the 
agents  in  the  management  of  said  train  of  cars,  as  soon 
as  they  discovered  there  was  danger  of  said  mule  being 
killed,  did  aU  they  could  to  stop  said  train  and  avoid  said 
injury;  but  that  the  defendant  had  not  enclosed  the  place 
where  the  mule  was  killed  by  any  fence  whatever.  Where- 
upon the  Court,  to  whose  decision  the  cause  had  been 
referred,  found  for  the  defendant;  to  which  decision  of  the 
Court  the  plaintiff  excepts." 

It  will  be  observed  that  the  railroad  company  made  no 
attempt  to  prove  that  the  mule  was  on  the  road  through 
any  carelessness  of  the  owner. 

This  cause  was  decided  by  the  Court  below,  without  a 
jury,  and  no  motion  for  a  new  trial  was  interposed.  Had 
the  cause  been  referred  to  a  jury,  and  judgment  suffered  to 
pass  upon  their  verdict  without  a  motion  for  a  new  trial, 
this  Court,  as  has  been  often  decided,  could  not  have  in- 
terfered with  the  finding  of  the  jury.    It  is  judgments  of 
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Conrts  upon  points  of  law,  not  verdicts  of  juries,  upon  ^^7  Tan> 

which  this  Court  acts;  and  where  no  motion  for  a  new      •*-^*^* 

trial  is  made,  in  a  case  tried  by  jury,  but  judgment  is    Wiluams 

suffered  to  pass  upon  the  verdict  without  objection,  the   thb  Naw-" 

judgment  of  the  Court  below  is  not  asked  upon  the  action  aJJ^R^JJ 

of  the  jury,  and  hence  there  is  no  ruling  of  that  Court  to    boad  Co. 

be  examined  here.    But  in  this  case  the  bill  of  exceptions 

shows  that  certain  facts  existed  about  which  there  was  no 

dispute,  and  that  the  decision  of  the  Court  was  as  to  a 

simple  question  of  law  upon  those  facts.    It  appears  that 

tiie  mule  was  killed  by  the  railroad  company,  upon  their 

road,  where  it  was  not  fenced,  but  without  carelessness  in 

the  management  of  the  train  by  those  in  charge,  and  that 

the  mule  was  worth  65  dollars.    There  was  no  conflict  of 

testimony  about  these  facts  for  a  jury  to  weigh,  and  the 

Court,  on  the  fects,  pronounced,  as  a  question  of  law,  that 

the  company  was  not  liable.     It  may  be  assimilated  to  a 

case  where  a  jury  finds  a  special  verdict  upon  the  facts,  and 

refers  the  question  of  law  arising  thereon  to  the  Court. 

In  such  cases,  where  the  decision  of  the  Court  is  excepted 

to,  it  is  subject  to  revision.     See  voL  2,  R.  S.  1852,  p.  115, 

sections  341,  342. 

The  questions  of  law,  then,  will  be  considered  by  this 
Ck>cirt;  and  in  doing  so,  it  may  be  well  to  commence  by 
stating  two  or  three  propositions  which,  we  think,  will  not 
be  disputed. 

1.  The  railroad  company,  after  having  obtained  the  right 
of  way  for  the  road,  was  entitled  to  the  exclusive  posses- 
sion of  the  strip  of  land  over  which  the  right  of  way  had 
been  obtained,  and  stood  to  adjoining  proprietors  in  the 
common  relation  existing  between  landed  proprietors  boi^ 
dering  upon  each  other. 

2.  At  common  law,  proprietors  are  not  bound  to  fence 
against  each  other;  but  each  is  bound  to  keep  his  stock 
upon  his  own  land. 

3.  As  a  consequence  firom  the  two  foregoing  proposi- 
tions, in  the  present  case,  at  common  law,  the  mule  in 
question  was  wrongfully  on  the  track  of  the  railroad  com- 
pany, and,  as  there  was  no  negligence  on  the  part  of  the 

Vol.  v.— 8 


114  CASES  IN  THE  SUPREME  COURT 

Umj  Term,  company,  the  owner  of  said  mnle  could  recover  no  dama- 
^Q^*      ges.    Had  the  mnle  been  wantonly  killed,  we  may  here 
WiLLiAicB    remark,  the  company  would  have  been  Liable,  at  common 
Tn  ^Nbw-   1&^»  notwithstanding  it  was  wrongfully  on  the  track  of  the 
sI^^b!^  road.     Wright  et  oL  v.  Brownj  4  Ind.  96. 
BOAD  Co.        But  on  the  11th  of  ilfay,  1852,  an  act  was  passed  by  our 
legislature,  providing  that  whenever  any  animal  should  be 
killed  or  injured  by  any  vehicle  run  upon  a  railroad  in  this 
state,  the  owner  might  recover  for  Ms  loss  in  a  suit  against 
the  company  running  the  vehicle,  without  proof  of  ne^- 
gence  on  the  part  of  the  company,  where  the  injury  oc- 
curred upon  a  part  of  the  road  left  by  said  company  with- 
out a  fence,  &c    This  act  did  not  designate  any  particular 
tribunal  in  which  the  remedy  should  be  sought    But  on 
the  first  of  Marchy  1853,  another  act  was  passed,  authoriz- 
ing the  prosecution  in  such  cases  to  be  instituted  before  a 
justice  of  the  peace,  and  prescribing  the  mode  of  proceeding 
to  be  pursued.    The  second  section  is  as  follows: 

^<  On  the  hearing  of  said  cause,  the  justice  or  jury  trying 
the  same  shall  give  judgment  for  the  plaintiff  for  the  value 
of  the  animal  destroyed  or  injury  inflicted,  without  regard 
to  the  question  whether  such  injury  or  destruction  was  the 
result  of  wilful  misconduct  or  negligence,  or  the  result  of 
unavoidable  accident." 

This  second  act  repealed  the  sections  of  the  first  under 
which  the  present  suit  was  instituted,  but  it  expressly 
saved  pending  suits. 

The  two  acts  are  in  pari  materia^  upon  the  same  subject- 
matter,  were  enacted  to  effect  the  same  object,  and  must 
be  considered  and  construed  together.  .  The  second  is  as 
explicit  as  language  could  make  it,  and  plainly  expresses 
what  was  intended  to  be  the  force  of  the  first  statute,  which 
is  a  littie  more  indefinitely  worded.  We  have  no  doubt 
that  the  rule  of  decision  should  be  the  same  under  both, 
and  that  it  must  be  directiy  the  reverse  of  the  common 
law. 

Under  these  statutes,  railroad  companies  must  fence  in 
their  roads,  or  pay  for  all  stock  straying  from  adjoining 
lands  without  fault  of  the  owner,  killed  or  injured  by  them 
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in  nmniiig  the  roads,  without  regard  to  the  question  of  ^^7  T^^^* 
negligence,  misconduct,  or  inevitable  accident  18^* 

It  is  proper  to  remark,  that  this  case  is  decided  in  the  ab-      Bioks 
sence  of  an  argument  on  the  part  of  the  raiLroad  company,      Yatbs. 
and,  hence,  we  wish  it  limited  in  its  bearing  expressly  to 
the  &ct8  upon  which  it  is  made. 

Per   Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c 

G  Dewey  and  O.  V.  Hawk^  for  the  appellant 

2L  Crawford^  for  the  appellees. 


Kicks  t;.  Yates,  Administrator. 

A  peraon  who,  hsTlng  been  employed  to  labor  for  a  pardcnlar  term,  abandont 
the  Mrrioe  before  the  term  has  expired,  maj,  after  its  expiration,  reoorer 
from  hifl  employttr,  vpon  tiie  common  connt  for  work  and  labor,  a  sum  eqnal 
to  the  benefit  of  hifl  serrioe  orer  the  damage  occasioned  by  his  quitting  it 

Where  tiie  employer,  without  snfflcient  canse,  has  dismissed  the  servant  before 
tibe  end  of  his  term,  the  latter  can  only  reooyer  the  value  of  his  services  to 
tibe  time  he  was  dismissed,  and  the  damages  which  he  has  sustained  by  the 
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149  638 

140  699 

\  612 


EBBOB  to  the  Perry  CSrcmt  Court.  ^^y, 

Pebkins,  J. — Bhram  Philips^  whose  administrator  con- 
tinues the  suit,  commenced  an  action  against  Caspar 
Bidcs^  before  a  justice  of  the  peace,  upon  a  cause  of  action 
as  follows: 

The  plaintiff  claims  of  defendant  '^50  dollars,  for  ser- 
vice rendered  him  in  the  fSall  of  the  year  1847,  in  steering 
and  piloting  a  flat-boat  load  of  lumber  from  or  near  the 
moutti  of  OU^Creekj  Perry  county,  ^uKanOj  thence  down 
the  OMo  into  the  Misrissippi  river,  and  down  said  river, 
with  intent  to  take  her  to  Neto^Orleam^  as  per  contract; 
which  said  boat  the  plaintiff  was  steering  and  piloting  ac- 
ccMrding  to  contract,  until  he  was  abruptly,  insolently,  and 
without  cause,  ordered  off  of  said  boat,  when  he,  the  plain- 
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May  Term,   tiff,  was  diligently  discharging  the  duties  incumbent  upon 
^^^*       him  as  pilot  and  steersman." 

BioKs  The  cause  went  by  appeal  to  the  Circuit  Court,  where 

Tatxb.      there  was  a  judgment  for  the  plaintiff  for  50  dollars. 

By  a  bill  of  exceptions  it  appears,  that  RickSj  being  the 
owner  of  two  flat-boats,  hired  Pkifips  to  pilot  one  of  them 
from  OUr  Greek  to  New*  Orleans,  for  50  dollars,  said  Ricks 
piloting  the  other,  and  the  two  making  the  trip  in  com- 
pany; that  above  Vicksburg,  Ricks  discharged  one  of  the 
hands  on  the  boat  with  Philips;  that  the  latter  considered 
this  act  as  an  improper  interference  with  his  crew,  and  for 
this  cause  abandoned  the  boat  also  with  the  discharged 
hand;  and  he  now  sues  to  recover  the  agreed  price  for  the 
entire  trip  to  New*  Orleans,  viz.,  60  dollars. 

The  Court  instructed  the  jury  to  whom  the  cause  was 
referred,  as  follows: 

"  The  owner  of  a  boat  and  cargo  bound  from  the  mouth 
of  Oil- Creek,  in  Perry  county,  to  iVeir- Or/^an^,  with  a  pilot 
and  crew  engaged  for  the  trip,  has  a  right  to  have  his  boat 
landed  at  an  intermediate  point,  and  such  landing,  without 
any  unreasonable  delay,  does  not  discharge  the  pilot  and 
crew  from  their  contract  for  the  trip,  and  give  them  a  right 
to  sue  for  the  trip  or  any  part  thereof. 

"  K  Philips  was  discharged  without  good  cause  by  Ricks, 
he  can  recover  in  this  action. 

"K  Philips  went  away  from  the  boat  and  left  Ricks* s 
employ  without  just  cause,  he  can  not  recover  a  copper. 

"If  the  jury  believe  from  the  evidence  that  Ricks  dis- 
charged Philips  from  his  boat  without  just  cause,  the  con- 
tract to  pilot  said  boat  to  New*  Orleans  vma  at  an  end,  and 
Philips  could  then  have  maintained  an  action  for  his 
wages;  and  a  request  by  said  Ricks  next  morning  to  re- 
turn to  his  service  was  not  binding  on  said  Philips J^ 

The  Court  refused  to  give  the  following  instructions : 

"  K  Philips  left  defendant's  boat  before  the  voyage  was 
finished  for  which  he  engaged,  because  the  defendant,  the 
owner,  discharged  a  hand  against  the  will  of  the  plaintifi| 
he  can  not  recover  in  this  case. 

"  The  owner  of  the  boat  and  cargo  has  the  right  to  dis- 
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charge  a  hand  and  boatman  employed  as  part  of  the  crew,   May  Tenn. 
without  the  consent  of  the  captain  or  pilot'*  ^Q^* 

We  shall  not  go  into  an  examination  separately  of  these      Biokb 
several  instnictions,  as  we  can  more  briefly  state  the  law      Yatss. 
of  the  case,  so  far  as  questions  of  law  properly  arise  in  it, 
without  doing  so. 

Considerable  uncertainty  has  prevailed,  and  still  pre- 
vails, in  reference  to  the  remedy  or  remedies  upon  the 
breach  of  a  simple  contract  for  Is^bor  for  a  specified  time, 
or  in  a  specified  undertaking.  It  was  once  regarded  to  be 
law  that  if  a  person  employed  for  a  term  by  another,  vol* 
nntarily,  or  by  the  act  of  God,  left  his  service  before  the 
expiration  of  the  period  contracted  for,  he  could  recover 
nothing,  in  any  form  of  action,  for  the  service  he  might 
have  rendered  under  the  contract;  and  so  is  the  decision  ; 
still  in  many  Courts.  But,  in  this  Court,  all  the  late  deci- 
sions on  the  point  (and  they  are  numerous)  hold  that  in 
snch  case,  the  person  so  leaving  the  service  of  another  (or 
his  representative,  if  he  be  dead)  may  recover,  upon  the 
common  count  for  work  and  labor,  after  the  period  for 
which  he  was  to  labor  has  elapsed,  to  the  extent  of  the 
benefit  his  service  actually  rendered  was  to  his  employer, 
over  and  above  the  damage  his  leaving  occasioned;  the 
Court  treating  the  contract  in  such  case,  at  that  time,  as 
rescinded.     Coe  v.  SmUh^  4  Ind.  R.  79,  and  cases  cited 

So,  on  the  other  hand,  it  was  once  held  to  be  law,  that  if 
an  employer  discharged,  without  sufficient  cause,  a  person 
hired  for  a  certain  period,  or  for  a  specified  undertaking, 
the  person  so  discharged  might  wait  till  the  period  or  time 
for  the  undertaking  had  elapsed,  and  then  sue  for  the  con- 
tract price  for  the  entire  time  or  undertaking.  We  do  not 
say  that  this  doctrine  has  ever  been  asserted  firom  this 
bench,  though  it  may  have  been,  as  it  is  found  in  the  old 
English  and  in  some  American  authorities. 

But  such  a  doctrine  will  not  harmonize  with  the  deci- 
sions that  have  been  here  made  as  to  the  right  of  the 
person  employed  to  sue,  on  leaving  his  employer,  after  the 
time  named  in  the  contract  has  elapsed,  for  the  beneficial 
service  he  may  have  rendered;  for  if  he  can  sue  for  benefit 
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May  Tenn,  rendered,  over  and  above  damage  occasioned  by  leaving, 
^^^  then  the  employer,  on  discharging  the  employed,  should 
R10K8  only  be  liable  to  pay  for  the  service  rendered  ap  to  the 
Tatbs.  time  of  the  discharge,  with  the  damage  occasioned  by  the 
discharge.  Such  most  be  the  decision — ^indeed  snch  has 
already  been  the  decision  of  this  Court  Jones  v.  Van 
Patten,  3  Ind.  R.  107.  And  such,  we  find,  is  now  begin- 
ning to  be  the  rule  of  decision  in  England.  In  a  late  case, 
Chodma/n  v.  Pocock,  decided  in  Jtmej  1850,  in  the  Q*  B., 
and  reported  in  the  69th  voL  of  Eng.  Com.  Law.  Rep.  574, 
in  which  a  clerk,  employed  for  a  specified  time,  had  been 
discharged  before  the  expiration  of  said  time  without 
cause,  PaUeson,  J.  said: 

^<Mr.  Smith,  in  the  note,  already  cited,  to  Outter  v. 
Powell,  2  Smith's  Lead.  Cas.,  p.  20,  says,  <  perhaps  the 
result  of  the  authorities  on  this  subject  may  be,  tkst  a 
derk,  servant,  or  agent,  wrongfully  dismissed,  has  his  elec* 
tion  of  three  remedies,  viz.,  that,  1.  He  may  bring  a  spe- 
cial action  for  his  master's  breach  of  contract  in  dismissing 
him,  and  this  remedy  he  may  pursue  immediately.  2.  He 
jnay  wait  till  the  termination  of  the  period  for  which  he 
was  hired,  and  may  then,  perhaps,  sue  for  his  whole  wages 
in  indebitatus  assumpsit,  relying  on  the  doctrine  of  con- 
structive service,  Gandell  v.  Pt>ntignp,  4  Campbell  375. 
3.  He  may  treat  the  contract  as  rescinded,  and  may  imme^ 
diately  sue,  on  a  quantum  meruit,  for  the  work  actually  per- 
formed. Planche  v.  Colbum,  8  Bing.  14,  (Eng.  Cofn.  L. 
Rep.  vol.  21.)' 

^<  I  think  Mr.  Smith  has  very  properly  expressed  himself 
with  hesitation  as  to  the  second  of  the  above  propositions; 
it  seems  to  me  a  doubtful  point" 

Coleridge,  J.  ^<In  a  case  like  this,  the  servant  may 
either  treat  the  contract  as  rescinded,  and  bring  indebitatus 
assumpsit,  or  he  may  sue  on  the  contract  [for  damages  tor 
the  breach],  but  he  can  not  do  both;  and  if  he  has  two 
counts  [one  in  indebitatus  assumpsit  for  the  value  of  the 
service  rendered,  and  one  on  the  contract  for  the  breach] 
he  must  take  the  verdict  on  one  only."  And  in  an  action 
on  the  contract  for  the  breach,  the  unpaid  v^rages  for  the 
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part  of  the  service  rendered  are  incladed  as  a  part  of  the  ^^7  I'^nn* 


damages. 


1864. 


EarlCj  J.    "I  am  of  the  same  opinion.     The  plaintiff      Bicxs 


▼. 


had  the  option  either  to  treat  the  contract  as  rescinded,  Yatm. 
and  to  sue  for  his  actual  service,  or  to  sue  on  the  contract 
for  the  -wrongful  dismissaL"  <^  As  to  the  other  option  re- 
ferred to  by  Mr.  SmUhj  I  think  that  the  servant  can  not 
wait  till  the  expiration  of  the  period  for  which  he  was 
hired,  and  then  sue  for  his  whole  wages,  on  the  ground 
of  constructive  service  after  dismissaL  I  think  the  true 
measure  of  damages  is  the  loss  sustained  at  the  time  of 
the  dismissaL  The  servant,  after  dismissal,  may  and  ought 
to  make  the  best  of  his  time;  and  he  may  have  an  oppor- 
tonity  of  turning  it  to  advantage.  I  should  not  say  any- 
thing that  might  seem  to  be  a  doubt  of  Mr.  SmiMs  very 
learned  note,  if  my  opinion  on  this  point  were  not  fortified 
by  the  authority  of  the  Court  of  Exchequer  Chamber  in 
Eldertan  v.  Emmons,  6  Com.  B.  160,  (E.  C.  L.  R.  vol  60.)" 

By  comparing  the  instructions  and  the  judgment  below 
with  what  we  have  already  said,  as  declaratory  of  the  law 
of  the  case,  it  will  at  once  appear  that  both  are  erroneous; 
and,  as  a  consequence,  that  the  judgment  must  be  reversed. 

The  question  has  been  argued  whether  Philips  had  just 
cause  for  leaving  the  service  of  Ricks.  An  attempt  was 
made  on  the  trial  to  prove  that  by  the  custom  of  the  river, 
the  owner  of  a  flat-boat  could  not  discharge  a  hand  on  it 
without  the  consent  of  the  pilot,  but  the  attempt  failed, 
and  the  evidence  does  not  sufficientiy  present  the  facts 
to  enable  us  to  decide  upon  the  correctness  of  the  act  of 
the  owner  in  discharging  the  hand.  It  does  not  appear 
whether  there  was  a  necessity  for  the  continuance  of  the 
dismissed  hand,  nor  whether  the  crew  was  sufficient  with- 
out him,  nor  whether  another  hand  was  offered  to  supply 
his  place;  nor,  indeed,  what  became  of  the  boat  after 
Philips  left  it  The  evidence,  on  another  trial,  may  make 
the  question  plain. 
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Max  'I'Mn,       Per  Curiam^r^The  judgment  is  reversed  with  oobIb. 

^^^  Cause  remanded,  &c. 

Fbak  J.  Coburn^  for  the  plaintiffl 

H0LLIHO8-       J*  Morrison  and  &  Mcgor^  for  the  defendant. 

WOKTH. 


P^AK  t;.  HoLLiNGSwoRTH  and  Another. 

A.  and  B.,  hy  an  agreement  in  writing,  sold  to  C  ^ye  hundred  hogs,  to  be 
wen  iatted  and  to  aTernge  two  hundred  pounds  net,  to  be  ddirered  at,  Ac., 
wfaenerer  C,  might  want  them  after  the  25th  of  November,  1850;  hot  A.  and 
B.  were  to  have  the  privilege,  if  they  desired  it,  to  feed  two  hnndred  of  them 
until  the  1st  of  December,  1850,  but  were  to  deliver  them  on  that  daj  or  as 
soon  after  as  C,  might  require.  C.  was  to  give  timelj  notice,  so  that  A.  and 
B.  could  deliTer  the  hogs  and  have  tiiem  slaughtered  in  time  for  dx^rvry, 
and  he  was  to  pay  the  price  agreed  upon  for  the  hogs  when  thej  were  weighed 
and  delivered.  C.  gave  notice  to  A,  and  B.,  on  the  11th  of  December,  1850, 
that  he  was  ready  to  receive  and  pay  for  the  hogs,  but  A.  and  B,  failed  to 
deliver  them,  Ac. 

BM,  that  C.  did  not  agree  to  take  the  hogs  whenever,  after  December  1, 1850, 
A,  and  B.  thought  proper  to  tender  them,  but  only  after  he  had  given  notioe 
of  his  readiness  to  receive  them. 

Held,  also,  that  on  the  1st  of  December,  1850,  C.*8  right  to  demand  all  the  hogs 
not  tiien  delivered,  was  complete;  but  that  at  any  reasonable  time  thereafter 
during  the  proper  hog-killing  season,  he  might  give  notice  of  his  readiness  to 
receive  and  pay  for  the  hogs;  and  that  it  was  incumbent  upon  A.  and  B.  to 
be  ready  to  respond  to  the  notice. 

Hdd,  also,  that  a  notioe  ^en  on  the  11th  of  December,  1850,  was  reasonable 
and  thnely. 

Fridaif,  ERROR  to  the  Marion  Circuit  Court 

^  '  Stuart,  J^ — Peak  sued  the  defendants  in  assumpsit  on 
the  following  written  agreement,  viz.:  ^<  We  have  this  day 
sold  to  WilHs  Peak  five  hundred  hogs,  to  be  well  fatted, 
and  delivered  at  Indianapolis^  and  to  average  two  hundred 
pounds  net,  the  delivery  to  be  at  any  time  said  Peak  may 
want  them  after  the  25th  of  Novemberj  1850.  But  if  said 
Homaday  and  HollingsworOi  should  wish  to  feed  two  hun- 
dred of  said  hogs  until  the  Ist  of  December^  1850,  they  are 
to  have  that  privilege,  but  axe  to  deliver  them  on  the  1st  of 
December y  1850,  or  as  soon  after  as  said  Peak  may  require. 


OF  THE  STATE  OF  INDIANA.  121 

And  the  said  Peak  agrees  to  pay  3  dollars  per  hundred  May  Ton, 
pounds  net,  when  said  hogs  are  weighed  and  delivered,  in      ^^^* 
bank-notes  on  either  ihe  state  of  Kentucky^  Indiana^  or       Pkak 
Ohioj  that  are  good  and  current     Said  Peak  is  to  give  said    Holuitos- 
K  and  S  timely  notice,  so  as  they  can  deliver  said  hogs     wokth. 
and  have  them  slaughtered  in  time  for  delivery.    Peak  has 
this  day  paid  on  the  contract  100  dollars,  the  receipt  of 
which  is  hereby  acknowledged." 

Peak  avers  that  he  gave  the  parties  notice  on  the  11th 
of  December^  1850,  that  he  was  ready  to  receive  and  pay 
for  the  hogs;  but  that  the  defendants  failed,  &c 

The  construction  of  this  contract  b  raised  on  demurrer 
to  the  second  plea  to  the  first  count.  Demurrer  overruled, 
and  judgment  for  the  defendants.  It  is  not  material  to 
notice  any  other  part  of  the  pleadings.  It  is  conceded  that 
the  Court  overruled  the  demurrer  to  the  plea  because  the 
declaration  was  held  bad. 

The  second  plea  alleges  that  the  defendants,  on  the  2dth 
day  of  November^  1850,  and  at  all  times  firom  that  day  till 
the  1st  of  Decembefj  1850,  were  ready  and  willing  to 
deliver  at  Indianapolis^  three  hundred  fatted  hogs  of  the 
description,  &C.,  but  that  the  plaintiff  refused  to  receive 
tiiem,  &c.;  that  on  the  2d  of  December^  1850,  (the  1st 
being  Sunday)^  they  drove  to  the  same  place  two  hundred 
other  fatted  hogs  of  the  description,  &c.,  and  were  ready 
and  willing  to  deliver  the  same,  but  the  plaintiff  refused, 
&c.;  and  that  at  all  times  thereafter  until  the  10th  of  De- 
cember^  1850,  they  were  ready,  &c.,  to  deliver  five  himdred 
hogs,  of  the  description,  dec,  but  that  ihe  plaintiff  refused, 
&c;  and  that  the  plaintiff  did  not  at  any  time  between 
the  date  of  the  contract  and  the  11th  of  December^  1850, 
give  notice  that  he  would  receive  the  hogs,  &c 

The  structure  of  the  plea  indicates  the  course  of  argu- 
ment directed  against  the  declaration.  It  is  contended 
that  to  entitle  Peak  to  recover,  he  should  have  averred 
notice  before  the  1st  of  December;  that  notice  on  the  11th 
of  December  was  not  <<  timely''  and  sufficient 

What  was  the  position  of  these  parties?  Peak  had  no 
right  to  demand  any  of  the  hogs  before  the  25th  of  Novem- 


120  CASES  IN  THE  SUPREME  COURT 

Max  I'mA'  IVr  Cteriam^r^The  judgment  is  leveroed  with  ooeta 

^^^  Cause  remanded,  &c. 

PiAK  J.  Coburn^  for  the  plaintiffl 

HoLLuios-  J»  Morrison  and  &  Major ^  for  the  defendant. 

WOKTH. 


P^AK  V.  HoLLiNoswoRTH  and  Another. 

A,  and  B.,  by  an  agreement  in  writing,  sold  to  C,  Hy^  hondred  bogs,  to  be 
wen  fatted  and  to  arerage  two  hundred  pounds  net,  to  be  ddirered  at,  Ac, 
whenerer  C,  might  want  them  after  the  S5th  of  Naoember^  1850;  but  A.  and 
B,  were  to  haje  the  privilege,  if  they  desired  it,  to  feed  two  hundred  of  them 
nntil  the  1st  of  December,  1850,  but  were  to  dellrer  them  on  that  day  or  as 
soon  after  as  C,  might  require.  C,  was  to  give  timely  notice,  so  that  A.  and 
B,  could  deHver  the  hogs  and  haye  Aem  tUugfatered  in  time  for  delivery, 
and  he  was  to  pay  the  price  agreed  upon  for  the  hogs  when  they  ware  weighed 
and  deliTored.  C,  ga^e  notice  to  A,  and  B,,  on  the  11th  of  December,  1850, 
that  he  was  ready  to  receiye  and  pay  for  the  hogs,  but  A,  and  B,  fiuled  to 
delirer  Ihem,  &c. 

Hdd,  that  C.  did  not  agree  to  take  the  hogs  whenerer,  after  i>BosmAer  1, 1850, 
A,  and  B.  thought  proper  to  tender  them,  but  only  after  he  had  given  notioe 
of  his  readiness  to  receiye  them. 

Hdd,  also,  that  on  the  1st  of  December,  1850,  C.'s  right  to  demand  all  tiie  hogs 
not  then  delirered,  was  complete;  but' that  at  any  reasonable  time  thereafter 
during  the  proper  hog-killlng  season,  he  might  give  notice  of  his  readineas  to 
reoelTe  and  pay  for  the  hogs;  and  that  it  was  incumbent  upon  A.  and  B.  to 
be  ready  to  respond  to  the  notice. 

Hdd,  also,  that  a  notice  given  on  the  11th  of  December,  1850,  was  reasonable 
and  timely. 

^Vfay,  ERROR  to  the  Marion  Circuit  Court 

Stuabt,  J.^ — Peak  sued  the  defendants  in  assumpsit  on 
the  following  written  agreement,  viz.:  ^<  We  have  this  day 
sold  to  WilUs  Peak  five  hundred  hogs,  to  be  well  fatted, 
and  delivered  at  Indianapolis^  and  to  average  two  hundred 
pounds  net,  the  delivery  to  be  at  any  time  said  Peak  may 
want  them  after  the  25th  of  November^  1850.  But  if  said 
Homaday  and  Bbllingsworth  should  wish  to  feed  two  hun- 
dred of  said  hogs  until  the  1st  of  December^  1850,  they  are 
to  have  that  privilege,  but  are  to  deliver  them  on  the  1st  of 
December  J 1850,  or  as  soon  after  as  said  Peak  may  require. 
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And  the  said  Peak  agrees  to  pay  3  dollars  per  hundred  May  Tcna, 
pounds  net,  when  said  hogs  are  weighed  and  delivered,  in      ^^^* 
bank-notes  on  either  the  state  of  Kentuckyy  IndtanOj  or       P>ak 
OAto,  that  are  good  and  current     Said  Peak  is  to  give  said    Hoiliiros- 
H.  and  EL  timely  notice,  so  as  they  can  deliver  said  hogs     ^o^^- 
and  have  them  slaughtered  in  time  for  delivery.    Peak  has 
this  day  paid  on  the  contract  100  dollars,  the  receipt  of 
which  is  hereby  acknowledged." 

Peiik  avers  that  he  gave  the  parties  notice  on  the  11th 
of  December^  1850,  that  he  was  ready  to  receive  and  pay 
for  the  hogs;  but  that  the  defendants  failed,  &c 

The  construction  of  this  contract  is  raised  on  demturrer 
to  the  second  plea  to  the  first  count.  Demurrer  overruled, 
and  judgment  for  the  defendants.  It  is  not  material  to 
notice  any  other  part  of  the  pleadings.  It  is  conceded  that 
the  Ckmrt  overruled  the  demurrer  to  the  plea  because  Ihe 
declaration  was  held  bad. 

The  second  plea  alleges  that  the  defendants,  on  the  25th 
day  of  November^  1850,  and  at  all  times  firom  that  day  till 
the  1st  of  December^  1850,  were  ready  and  vdlUng  to 
deliver  at  Indianapolis^  three  hundred  fatted  hogs  of  the 
description,  &c,  but  that  the  plaintiff  refused  to  receive 
them,  &C.;  that  on  the  2d  of  December^  1850,  (the  1st 
being  Sunday)^  they  drove  to  the  same  place  two  hundred 
other  fatted  hogs  of  the  description,  &c.,  and  were  ready 
and  willing  to  deliver  the  same,  but  the  plaintiff  refused, 
&C.;  and  that  at  all  times  thereafter  until  the  10th  of  De» 
cembery  1850,  they  were  ready,  &c.,  to  deliver  five  hundred 
hogs,  of  the  description,  dec,  but  that  the  plaintiff  refused, 
&C.;  and  that  the  plaintiff  did  not  at  any  time  between 
the  date  of  the  contract  and  the  11th  of  December^  1860, 
give  notice  that  he  would  receive  the  hogs,  &c. 

The  structure  of  the  plea  indicates  the  course  of  argu« 
ment  directed  against  the  declaration.  It  is  contended 
that  to  entitle  Peak  to  recover,  he  should  have  averred 
notice  before  the  1st  of  December;  that  notice  on  the  11th 
of  December  was  not  '^timely"  and  sufficient. 

What  was  the  position  of  these  parties?  Peak  had  no 
right  to  demand  any  of  the  hogs  before  the  25th  of  Novem' 
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Uaj  Term,   ier^  and  then  only  three  hundred  between  that  and  the  1st 

^Q^*      of  December.    These  dates  limiting  PeaKs  right  to  de- 

Albxakdbb  mand  the  hogs,  were  privileges  accorded  to  the  defendants 

D^.      for  their  benefit    But  on  the  Ist  of  December^  Pedlfs  right 

to  demand  all  the  hogs  not  then  delivered  was  complete. 

At  any  reasonable  time  thereafter,  during  the  proper  hog- 

killing  season,  he  might  give  notice  of  his  readiness  to 

receive  and  pay  for  the  hogs.    It  was  incumbent  on  the 

defendants  to  be  ready  to  respond  to  such  notice. 

We  are  of  opinion  that  the  notice  on  the  11th  of  De^ 
cember  was  reasonable  and  timely. 

The  plea  in  faiUng  to  confess  and  avoid  the  contract 
declared  upon,  and  in  setting  up  a  readiness  to  perform 
a  different  contract  in  avoidance,  was  bad  on  general  de- 
murrer. Peak  had  not  agreed  to  take  the  hogs  whenever 
the  defendants,  after  the  specified  dates,  thought  proper  to 
tender  them;  but  only  after  he  had  given  timely  notice  of 
his  readiness  to  receive  them* 

The  first  count,  setting  out  the  contract,  with  the  requi- 
site averments  of  notice,  &c.,  was  sufficient  on  general 
demurrer. 

The  demurrer  to  the  plea  should  have  been  sustained. 

Per  Curiam, — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c 

EL  (yNeal  and  X  L*  Keicham^  for  the  plainti£ 

Zb  Barbour  and  A.  O.  Porter^  for  the  defendants. 


Alexandbe  and  Another  v.  Dunn. 

A.  ftDd  B.f  on  the  5th  of  October,  1847,  agreed  in  wrilang  to  reoeiTe  from  C.  be- 
tween fifty-five  and  Berenty  pork  hogs,  to  be  delirered  to  them  at  their  pork- 
honse  in  G.  net,  for  which  ihej  agreed  to  pay  C,  3  dollars  per  hundred 
pounds  net,  &c.  The  hogs  were  to  aTorage  two  hundred  pounds  net,  and 
to  be  delivered  in  December  thereafter,  and  the  money  was  to  be  paid  on 
the  delivery  of  the  hogs. 

Htid,  that  C,  was  to  deliver  to  A.  and  B.  slaughtered  hogs. 

BiM,  also,  that  the  hogs  purchased  by  A.  and  B.  were  the  hogs  owned  by  C, 
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nhm  the  oontnct  waa  made,  and  tiiat  if  C  did  not  then  own  a  sofficient 
namber  which  oonld  at  the  time  for  dellTery  be  made  to  meet  the  aTerage 
wdgfat  leqaized,  A,  and  B,  were  released. 

AMnmpiiit  bj  C  againat  A,  and  B.  The  declaration  contained  three  counts.  The 
first  and  second  were  apon  the  foregoing  agreement,  one  aveiTing  a  deUveiy 
agreeably  to  contract  and  a  relnsal  to  paj,  4be.;  the  other  ayerring  a  tender 
and  refosal  to  reoeiye.  The  third  was  a  common  count  for  goods  sold.  On 
the  trial,  A.  admitted  that,  at  the  date  of  the  contract,  he  had  not  hogs  enough 
of  his  own  which  conld  be  made  to  fill  the  contract  within  the  time  specified. 
He  abo  admitted  that  of  the  fifty-nine  hogs  delivered,  fifteen,  areraging  two 
hondred  and  eighty  pounds,  were  purchased  by  him  a  day  or  two  before  the 
deliTery,  as  he  was  driring  his  own  hogs  to  G.  to  be  slaughtered,  without 
which  hogs  it  was  admitted  that  he  could  not  have  filled  his  contract.  It  was 
also  hteridenoethatin  November,  C.told  il.  that  his  (C.'s)  hogs  would  not  fill 
tfie  contract,  and  implied  to  il.  to  let  him  buy  other  hogs  to  make  oat  the  num- 
ber and  weight  required,  but  that  A,  objected,  saying  that  he  had  contracted 
for  the  lot  of  hogs  owned  by  C.  at  the  date  of  the  contract.  At  the  time  of 
fills  couTersation  pork  had  fallen  to  2  dollars  per  hundred.— It  was  also  in  evi- 
dence thai  on  the  morning  of  the  day  the  hogs  were  slaughtered,  A.  told  C, 
that  said  fifteen  hogs  would  not  be  received  under  the  contract,  but  he  would 
lUow  him  2  dollars  a  hundred  for  them,  but  that  if  C.'s  own  hogs  filled  the 
contract,  he  would  take  them  accordingly;  if  not,  they  would  have  to  take 
their  chance  with  the  other  poric.  C  replied  that  he  would  bring  the  hogs 
to  the  pork-house  in  the  morning. — It  was  also  in  evidence  that  A.,  on  that 
very  day,  instructed  his  agent  to  receive  the  hogs  when  C  should  come  to 
the  pork-house,  and  that  the  agent  received  them  without  objection  except  as 
to  one  tainted.  Upon  tiiese  facts,  the  Court  instructed  the  jury,  that  it  waa 
a  contract  by  C  to  deliver  specific  hogs  which,  at  the  time  of  the  contract, 
belonged  to  C;  that,  therefore,  A.  and  B,  were  not  bound  fo  receive  any 
hogs  which  C.  might  afterwards  buy;  but  that  if  C.  tendered  to  A.  and  B.  as 
well  a  number  of  hogs  thus  afterwards  purchased  by  him,  as  some  of  his 
own  belonging  to  him  at  the  date  of  the  contract,  so  as  to  make  the  number, 
weight  and  quantity  of  pork  hogs  according  to  said  contract,  and  A.  and  B. 
received  Aem  under  that  contract,  the  jury  ought  to  consider  them  as  waiv- 
ing all  right  to  object  on  the  ground  that  they  were  not  the  same  hogs  con- 
tracted for;  and  they  would,  in  that  case,  be  liable  to  pay  according  to  the 
written  contract  Held,  that  these  instmctions  fidrly  presented  the  issue  to 
the  jury. 

After  the  retirement  of  the  jury  in  a  civil  case,  one  of  the  jurors  left  the  room 
unaccompanied  by  the  bailiff,  and  was  absent  fifteen  minutes.  Held,  that 
this  was  not  sufficient  of  itself  to  set  aside  the  verdict. 

Motion  for  a  new  trial  on  the  ground  that  a  prejudiced  juror  was  called  to  fill 
up  file  panel  after  the  defendants  had  exhansted  their  right  of  challenge. 

Held,  that  the  right  of  challenge  for  cause  could  not  be  exhansted. 

Bddf  also,  that  if  the  juror  was  permitted  to  be  sworn,  without  being  interrogat- 
ed as  to  his  competency,  Ae  objection  was  waived. 

BM,  also,' that  if  the  juror  waa  thna  examined,  it  must  be  presumed,  the  con- 
trary not  i^pearing,  that  he  was  impartial. 

The  jury  in  a  cause  in  which  a  calculation  of  various  items  was  involved,  were 


Hay  Term, 
1854. 

Albzaxdbx 

V. 

Dmnr. 
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May  Term,  permitted  b j  the  Court  to  take  with  them,  in  tbeir  rediemeut,  a  p^ter  oon- 

1854.  tuning  an  estimate  of  connsel  ta  to  what  was  doe  to  the  plaintiff,  tlie  Court 

informing  them  that  the  paper  was  not  evidence.    Hidd,  (the  Supreme  Court 

AuxAKDBR  disapproving  the  practice)  that  this  was  not  error. 
Duinr. 

^^.^  APPEAL  from  the  Owen  Circait  Court 

3%  26.  Stuart,  J. — Assumpsit  by  Dunn  against  Alezander  and 
another.  The  declaration  contained  three  counts.  The 
first  and  second  counts  are  on  a  special  agreement;  the 
one  averring  a  delivery  agreeably  to  contract,  and  refusal 
to  pay,  &C.;  the  other  averring  a  tender  and  refusal  to  re- 
ceive.    The  third  is  a  common  count  for  goods  sold. 

The  special  contract  declared  upon  is  as  follows,  viz.: 
^^Oosport,  October  5, 1847.  We  this  day  agree  to  receive 
from  Samuel  F.  Dunn  between  fifty-five  and  seventy  pork 
hogs,  to  be  delivered  to  us  in  our  pork-house  in  Crosport 
net,  for  which  we  agree  to  pay  him  3  dollars  per  hundred 
pounds  net  Said  hogs  all  to  average  two  hundred 
pounds  net  Said  hogs  to  be  delivered  in  the  month  of 
December  next  The  money  to  be  paid  on  the  delivery  of 
the  hogs.  [Signed]   W.  D.  Alexander  Sf  Co.'' 

Some  controversy  arose  on  the  trial  as  to  the  meaning 
of  the  word  <'pork  hogs,"  used  in  the  contract — whether 
it  was  contemplated  that  the  hogs  should  be  delivered 
alive  or  slaughtered.  Taken  in  connection  with  the  place 
of  delivery,  the  pork-house  of  Alexander^  and  the  word 
^^net,"  we  think  slaughtered  hogs  were  clearly  intended. 
The  place  here  fixes  their  condition.  The  pork-honse  is 
the  place  for  weighing,  cutting  up,  &c.,  while  had  the 
slaughter-house  of  Alezander  been  indicated,  live  hogs 
would  have  been  plainly  intended  by  the  parties. 

Dunn  proved  that  sixty-nine  hogs  were  delivered  to 
Alexander  within  the  time  provided  in  the  contract;  that 
they  were  weighed,  inspected,  and  passed  back  into  the 
cutting  room  of  the  Messrs.  Alexander.  The  weights 
were  taken  down  by  the  witness  McPheeters^  and  also 
by  an  employee  of  the  establishment  Their  two  memo- 
randa corresponded  as  to  the  lot  delivered.  The  individ- 
ual weight  of  each  hog  which  the  paper  contained  was 
wholly  immaterial;  while  the  average  weight,  which  was 
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material^  was  a  simple  act  of  division,  the  elements  of  Hay  Tenn, 
which  were  furnished,  not  by  the  paper  alone,  but  by  other      ^^^* 
evidence.     So  that  no  material  conclusion  which  the  jury  Albxaitdbr 
might  deduce  firom  the  evidence,  depended  upon  the  mem-       Dxmt, 
oranda  solely.    Besides,  it  had  passed  such  test,  under  the 
flcmtiny  of  Alexander  himself,  as  was  well  adapted  to  se- 
cure accuracy.     And  had  the  course  of  the  evidence  been 
fluch  as  to  render  its  contents  important,  it  is  not  dear  that 
its  admission  as  an  element  for  the  consideration  of  the 
jury,  in  ascertaining  the  weight  of  the  hogs,  would  have 
been  eiror.     But  as  the  evidence  stood,  its  introduction 
was  immaterial  and  harmless. 

It  is  objected  that  owing  to  the  state  of  the  weather,  the 
hogs,  when  delivered,  were  in  a  spoiling  condition.  But 
as  they  were  delivered  by  one  party  and  inspected  and  re- 
ceived by  the  other,  this  objection  comes  too  late.  Alexa/nr 
defs  agents  inspected  each  hog  as  it  was  weighed.  Such 
hogs  as  were  not  merchantable,  and  in  a  proper  condition 
for  packing,  the  agents  of  Alexander  should  have  refused 
to  receive.  They  did  refuse  one  large  hog,  on  the  ground 
that  it  was  spoiling.  This,  of  itself,  was  an  implied  ap- 
proval of  all  the  rest.  Weighing,  inspecting  and  passing  ^ 
back  the  other  sixty-nine  to  be  cut  up,  was  in  effect  saying 
that  they  were  merchantable  and  in  good  packing  condi- 
tion. If  it  were  otherwise,  the  agents  of  Alexander  were 
at  fault,  and  not  Dunn. 

On  this  point  also  the  jury  had  all  the  evidence  before 
them,  and  their  conclusion  seems  to  be  the  only  one  dedu- 
cible  from  the  facts.  That  Alexander  subsequently  lost 
most  of  his  purchase  by  taint  existing  at  the  time  the  hogs 
were  delivered,  without  any  fraud  on  the  part  of  Dunn,  is 
Alexander's  misfortune,  resulting  from  the  selection  of  his 
agents. 

We  will  further  briefly  notice  one  or  two  other  minor 
points,  before  approaching  the  main  question  in  the  case. 

It  seems  that  after  their  retirement,  one  of  the  jurors  left 
the  room  unaccompanied  by  the  bailifr,  and  was  absent 
fifteen  minutes.  This  might  have  been  gross  misbehavior 
in  the  juror,  and  perhaps  also  in  the  officer  having  the  jury 
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Uaj  Te«m,   in  cba]^.    But  in  the  absence  of  any  other  improper  con- 
^^^*       duct  on  the  part  of  the  juror  while  thus  absent,  the  act  is 
ALBXAn>Bs  not  of  itself  sufficient  to  set  aside  the  verdict 

Duirif .  It  is  also  complained,  that  a  [vejudiced  juror  was  called 

to  fill  up  the  panel,  after  the  defendants  had  exhausted 
their  right  of  challenge.  The  right  of  peremptory  chal- 
lenge might  have  been  exhausted,  but  not  the  right  of 
challenge  for  cause.  It  was  in  the  power  of  the  defend- 
ants, at  the  proper  time,  to  disclose  his  prejudice  to  the 
Court,  by  the  application  of  the  ordinary  test  If,  instead 
of  doing  so,  they  permitted  the  juror  to  be  sworn,  they 
have  no  reason  to  complain.  If  the  juror  was  examined 
touching  his  competency,  we  must  presume  that  his  im- 
partiality was  satisfactorily  shown  to  the  Court,  unless  it 
clearly  appear  by  the  record,  as  in  the  case  of  Croodtain  v. 
Blachley  et  oLj  4  Ind  R.  438,  that  the  juror  was  not  wholly 
indifferent 

The  jury  were  permitted  to  take  into  their  retirement  a 
paper  containing  the  estimate  of  counsel  as  to  the  amount 
due  Dtmn.  At  the  same  time  they  were  instructed  by  the 
Court,  that  such  paper  was  not  evidence.  What  influence 
such  a  paper  could  have,  seeing  that  all  the  materials  ne- 
cessary to  an  almost  mathematical  conclusion,  were  fully 
disclosed  in  the  evidence,  it  is  not  easy  to  see.  It  is 
thought  by  a  majority  of  the  Court  not  to  be  error.  But 
since  it  was  not  a  paper  in  the  cause,  nor  placed  in  the 
hands  of  the  jury  by  consent,  and  might  be  made  tiie  me- 
dium of  fraud  and  abuse,  the  practice  is,  to  say  the  least, 
by  no  means  commendable. 

But  the  main  question  in  the  case  is,  whether  Dunn  is 
entitled  to  recover  under  the  special  contract,  or  on  the 
count  for  goods  sold  and  delivered. 

It  was  admitted  by  Dtmn,  in  open  Court,  that  at  tiie 
date  of  the  contract,  October  5,  1847,  he  had  not  hogs 
enough  of  his  own,  which  could  be  made  to  fill  the  con- 
tract within  the  time  specified  Duam  further  admitted 
that  of  the  sixty-nine  hogs,  fifteen  averaging  two  hundred 
and  eighty  pounds,  or  nearly  so,  were  purchased  by  him  as 
he  was  driving  his  own  hogs  to  Gospart  to  be  slaughtered. 
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Without  these  fifteen  hogs,  pmchased  a  day  or  two  before  ^^7  l'^™* 
the  aOth  of  December,  1847,  it  was  admitted  that  Dwm      18^* 
could  not  have  filled  the  contract*  AuxiJiDBK 

It  was  in  evidence  that  in  November ,  Dunn  told  Aleza$h  Duhv. 
der  that  his  own  hogs  wonld  not  fill  the  contract,  and  ap- 
plied to  Alexander  to  let  him  buy  other  hogs  to  make  oat 
the  number  and  weight  required;  that  Alexander  objected, 
saying  that  he  had  contracted  for  the  lot  of  hogs  owned  by 
Dunn  at  the  date  of  their  contract  At  the  time  of  this 
conversation,  pork  had  fallen  to  2  dollars  per  hundred.  It 
was  further  in  evidence,  that  at  the  time  of  the  making  of 
the  contract,  the  hogs  sold  were  in  Brown  county.  Also, 
that  on  the  morning  of  the  day  the  hogs  were  slaughtered, 
December  29, 1847,  Alexander  told  Durm  that  the  fifteen 
hogs  purchased  of  Burton  and  iSifiA;  would  not  be  received 
under  the  contract,  but  that  he  would  allow  him  2  dollars 
per  hundred  for  them.  That  if  Dunnes  own  hogs  filled 
the  contract,  he  would  take  them  accordingly,  but  if  not, 
it  would  have  to  take  its  chance  with  other  pork.  That 
Dmm  replied  he  would  bring  the  hogs  to  the  pork-house  in 
the  morning. 

These  facts  are  relied  upon  by  Alexander,  to  show  that 
Dunn  had  abandoned  the  contract,  and  delivered  the  hogs 
on  this  second  proposal  of  Alexander. 

On  the  other  side,  it  is  shown  that  Alexander,  on  that 
very  day,  instructed  hi0  agent,  that  when  Dunn  came  to    ' 
the  pork-house  with  his  hogs,  he  should  receive  them,  and 
have  no  difficulty  with  him.    They  were  received  without 
objection,  except  as  to  the  one  tainted. 

This  Dunn  relies  on  as  a  waiver  of  the  objection  taken 
to  the  purchase  of  part  of  the  hogs,  and  an  acceptance  of 
the  whole  under  the  contract 

The  question  was  thus  presented  to  the  jury  by  the  evi- 
dence, whether  Dunn  had  acceded  to  the  new  terms  pro- 
posed by  Alexander  on  the  29th  of  December,  or  Alexander 
had  received  the  hogs  under  the  written  contract  It  was 
a  question  of  fact,  peculiarly  within  their  province  to  de- 
cide; and  they  found  that  the  hogs  were  delivered  under 
the  written  contract 
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Mfty  Term,  With  this  findinic  we  are  not  satisfied.  Bat  if  the  in- 
^^^^^*  stnictions  were  conrect,  and  hixlj  presented  the  issue  to 
AuxANDBR  the  jury,  we  adhere  to  the  settled  policy  of  the  Court,  not 
BuHH.      to  disturb  the  verdict  though  we  could  not  concur  in  it. 

The  instructions,  so  far  as  they  relate  to  this  part  of  the 
case,  are  the  following: 

<^  It  is  a  contract  by  Dunn  to  deliver  specific  hogs  which, 
at  the  time  of  the  contract,  belonged  to  Dunn.  Therefore 
the  defendants,  under  such  a  contract,  would  not  be  bound 
to  receive  any  hogs  which  Dunn  might  afterwards  buy. 
If,  however,  Dtmn  tendered  to  defendants  as  well  a  num- 
ber of  hogs  thus  afterwards  purchased  by  him,  as  some  of 
his  own  belonging  to  him  at  the  time  of  the  contract  as 
tiierein  stated,  so  as  to  make  the  number,  weight  and 
quantity  of  pork  hogs  according  to  said  contract,  and  liie 
defendants  received  them  under  that  contract,  the  jury 
ought  to  consider  tiie  defendants  as  waiving  all  right  to 
object  on  the  ground  that  they  were  not  the  same  hogs 
contracted  for;  and  they  would,  in  that  case,  be  liable  to 
pay  according  to  the  written  contract" 

It  is  well  settled  that  Dunn  could  not  purchase  hogs  to 
fill  the  contract.  The  hogs  purchased  by  Alexander  were 
the  hogs  owned  by  Dunn  at  the  time  the  contract  was 
made.  K  Dunn  did  not  then  own  a  sufficient  number 
which  could  at  the  time  for  delivery  be  made  to  meet  the 
average  weight  required,  Akxander  was  released.  Mason 
V.  Cowan! s  Administrator^  1  B.  Monroe  7.  Such  was  ad- 
mitted to  be  the  fact. 

The  question  then  turns  on  the  waiver  of  Alexander. 
Did  he  waive  his  right  to  insist  on  a  strict  compliance, 
permit  Dunn  to  purchase  other  hogs,  and  accept  the  hogs 
thus  purchased  as  DumCs  within  the  terms  of  the  conlaract? 

A  majority  of  the  Court  think  the  foregoing  instructions 
feiirly  present  the  issue  to  the  jury,  and,  therefore,  affirm 
the  judgment. 

The  minority  are  of  opinion  that  the  instructions  of  the 
learned  judge,  as  applied  to  the  facts,  tended  to  mislead 
y  the  jury,  and  that  therefore  the  judgment  should  be  re- 

versed. 
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Stitart.  J.,  diflsented  from  the  opimon  of  the  Conrt  as  ^^  'ra™^ 
to  the  instrnctioiis.  xqq^. 

Per  Ourianu — The   judgment  is  aflBnned  with  costs.     S^^"> 
Cause  remanded,  &c. 

O.  EL  Smiih  and  &  Ya/ndes^  for  the  appellants. 

O.  O.  Dumn^  for  the  appellee. 


Sanfoiu)  and  Another  t;.  Freeman  and  Another. 

A.  moorered  *  judgment  Against  B,  in  the  Elkhoart  Circiiit  Court,  at  liie  Stp' 
tmber  tenn,  1840,  for  541  dollars.  On  the  1st  of  November,  1841,  C,  and  D. 
executed  on  the  judgment-docket,  immediately  below  the  entiy  of  said  judg- 
ment, a  miting  obligatory,  as  follows :  We,  the  undersigned,  hereby  acknow- 
ledge onnelTes  replevin  bail  and  teeuritjf  for  llie  payment  of  llie  above  judg^ 
meat  and  interest,  in  manner  following,  to-wit :  100  dollars  within  sixty  days 
from  date,  and  the  balance  in  three  equal  annual  instalments  in  one,  two  and 
tiiree  yean,  prorided  that  no  execution  shall  at  any  time  issue  for  any 
greater  sum  than  shall  be  actually  due  upon  said  judgment,  according  to 
the  foregoing  stipulations,  at  the  time  of  issuing  said  execution.  No  execu- 
tion haying  been  issued  at  any  time  for  any  greater  sum  than  was  actually 
doe  thereon  at  (he  time  of  issuing  the  same,  according  to  the  stipulations  in 
said  oUigstlon,  and  the  judgment  being  in  force  and  unpaid.  A,  sued  C.  and 
D.  in  debt  upon  tiie  obligation.    Held,  that  the  snit  could  be  maintained. 

APPEAL  from  the  Elkkart  Circuit  Court.  Saturday, 

May  87. 

Dayison,  J^ — Debt  by  the  appellees  against  the  appel- 
lants. The  declaration  alleges  that  the  plaintiffii,  at  the 
September  term,  1840,  recovered  a  judgment  in  the  Elkhart 
Circuit  Court  against  one  Oeorge  N.  Martin^  for  541  dol- 
lars; and  that  on  the  first  of  November^  1841,  the  defend- 
ants executed  on  the  judgment-docket  of  the  Court,  imme- 
diately below  the  entry  of  said  judgment,  their  writing 
obligatory  in  these  words:  *^  We,  the  undersigned,  hereby 
acknowledge  ourselves  replevin  bail  and  security  for  the 
pajrment  of  the  above  judgment  and  interest,  in  manner 
following,  to-wit:  one  hundred  dollars  within  sixty  days 
from  this  date,  and  the  balance  thereof  in  three  equal  an- 
nual instalments,  in  one,  two  and  three  years;  provided 
Vol.  V^9 
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May  Term,  that  no  execution  shall  at  any  time  issue  for  any  greater 

^•^^v     sum  than  shall  be  actually  due  upon  said  judgment,  ac-  ^ 

Sakfobd    cording  to  the  foregoing  stipulations^  at  the  time  of  the 

FsESKAH.    issuing  of  said  execution."    It  was  further  alleged,  that  no 

execution  was  at  any  time  issued  upon  said  judgment  for 

any  greater  sum  than  was  actually  due  thereon  at  the  time 

of  issuing  the  same,  according  to  the  stipulation  in  the 

writing  obligatory;  and  that  the  judgment  is  in  full  force 

and  unpaid,  ice    Demurrer  to  the  declaration  OTermled, 

and  judgment  for  the  plainti£ 

In  support  of  the  demurrer,  it  is  contended  that  the  in- 
strument declared  on  is  not  a  valid  contract;  that  when  it 
was  executed,  the  judgment  had  ceased  to  be  repleviable; 
that  it  was  imperative  as  a  recogni2ance  of  replevin  bail, 
and,  therefore,  invalid  for  any  purpose. 

That  position  is  untenable.  If  the  instrument  was  in 
form  a  mere  recognizance,  or  had  been  the  foundation 
upon  which  an  execution  could  have  issued,  the  right  to 
sue  upon  it  might  be  questionable.  But  as  it  stands,  we 
can  perceive  no  reason  why  it  should  not  constitute  a  valid 
obligation.  It  was  entered  into  voluntarily,  contains  eveiy 
requisite  of  a  binding  contract,  and  its  purpose  seems  to 
be  in  conflict  with  no  principle  of  the  law.  In  point  of 
fact,  the  parties  may  have  intended  the  instrument  to  ope- 
rate as  a  recognizance  of  replevin  bail;  but  it  evidently 
had  another  object,  viz.,  to  secure  the  payment  of  the  judg- 
ment by  instalments  at  given  periods.  The  instrument, 
no  doubt,  has  the  force  of  an  ordinary  agreement  And 
why  should  it  not  bind  the  appellants  to  pay  in  the  man- 
ner stipulated?  To  secure  the  judgment  to  the  judgment 
creditors,  was  the  main  object  of  the  entry  upon  the  docket 
And  we  are  bound  to  give  that  entry  such  a  construction, 
if  possible,  as  will  accomplish  and  not  defeat  its  purpose. 
Forbearance  to  issue  execution  against  the  judgment  de- 
fendant, was  the  sole  consideration  upon  which  the  instru- 
ment was  executed.  This  the  appellees  have  performed. 
The  appellants  have  received  all  the  benefit  to  which  they 
were  entitled  under  the  agreement;  and  to  permit  them  to 


OP  THE  STATE  OF  INDIANA.  131 

evade  a  ftdfilment  of  the  contract  on  their  part,  wonld,  in  May  Tenn, 
our  opinion,  enable  them  to  commit  a  direct  fraud.  ^^8^* 

The  demtixrer  was  properly  ovemiled.  Dart 

Per  Ouriam^ — The  judgment  is  affinned,  with  5  per      Lows, 
cent  damages  and  costs. 

X  A.  Listonj  for  the  appellants. 

J.  L.  Jemeganj  for  the  appellees. 


Dart  v.  Lowe  and  Another. 


Where  *  bailment  ii  for  the  sole  benefit  of  the  bailor,  the  law  xeqnires  onlj 
afi^t  diligeaoe  on  tbe  part  of  the  bailee,  and  makes  him  answendde  only  for 
grose  nflig^igeiioe. 

Where  a  person  has  acted  as  a  bailee^  in  a  matter  not  within  the  scope  of  his 
ordinary  oocapadon,  it  is  incumbent  npon  the  bailor  who  seeks  to  render 
Urn  liable  for  negligence  as  a  bailee  for  reward,  to  piOTe  ihat  he  was  to  re- 
ceive a  compensation. 

Where  the  record  simply  states  that  issues  were  joined,  bat  does  not  set  ont 
aaj  plea  to  the  declaration,  the  presumption  is  that  none  was  filed. 

A  trial  without  an  Issne  is  erroneons. 

APPEAL,  from  the  Miami  Circuit  Court  f^^' 

Dayison,  J^ — Assumpsit  by  the  plaintiff  against  the  de- 
fendants, for  goods  sold  and  delivered.  The  record  states 
that  the  issues  were  joined,  but  it  contains  no  pleas.  The 
CSonrt  tried  the  cause,  and  found  for  the  defendants.  Mo* 
tion  for  a  new  trial  overruled,  and  judgment  on  the  finding 
of  the  Court 

The  plaintiff  filed  a  bill  of  discovery,  and  under  it  2%a^er, 
one  of  the  defendants,  was  upon  the  trial  examined  viva 
voce.  He  testified  that  the  plaintiff  was  a  merchant  in 
Peru;  that,  in  November^  1860,  Hia^er  placed  in  the  hands 
of  the  plaintiff  who  was  about  starting  to  the  city  of  Cifh 
ckmatiy  81  dollars,  with  which  to  buy  for  the  defendants, 
who  were  also  merchants,  a  bill  of  store  goods.  27^yer, 
when  the  money  was  handed  to  the  plaintiff,  observed  to 
him,  that  he  would  rather  pay  him  for  his  trouble  than  go 
himsell     To  that  remade  the  plaintiff  made  no  reply. 
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Mfty  Tenn,  During  the  plaintiflPs  absence,  Thayer  received  from  him  a 
^^*^  telegraphic  dispatch  which  read  thus:  "  CmeiTmati^  Navem^ 
Damt  ber  12, 1850.  Alvin  Thayer:  Your  money  has  been  stolen. 
liowE.  Shall  I  buy  your  goods  on  credit?  O.  L.  DarL^  Upon 
the  receipt  of  which  Thayer  replied,  by  telegraph,  in  tiiese 
words:  ^^Peru^  November  13,  1850.  Proportion  the  bill, 
and  buy  fifty  dollars'  worth.  Alvin  Hiayer.^  After  the 
plaintiflPs  return  from  Cincinnati^  he  delivered  to  the  de- 
fendants the  goods  set  out  in  the  bill  of  discovery,  and 
also  a  bill  of  said  goods,  which  footed  up  81  dollars  and 
40  cents.  When  this  bill  was  delivered,  Thayer  asked  the 
plaintiff  if  he  was  satisfied.  He  replied  that  he  was;  but 
always  insisted  upon  his  claim  on  the  defendants  for  the 
goods  delivered,  and  never  waived  it  The  bill  contained 
no  charge  for  purchasing  the  goods. 

It  appeared  that  while  on  his  journey  to  Cincinnaiii 
a  large  amount  of  money  was  stolen  from  the  plaintifl^ 
among  which  was  the  81  dollars  received  from  the  defend- 
ants.  The  evidence  relative  to  the  theft  clearly  shows  that 
it  occurred  without  gross  negligence  on  his  part 

The  plaintiff,  no  doubt,  received  the  money  in  the  char- 
acter  of  a  bailee,  and  his  liability  to  answer  the  loss  de- 
pends upon  whether  any  benefit  was  to  result  to  him  from 
the  bailment  The  law  is  thus  stated  by  Mr.  Justice  Story. 
^  When  the  bailment  is  for  the  sole  benefit  of  the  bailor, 
the  law  requires  only  slight  diligence  on  the  part  of  the 
bailee,  and,  of  course,  makes  him  answerable  only  for  gross 
neglect  When  the  bailment  is  for  the  sole  benefit  of  the 
bailee,  the  law  requires  great  diligence  on  the  part  of  the 
bailee,  and  makes  him  responsible  for  slight  neglect''  But 
*<when  the  bailment  is  reciprocally  beneficial  to  both  par- 
ties, the  law  requires  ordinary  diligence  on  the  part  of  the 
bailee,  and  makes  him  responsible  for  ordinary  neglect" 
Story  on  Bailments,  s.  23.  In  this  case  the  plaintiff  was 
not  guilty  of  gross  negligence,  and  the  question  to  be  con- 
sidered is.  Was  he  a  gratuitous  bailee? 

As  the  transaction  of  the  business  entrusted  to  the  plain- 
tiff was  not  within  the  scope  of  his  ordinary  occupation, 
it  was  incimibent  on  the  defendants  to  prove  that,  on 
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account  of  the  bailment,  he  was  to  receiye  a  compensation.  ^^7  'I^wm* 
Whether  he  was  or  not  was  a  fact  well  known  to  Thayer;      ^o^ 
yet  his  examination  as  a  witness  discloses  nothing  definite  TBuanns  or 
upon  that  point     What  he  said  to  the  plaintiff  when  the    ahd  ¥^asB 
money  was  handed  him,  and  his  failme  to  reply,  afford  no      ^^^ 
proof  of  an  engagement  to  transact  the  defendant's  bnsi-    BiaiHiaB. 
nesa  for  pay;  especially  when  Thayer  himself  would  not 
venture  to  assert  the  existence  of  such  an  undertaking. 
There  is  nothing  upon  the  record  tending  to  prove  that  the 
bailment  was,  in  any  respect,  to  result  in  benefit  to  the 
plaintiff    But,  from  the  whole  case,  it  may  be  fairly  in- 
ferred, that  what  the  plaintiff  engaged  to  do  was  to  be  done 
gratuitously.    The  proofs,  in  our  opinion,  did  not  support 
tile  finding  of  the  Court 

But  the  record  does  not  set  forth  any  plea  to  the  decla- 
ration. This  may  have  been  a  clerical  omission.  We 
must,  however,  presume  that  no  plea  was  filed.  The  pro- 
ceedings, on  that  account,  are  defective.  If  there  really 
was  no  plea,  there  could  have  been  no  issue  in  the  cause. 
A  trial  without  an  issue  is  erroneous.    2  Ind.  R.  36. 

We  are  of  opinion  that  a  new  trial  should  have  been 
granted. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c 

D.  D.  lYait  and  N.  O.  Ross^  for  the  appellant 


The  Trustees  of  the  Wabjush  and  Erie  Canal  t;.  Bled- 
soe and  Another.  I  5 


Whore  woric  is  done  by  one  person  for  another,  a  precedent  request  may  be 

implied  from,  circnmstaiioes. 
Where  a  partj  has  procured  the  afBdaTit  of  a  third  person,  and  obtained  a  con- 

timaaoe  thereon,  the  affidayit  may  bo  read  at  the  trial,  as  eridence  of  the 

admissions  of  the  party. 
The  dedarations  of  an  agent  are  admissible  in  eyidence  against  his  prindpal, 

except  so  fkr  as  they  relate  to  the  hd  of  his  agency. 


IM 
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Maj  Term,    An  in^giilAritf  in  aflmitting  an  agent's  dedaniions  before  proof  of  his  ap- 
1854.  pointment,  b  cored  hj  snbseqaent  proof  of  the  &ct. 

A  witness  was  allowed  to  refer  in  his  testimony  to  certain  books,  in  order  to 

in^  Wabash      i^efreeh  his  memory,  without  producing  them.    Hdd,  that  this  was  not  enor. 

AKD  ErIB 

^^^^  ERROR  to  the  Vigo  Circuit  Court 

^^"''*"*^**        Perkins,  J. — Assumpsit  upon  the  counts  for  work  and 
f?"^*     labor,  &C.,  in  the  construction  of  a  section  of  the  Wabash 
and  Erie  canaL 

The  issues  were,  non  assumpsit,  and  an  issue  upon  a 
plea  of  payment 

Jury  trial,  finding  for  the  plaintiffs,  new  trial  denied, 
and  final  judgment  on  the  verdict 

The  evidence  is  upon  the  record,  and  shows  that  the  con- 
struction of  the  section  of  the  canal  in  question,  was  first 
let  to  one  John  Shawn;  that  on  account  of  his  default,  the 
contract  with  him  was  declared  forfeited,  by  W.  X  Ball, 
engineer,  when  about  one-third  of  the  work  contracted  for 
had  been  performed;  and  that  the  construction  of  the  sec- 
tion was  completed  by  Bledsoe  and  Pig^^  who  brought 
this  suit 

The  trustees  deny  that  it  was  upon  their  request  that 
the  section  was  completed,  and,  hence,  they  insist  that 
they  are  not  liable  to  pay  for  it 

An  express  request,  as  is  well  known,  need  not  be  prov- 
ed.    A  request  may  be  implied  fit)m  circumstances. 

It  appears  in  this  case  that  the  trustees,  after  the  con- 
tract with  Shaton  had  been  annulled,  were  anxious  for  the 
earliest  possible  completion  of  the  section,  and  passed  an* 
order  to  that  efiect;  that  their  engineer,  Mr.  WUde^  sup^- 
intended  the  work  done  by  Bledsoe  and  Pigg^  told  them, 
firom  time  to  time  during  its  progress,  to  press  on,  complete 
the  section,  and  that  they  should  be  paid  for  it;  that  there 
were  from  1,800  to  2,000  dollars  remaining  of  the  esti- 
mated cost  at  the  contract  price,  which  should  be  paid  to 
them;  and  it  further  appears  that  the  trustees  accepted 
and  are  using  the  section  as  finished. 

We  think  an  assumpsit  might  be  implied  from  these 
circumstances. 

But  as  further  evidence  tending  to  establish  it,  Bledsoe 
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and  Pigg  offered  in  evidence  on  the  trial  an  affidavit  made  ^^7  7«na, 
in  the  case  at  a  fonner  tenn  of  the  Conit,  by  W.  J.  Ball^      ^^^' 
open  which  the  trustees  asked  and  obtained  a  continuance.  Tkustebs  ow 
The  affidavit  states  that  the  affiant  ^is  informed  that  this    amb  £b» 
suit  is  brought  to  recover  money  for  work  and  labor,  and      ^^^^ 
materials  and  money  done  and  expended  by  Bledsoe  and    Blbmob. 
Pigg  for  the  trustees,  on  section  sixty-two  of  the  Wabash 
and  Erie  canaL    Affiant  says  that  he  is  resident  engineer 
on  said  canal,  and  has  the  superintendence  of  the  construc- 
tion of  all  its  various  sections;  that  N.  R.  Wilde  is,  and 
has  been,  a  subordinate  engineer  to  affiant,  and,  under 
him,  has  had  the  superintendence  of  the  work  of  a  very 
considerable  part  of  said  canal;  that  said  section  sixty- 
two  was  originally  let,  by  a  vinitten  contract,  to  one  John 
Skawnj  who,  after  performing  a  considerable  part  of  the 
work,  failed  to  prosecute  the  same;  that  afterwards  said 
Wilde  was  constituted  the  agent  of  the  trustees  to  procure 
the  completion  of  said  section,  and  was  furnished  by  them 
with  money  to  pay  for  the  same;  that  it  was  completed 
and  paid  for,  as  appears  from  the  books  of  the  office  of 
engineers  of  said  canal;  that  the  entries  in  said  books,  so 
&r  as  regards  said  section,  were  made  by  the  clerk  in  the 
office,  on  the  report  of  said  WHde.     This  affiant  has  been 
informed  by  said  WUde^  that  Bledsoe  and  JP^,  after  the 
abandonment  of  said  section  by  Shawn^  made  a  verbal 
contract  with  him,  said  WUde^  as  agent  of  the  trustees,  to 
finish  said  section;  that  they  did  finish  it,  and  were  paid 
by  said  Wilde  the  entire  price  for  the  same." 

The  affidavit  further  states  the  inability  of  Wilde  to 
attend  at  that  term  of  the  Court,  that  he  i&  the  only  wit- 
ness, &c 

The  trustees  objected  to  the  admission  in  evidence  of 
this  affidavit,  but  the  objection  was  overruled. 

Had  the  affidavit  been  made  by  the  trustees,  or  one  of 
them,  it  can  not  be  doubted  that  its  statements  would  have 
been  admissions  binding  upon  them.  It  was  made  by 
their  chief  engineer,  and  was  adopted  and  presented  to  the 
CWt  by  them  as  containing  the  truth,  and  a  continuance 
was  obtained  upon  it.    They  thus  made  its  statements 
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Bfaj  Term,  their  own,  obtained  an  advantage  npon  them,  and  they 

^°^'      most  not  now  repudiate  them,  when,  as  evidence,  they  may 

Tkustsm  o»  work  to  their  diBadvantaize.     This  piece  of  evidence  estab- 

AVD  EmxB    lished  Wilde^s  agency.    Brickell  v.  Hulsej  34  Eng.  Com. 

^^^^  Law  Rep.  144,  to  which  we  have  been  cited,  is  in  point. 
BuoMOB.  We  must  not  be  understood  as  deciding  that  every  affi- 
davit made  by  a  third  person  in  the  progress  of  a  cause 
would  be  evidence  on  its  triaL  In  a  case,  for  exam{de, 
where  the  party  VTas  absent,  and  the  attorney  representing 
him,  not  being  fully  advised,  but  believing  certain  facts 
could  be  proved,  should  make  an  affidavit  setting  forth  in 
it  the  circumstances  under  which  it  was  made,  and  should 
obtain  a  continuance  upon  it,  we  do  not  say  the  party  him- 
self would  be  bound  by  its  statements.  But  here,  one  of 
the  trustees  resided  in  the  town  where  the  suit  was  pend- 
ing, and  another  of  them  near  by,  and  we  presume,  nothing 
appearing  to  the  contrary,  that  they  were  superintending 
the  suit;  and  the  affidavit  states,  not  that  Ball  had  directed 
Wilde  in  the  matter,  but  that  the  trustees  had  appointed 
him  their  agent  to  procure  the  completion  of  the  section. 

During  the  trial  the  declarations  of  Wilde  in  relation  to 
the  matter  were  given  in  evidence  and  also  those  in  regard 
to  his  agency.  The  declarations  of  an  agent  are  evidence 
except  so  far  as  they  assert  his  agency.  Ibmlinson  etoLv. 
CoUett  et  oLj  3  Blackf.  436.  And  if  his  declarations  upon 
the  subject-matter  are  admitted  before  proof  of  his  agency, 
subsequent  proof  of  that  cures  the  irregularity. 

Objection  was  made  because  a  witness  vrsA  permitted 
to  make  a  reference  in  his  testimony  to  books,  without 
producing  them.  The  books  contained  certain  memaranda 
made  by  the  witness,  and  were  not,  so  far  as  appears,  ad- 
missible in  evidence.  The  witness  seems  only  to  have 
used  them  to  refresh  his  memory,  not  as  evidence  of  them- 
selves, and  we  see  nothing  improper  in  the  ruling  of  the 
Court 

The  defendants  below  also  excepted  to  the  refusal  of  the 
Court  to  admit  a  certain  written  instrument,  purporting  to 
be  an  agreement  between  Shaunij  the  original  contractor, 
and  Bledsoe  J  Piggf  and  others;  but  it  wm  not  proved  that 
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said  agreement  was  executed  by  both  parties  to  it;  on  the   Haj  Tern, 
contrary,  it  was  shown  that  it  never  was  so  executed,      ^954* 
and  was  never  operative  as  an  agreement.    Hence,  it  was  Addivgton 
rightly  excluded  as  evidence.  Wiuov. 

The  judgment  below  was  for  1,593  dollars  and  57  cents, 
and  must  be  affirmed* 

Per  Cbriom.— The  judgment  is  affirmed,  with  5  per 
cent,  damages  and  costs. 

&  jB.  Oookins  and  W,  D.  Oriswoldy  for  the  plaintifis. 

X  P.  Usher  J  for  the  defendants. 


Addinoton  and  Others  v.  Wilson  and  Another. 

Where  a  trial  was  in  progress  in  the  Circnit  Court  at  the  expiration  of  a  regular 
term,  the  Conrt  was  empowered,  bjthe  B.  S.  1843,  to  hold  orer  to  complete 
die  trial. 

A  person  competent  to  make  a  wiU  may  disinheixt  his  children,  and  his  mo- 
tives  can  not  be  called  in  question. 

Where  children  are  disinherited  bj  a  will,  the  hardship  of  the  ease  is  of  no 
weight  further  than  as  a  circnnistance  tending,  in  connection  with  other 
eTidenoe,  to  show  the  iasanitj  or  other  mental  defect  of  the  testator. 

A  belief  in  wHcfacraft  is  not,  of  itself,  suffident  eridenoe  of  tiie  insanity  of  a 
testator,  to  set  aside  his  will. 

APPEAL  from  the  Randofyh  Brobate  Conrt  J^inrdrnf, 

Pebkins,  J^ — JbAn  Wilsony  the  executor  therein  named, 
presented  to  the  Randolph  Probate  Ck>nrt,  in  1849,  for 
probate,  the  alleged  last  will  and  testament  of  Francis 
Stej^en^  deceased.  Additigion^  and  others  interested,  filed 
objections.  Issues  were  made,  and  tried  by  a  jnry,  and 
the  will  decided  to  be  valid.     A  new  trial  was  denied. 

The  trial  was  in  progress  at  the  expuration  of  the  regular 
term  of  the  Court,  and  the  Court  held  over  to  complete 
the  trial  There  was  no  error  in  so  doing.  B.  8.  1843,  p. 
733, 8.  325. 

The  second  objection  is,  that  the  evidence  does  not  sup* 
port  the  verdict  It  is  claimed  that  the  testator  was  in- 
sane when  he  executed  the  will.  It  appears  that  he  was 
ui  ordinarily  prudent,  judicious  business  man,  an  average 
burner,  and  Ihat  he  had  acquired  property;  that  he  had 
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Mfty  Tenn,  fiye  children  by  a  wife  who  was  deceased,  and  with  whom 
^^^*  he  had,  for  sometime  before  her  death,  lived  unhappily, 
Addivoton  and  at  whose  death  he  expressed  joy;  that  a  portion  of  his 
WiLsoH.  children  left  him  awhile  before  his  decease,  and  before  the 
making  of  his  will,  owing,  as  they  asserted,  to  domestic 
dij£culties,  and  refused  to  return.  To  those  children  he 
left  nothing  by  his  will.  It  Airther  appears  that  the  testa- 
tor believed  in  withcraft,  that  his  wife  had  been  a  witch, 
and  that  ^at  her  death,  she  had  left  her  witch-sticks  to  her 
children,  or  some  of  them.''  He  complained  of  having  been 
very  badly  treated  by  some  of  his  daughters,  as  he  said  he 
had  been  by  his  wife,  and  he  expressed  the  belief  that  this 
bad  treatment  originated  in  the  fact  of  their  being  witches. 
In  short,  the  testator  seems  to  have  differed  firom  men  in 
general  in  these  particulars  alone,  that  he  believed  in  witch- 
craft, believed  that  his  wife  and  daughters  were  witches, 
and  that  they  practised  their  infernal  arts  upon  hii^^ 

By  our  law,  a  person  competent  to  make  a  wiU,  may 
entirely  disinherit  his  children  if  he  pleases  to  do  so ;  nor 
can  his  motives  for  such  an  act,  where  it  is  done,  be  called 
in  question.  The  right  is  absolute  to  dispose  of  all  of 
one's  property,  over  and  above  the  portion  required  to  pay 
debts  and  expenses.  The  hardship  of  the  case,  therefore, 
where  children  are  disinherited,  is  of  no  weight  further  than 
as  a  circumstance  for  the  consideration  of  the  jury,  in  con- 
nection with  the  other  evidence  submitted,  tending  to  show 
insanity,  or  other  mental  defect 

As  to  the  line  of  conduct  pursued  by  the  wife  and 
daughters  towards  the  testator,  and  that  of  the  testator 
towards  them,  the  record  discloses  nothing;  and  we  can 
not,  therefore,  judge  whether  that  of  the  former  was  such 
as  to  justify  the  latter  in  believing  that  they  were  possessed 
by  evil  spirits  or  not;  nor  whether  that  of  the  latter  towards 
his  wife  and  daughters  was  such  as  tended  to  indicate  in- 
sanity or  not 

The  fact,  therefore,  that  the  testator  believed  those  mem* 
bers  of  his  family  witches,  unaccompanied  with  the  grounds 
for  his  beUef^  would  furnish  an  unsatisfactory  basb  on 
which  to  rest  a  conclusion,  for  tiie  tenor  of  the  evidence 
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makes  the  impression  that  it  was  a  course  of  harsh,  unda-  May  Term, 
tiftd  treatment  of  the  testator  on  the  part  of  the  disinher-      ^^^ 
ited  danghters,  that  occasioned  the  disherison;  and  that  Addihotok 
he  attributed  that  conduct  to  the  fieict  of  their  being  be-     Wiuok. 
witdied.     In  other  words,  that  the  testator  disinherited  his 
daughters  for  bad  conduct,  not  on  account  of  their  harbor- 
ing bad  spirits.     If  the  reason  he  assigned  was  false,  they 
should  have  shown  it,  to  destroy  the  effect  the  inference 
drawn  firom  that  reason  might  have  with  the  jury. 

The  case,  then,  so  far  as  this  Court  is  at  liberty  to  con- 
trol its  decision,  must  turn  on  this  simple  question.  Is  a 
belief  in  witchcraft  evidence  of  such  insanity  as  disables 
a  person  to  make  a  will? 

From  the  visits  of  the  angels  to  Loiy  and  others  of  the 
patriarchs,  (without  referring  to  the  scenes  in  the  garden 
of  Eden)j  down  to  this  time  when  the  spirits,  like  Poe^s 
stately  midnight  raven,  come  gently  rapping,  rapping  at 
the  chamber  doors  of  modem  mediums,  some  of  whom 
are  eminent  persons,  the  world,  Pagan,  Jewish,  and  Christ' 
ton,  have,  to  a  greater  or  less  extent,  believed  in  spiritual 
existences,  some  being  good  and  some  evil,  which  have 
maintained  a  connection  with,  and  manifested  their  powers 
through  human  beings — ^in  the  case  of  the  witch  of  Endor 
to  even  raising  the  dead;  while  scarcely  any  pretend  to  be 
and  no  one  in  fact  is  able  to  explain  the  mystery,  to  un- 
fold the  manner  of  their  operations,  or  lay  down  the  laws 
governing  them.  The  prevalence  of  the  belief,  however, 
and  the  authority  on  which  it  rests,  are  sufficiently  exten* 
sive  and  respectable  to  shield  any  individual  indulging  it 
from  the  charge,  if  not  of  weakness,  at  least  of  insanity, 
simply  on  account  of  such  beUel  There  might  be  cases 
where  a  belief  in  witchcraft,  as  well  as  in  millerism,  or  the 
doctrine  of  predestination,  if  permitted  too  constantly  to 
occupy  the  mind,  might  have  the  effect  to  obscure  its  per- 
ceptions, destroy  its  balance  in  regard  to  the  ordinary  trans- 
actions of  life,  make  the  believer,  in  short,  a  monomaniac. 
But  the  evidence  was  not  such  in  this  case  as  to  make  it 
dear  that  the  jury  should  have  so  returned  their  verdict. 

Lord  Chief  Justice  Haley  one  of  the  ablest  and  purest  of 
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May  Teim,   pie  judges  that  have  graced  the  English  Bench,  sentenced 
^^^'       persons  to  death  for  the  crime  of  witchcraft,  l(nd  Lord 
Lows        Campbell^  speaking  of  the  fact,  says: 
Kbbdhah.        ^'I  would  very  readily  have  pardoned  him  for  an  on- 
doubting  belief  in  witchcraft,  and  I  should  have  coxisidered 
that  this  belief  detracted  little  from  his  character  for  dis* 
cemment  and  humanity.     The  Holy  Scriptures  teach  us 
that  in  some  ages  of  the  world,  wicked  persons,  by  the 
agency  of  evil  spirits,  were  permitted,  through  means  which 
exceed  the  ordinary  powers  of  nature,  to  work  mischief  to 
their  fellow-creatures. 

^'  These  arts,  which  were  said  to  be  much  practiced  in 
popish  times,  were  supposed  to  have  become  still  more 
common  at  the  reformation.  Accordingly,  the  statute  33 
Hen.  8,  c  8,  made  all  witchcraft  and  soioeTj  felonp  wWunA 
benefit  of  clergy y  and  by  1  Jac.  1,  s.  12,  (passed  when  Liord 
Bacon  was  a  member  of  the  House  of  Commons)  the  cap- 
ital punishment  was  extended  to  ^all  persons  invoking  an 
evil  spirit,  or  consulting,  covenanting  with,  entertaining, 
employingy  feedings  or  rewarding  any  evil  spirit,  or  taking 
up  dead  bodies  from  their  graves,  to  be  used  in  any  witch- 
craft, sorcery,  charm,  or  enchantment' "  Lives  of  the  Chief 
Justices,  voL  1,  p.  443. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

J.  MorrisoHj  B.  McClel^ndy  and  N*  B.  Hawkins^  for  the 
appellants. 

D.  KilgorCy  for  the  appellee. 


Lowe  i;.  Needham. 


AAsampsit  bj  A.  against  B.  upon  a  promissory  note.  The  declaration  allied 
that  on  the  21st  of  February,  1852,  B.  made  liis  promissory  note  to  C,  and 
and  that  C,  then  and  dtere  indorsed  the  same  to  A,  There  was  the  osoal 
allegation  of  promise,  breach,  &c.  Special  demurrer  assigning,  1.  That  die 
dedaration  did  not  show  with  safficicnt  certainty  when  the  indorsement  was 
made  by  C.  2.  That  the  declaration  did  not  aver  that  B.  had  not  paid  the 
note  to  C,  before  the  assigzmient,  &c.  Hidd,  that  the  demurrer  was  properly 
oTerruled. 
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ERROR  to  the  Johnsm  Ciicuit  Cotut.  May  Tem, 

Stuart,  J. — Assumpsit  by  Needham  against  Lowe  on  a      ^^^' 
promissory  note.     The  dedaiation  alleges  that  on  the  21st       Lows 
of  February^  1852,  Lowe  made  his  promissory  note  to    Nbedhah. 
Je8$e  BdmiUonj  and  that  Hamilton  then  and  there  indorsed     Saturday, 
the  same  to  the  plaintiff,  Lowe,    There  is  the  usual  alle*     ^^if  ^^- 
gation  of  promise,  breach,  &c.     The  defendant  demurred 
specially,  assigning  for  cause,  1.  That  the  declaration  did 
not  show  with  sufficient  certainty  when  the  indorsement 
by  BdmHion  was  made.    2.  Nor  did  the  plaintiff  aver  that 
Lowe  had  not  paid  the  note  to  Hamilton  before  assign- 
ment, &c. 

There  is  no  foundation  for  the  first  objection.  The  date 
of  the  assignment  is  clearly  enough  stated  in  the  declara- 
tion. The  allegation,  "then  and  there  indorsed,''  &c.,  re- 
fers to  the  date  of  the  note;  and  is  as  certain  and  explicit 
as  though  the  date  had  been  repeated. 

The  second  objection  stands  on  no  better  basis.  The 
breach  negatives  the  payment  of  the  money  or  any  part  of 
it  The  note  being  assigned  the  day  it  was  made,  and 
before  it  wtis  due,  having  several  months  to  run,  the  breach 
seems  sufficient.  If  Lowe  had  performed  the  unusual  and 
Tery  improbable  act  of  paying  his  note  to  Hamilton  before 
it  was  due,  and  before  he  had  notice  of  the  assignment, 
such  payment  would  have  been  a  good  defence  to  the 
action.  But  in  firaming  his  declaration  the  plaintiff  was 
not  bound  to  anticipate  such  a  contingency.  The  second 
degree  of  certainty  is  all  that  is  required  in  the  dedaaration. 
1  Chitt  PL  234.  Certainty  to  a  common  intent  even  has 
been  held  sufficient  in  cases  like  this,  by  the  Courts  of 
MassaekusetU  and  New-Tork.  Coffin  v.  Coffin^  2  Mass.  R. 
363.-12  id.  506.— 13  id.  284^2  Johns.  Cases  339. 

As  the  defence  set  up  is  purely  technical,  leaving  the 
merits  wholly  unanswered,  it  deserves  a  passing  notice. 
Such  defences  are  not  favored  either  by  the  legislature  or 
the  Courts.  Jn  purely  money  claims,  where  the  only  end 
to  be  attained  is  delay,  there  is  great  danger  of  abuse. 
This  it  is  the  duty  of  the  Court  to  prevent  by  the  use  of 
Btich  means  as  the  legislature  may  have  provided*    It  will 
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T. 
MlBCAL. 


May  Term,  not  do  to  encourage  debtois  to  speculate  on  tiie  accnmu- 
^^^*  lated  business  and  consequent  delay  of  money  demandB 
brought  here,  on  technical  defences.  A  new  rule,  giving 
such  cases  precedence  in  the  civil  business  of  the  Court, 
may  be  deemed  expedient  It  is  hoped  that  a  speedy  de- 
cision and  proper  damages  wiH  restrain  the  tendency  to 
such  abuse,  if  it  should  be  found  to  exist. 

Without  intimating  that  this  case  was  brought  here  for 
delay,  for  we  presume  it  was  not,  we  yet  deem  it  a  proper 
one  to  indicate  the  remedy  which,  on  principles  of  public 
policy  and  public  good,  is  so  much  needed. 

Per  Curiam. — The  judgment  is  affirmed,  with  10  per 
cent  damages  and  costs. 

R  M.  Finch,  tot  the  plainti£ 

D.  Hicks,  for  the  defendant 


Wheatlt  v.  Miscal,  by  his  next  Mend,  &c. 

An  infant  who  has  engaged  to  serve  for  a  specific  period  and  has  quit  before 
the  expiration  of  his  term,  may  recoTer  for  the  valae  of  his  serrioe  up  to  the 
time  he  quit 


Saturday, 
May  37. 


ERROR  to  the  Jefferson  Circuit  Court 

Stuart,  J^ — Assumpsit  by  Miscal,  conunenced  before  a 
justice  of  the  peace.  Verdict  and  judgment  for  45  dollars. 
WheaUy  appealed  to  the  Circuit  Court  Verdict  and  judg- 
ment in  favor  of  MisccU  for  42  dollars  and  50  cents.  Mo- 
tion for  a  new  trial  overruled,  and  the  evidence  set  out  in 
a  bill  of  exceptions. 

It  appears  that  Miscal  and  WheaUy  made  a  contract, 
whereby  the  former  was  to  work  on  the  farm  of  the  latter 
for  four  years;  and  that  Wheally,  in  consideration  thereof^ 
was  to  famish  Miscal  boarding,  clothing,  washing,  mend- 
ing, and  three  months'  schooling  every  winter;  and  at  the 
close  of  the  four  years  to  pay  Miscal  100  dollars.  Under 
tiiis  contract  Miscal  worked  a  year.    During  that  period,  it 
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appears  that  WheaUy  furnished  an  every  day  and  a  Sitnday  May  Tenn, 
snit  of  dothes,  sent  him  to  school,  as  agreed,  and  attended  __z___, 
him  kindly  while  sicL     The  evidence  shows  that  the  par-    Whxatlt 
ties  were  mutually  well  satisfied  with  each  other.    At  the     Miboal. 
end  of  the  year,  Miscal  left,  giving  as  a  reason  that  he  was 
not  receiving  wages  enough  under  the  contract.    He  then 
brought  suit  claiming  for  twelve  months'  work  and  labor, 
at  7  dollars  per  month.    At  this  time  Miscal  was  a  minor 
sixteen  or  seventeen  years  old.     There  is  a  variety  of  evi- 
dence in  relation  to  the  value  of  the  services,  varying  from 
6  dollars  per  month  to  simply  his  board  and  clothing. 

We  are  referred  to  Harney  v.  Otren,  4  Blackf  337.  The 
two  cases  are  not  to  be  distinguished  from  each  other,  save 
that  this  contract  is  more  advantageous  for  the  minor  than 
that  It  is  there  held,  that  if  a  minor  rescind  a  contract 
which  had  been  fairly  made,  and  which  was  apparently  to 
his  advantage,  he  can  not  afterwards  sue  for  the  labor  per- 
fomied  by  him  under  such  contract.  To  suffer  Mm  to  do 
80,  say  the  Ck)urt,  would  be  enabling  him  to  practise  upon 
others  that  fraud  against  which  his  privilege  of  infancy 
was  designed  to  protect  himself;  it  would  be  placing  in 
his  hands  a  ^  sword  and  not  a  shield." 

These  are  weighty  considerations,  inculcating  that  in- 
tegrity more  valuable  to  the  infant  than  any  pecuniary 
advantage.  And  yet  the  doctrine  is  not  to  be  reconciled 
with  that  held  by  the  same  distinguished  judge  in  Lomax 
▼.  Bailey^  7  Blackf.  599.  The  principle  first  intimated  in 
this  case,  that  when  under  a  special  contract  there  is  part 
performance,  of  value  to  the  other  party,  the  latter  will  be 
liable  in  an  implied  assumpsit  to  the  extent  of  such  value, 
has  since  been  repeatedly  held,  after  a  careful  consideration 
of  the  authorities.  McKitmey  v.  Springer j  3  Ind.  R.  59« — 
Epperly  v.  Bailey ^  id.  72.— Coe  v.  Smith,  4  id.  79.  The  case 
of  Swift  V.  WiUiamSj  2  Ind.  R.  365,  is  the  only  decision 
lately  made  inconsistent  with  this  doctrine,  and  that  seems 
to  have  been  an  inadvertence. 

The  minority  of  the  plaintiff  below  is  the  only  feature 
which  distinguishes  Barney  v.  Owen,  and  the  case  at  bar, 
from  the  numerous  cases  which  follow  the  lead  of  Lotnax 
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ifay  T«nn,  v.  BoUep.    The  mere  £act  of  infancy  can  not  be  regarded 

^^^      as  a  BufEcient  reason  why  Miscal  should  be  deprived  of  so 

Whbatlt    equitable  a  role.    If  his  services  were  of  value  to  his  em- 

HiBCAL.      ployer,  he  is  entitled  to  recover  accordingly.    The  cases 

above  cited  must  be  regarded  as  overruling  Hamty  v. 

Owe%  as  to  an  infant's  right  to  recover. 

There  is  a  still  later  case,  directly  in  point,  which  over- 
rules  the  doctrine  held  in  Barney  v.  Owen^  though  it  does 
not  refer  to  that  decision  in  terms.  The  facts  are  these. 
Dallas  contracted  with  BolUngsworth  to  work  six  months; 
and  if  he  failed  to  work  out  the  time,  he  was  to  receive  no 
pay.  After  he  had  worked  three  months,  he  left,  without 
assigning  any  reason,  and  sued  for  his  labor  at  13  dollars 
per  month.  The  Court  (Judge  Blackford  deUveiing  the 
opinion)  held  that  HoUingswortk  was  liable  in  an  implied 
assumpsit  for  the  value  of  the  services  rendered*  Dallas 
V.  HolUfigsworth,  3  Ind.  537  (1). 

Per  Curiam. — The  judgment  is  affirmed,  with  5  per 
cent  damages  and  costs. 

X  IL  TroQcelLf  for  the  plaintifT. 

(1)  Since  the  foregoing  opinion  was  deliyered,  the  fottowiog  pertuM&t  ob- 
seiTationB  and  anthoritiea  hATe  been  met  with,  Tix. : 

"  If  serrices  have  been  performed  by  the  in&nt,  in  partial  or  entire  execution 
of  an  express  contract,  and  he  ayoids  the  contract,  he  may  recover  in  ^uoNfiaii 
meruit  thevalao  that  his  services  hare  been  upon  the  whole  stale  of  tiie  caae. 
Moset  T.  Stevetu,  2  Pick.  332.— F«n<T.  (hgood,  19  id,  572.— Vborlk<«s  r.  WaH,  3 
Gfoen  343.— T^moa  y.  Dike,  11  Vt  273.— JuiOms  t.  WaUoer,  17  Maine  38.— 
Medbwry  t.  WatwuM,  7  Hill  110. 

"The  case  of  MeCog  t.  Huffman,  8  Cowen  84,  (upon  the  authority  of  which 
Woks  T.  LeigkUm,  5  New-HampsMie  43,  and  Barney  y.  Owen,  4  Blackf.  337, 
were  decided),  denied  the  right  of  recoyery  where  money  has  been  paid  or 
services  performed  under  a  contract  which  is  afterwards  avoided;  bnt  this  caae 
was  grounded  on  ITolmet  v.  Mogg,  8  Taunton  508,  which  Is  essentially  over- 
ruled by  Corpe  v.  Overton,  10  Bmgham  252.  In  the  latter  case  it  is  held,  that 
an  infant  having  avoided  a  contract  from  which  he  has  received  no  benefit, 
may  recover  back  the  money  which  he  lias  paid  imder  it;  and  in  Medlmry  v. 
Watrous,  the  case  of  McCoy  v.  Huffman  is  itself  expressly  overruled,  leaving 
the  New-Hampshire  and  Indiana  cases  without  any  support  finom  authority."  1 
Am.  Loading  Cases  115. 
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Vmj  Tenn, 
Crabs  and  Othen  v.  Micklb.  1^54. 


T. 
MiOXLS. 


A  party  auented  to  die  rabmiMioii  of  iBsaee  to  the  Jury  whicfa  were  piopedy 
triable  by  the  Court  The  eridence  giyen  on  the  trial  of  the  isnies  was 
bnm^t  to  the  attention  of  the  Conrt,  on  a  motion  by  said  party  for  a  new 
trial.    Edd,  that  there^ww  no  error. 

Objeciions  to  eridenoe  most  be  made  ape<sAcally  at  the  time*it  10  offered,  and 
not  generally,  at  the  dose,  to  all  the  evidence. 

The  gronndB  of  objection  to  eyidence  mnst  be  stated,  if  demanded  by  the  Ckrart 

ERROR  to  the  Kosciusko  Circuit  Court.  JWcfay, 

Atov  80 

Perkinsi  J. — Debt  by  Mickle  against  Crabs  and  his 
sureties  on  a  bond  executed  in  a  replevin  suit.  Judgment 
below  for  the  plaintiff  for  200  dollars. 

The  closing  paragraph  of  the  brief  of  the  counsel  for  the 
plaintiff  in  error  sums  up  the  objections  relied  upon  here, 
as  follows: 

^'1.  A  cause  of  action  had  not  accrued  when  this  suit 
was  commenced,  the  action  of  replevin  being  still  pending 
in  Court 

^2.  The  first  and  second  issues  should  have  been  tried 
by  the  Court,  [being,  in  effect,  it  is  claimed,  imU  del  record\* 

"3.  The  testimony  objected  to  should  have  been  rejected 
as  neither  relevant  to  the  issue,  nor  admissible  to  increase 
damages. 

"4.  The  damages  were  outrageously  excessive." 

1.  On  the  first  point,  the  evidence  does  not  seem  to 
sustain  the  objection. 

2.  The  first  and  second  issues  were  voluntarily  8ul»nil>> 
ted  to  the  jury,  and  the  proofs  upon  them  were  brought 
under  the  consideration  of  the  Court  on  a  motion  for  a 
new  trial;  and  we  see  no  reason  now  wby  the  party  should 
here  insist  upon  an  act  as  error  to  which  he  assented 
below. 

3.  As  to  the  admission  of  the  evidence  objected  to,  there 
are  existing  two  rules  touching  the  pdnt 

1.  Objections  to  evidence  must  be  specific,  made  to  paj^ 
ticular  items  of  evidence  when  offered,  and  not  general,  at 
the  dose,  to  all  the  evidence  that  may  have  been  offered. 
Vol-  V-— 10 
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ifay  Tenn,       2*  The  groTuid  of  the  objection  to  the  particnlar  item 
1854       mnst  be  stated  if  called  for. 


Spbnoxh         In  this  case  the  objection  was  general  to  all  the  evidence, 


V. 


lioROAK.     &t  its  close,  and,  hence,  was  not  to  be  noticed. 

4.  We  think  we  are  not  at  liberty  to  set  aside  the  judg- 
ment on  the  ground  of  excessive  damages. 

P^r  Curiam. — The  judgment  is  affirmed,  with  1  per 
cent,  damages  and  costs. 
X  JR.  Slack  and  W.  Marchj  for  the  plaintiffs. 
X  Morrison  and  &  Major ^  for  the  defendant 
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iL4fl_???|  Spencer  v.  Morgan. 

.  Where  a  bailee  oonrerta  the  thing  bailed  to  his  own  use,  he  becomes  liable  to 
an  action,  withont  any  prerionB  demand. 

When  a  claim  of  a  liqnidaled  natore  exists,  which  would  not  snppoit  an  adioB 
without  a  preyioos  demand,  it  is  a  proper  subject  of  set-off  without  a  de- 
mand. 

A  verdict  will  not  be  disturbed  by  the  Supreme  Court  unless  it  was  deaily 
unaulhoriied  by  tiie  eridence. 

Tuesday,  ERROR  to  the  Allen  Circnit  Conrt 

^         '  Davison,  J. — Assumpsit  by  Morgan  against  Spencer^ 

upon  a  store  account.  Plea,  the  general  issue,  with  notice 
of  set-o£  Each  party  filed  a  bill  of  particulars.  Verdict 
for  the  plaintiff  below  for  544  dollars.  Motion  for  a  new 
trial  overruled,  and  judgment  upon  the  verdict 

Moi^an,  by  his  bill  of  particulars,  claimed  1,255  dollars. 
A  part  of  the  items  set  out  in  the  bill,  amounting  to  627 
dollars,  was  specifically  proved*  To  prove  the  residue, 
several  witnesses  were  introduced,  who  testified  that  at  the 
date  of  the  first  item  charged  in  the  bill,  and  up  until  the 
date  of  the  last  item,  Morgan  kept  a  store  in  Fort^Wapne. 
Spencer  J  and  certain  members  of  his  family,  during  that 
period,  were  firequently  seen  at  said  store,  engaged  in  the 
purchase  of  goods ;  and  he  himself  was  one  of  Morgan*s 
regolar  enstomera.    The  bill  of  particulars  was  shown  to 
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be  a  true  copy  taken  from  Morgcunls  original  store  books,   May  Term, 
and  there  was  evidence  tending  to  prove  that  these  books      ^Q^* 
were  properly  kept.  Spjbhcbk 

Spencer^  by  his  bill  of  particulars,  claimed  1,389  dollars.  Moroa>'. 
To  sustain  the  issue  on  his  part,  he  gave  evidence  con- 
ducing  to  prove  certain  items  of  his  bill,  amounting  to  596 
dollars,  and  then  produced  a  certain  receipt  given  to  him 
by  Morgan.  It  bears  date  October  14th,  1832,  and  reads 
thus:  ^< Schedule  of  money  sent  by  Joseph  Morgan  to  the 
branch  bank  of  the  United  States  at  Cincimuxtiy  by  John 
Spencer:  126  twenty-dollar  notes,  2,520  dollars;  355  five* 
doQar  notes,  1,775  dollars;  223  ten-dollar  notes,  2,230  dol- 
lars; 246  ten-dollar  notes,  2,460  dollars;  sundry  notes,  1,370 
dollars.  Whole  amount  10,355  dollars.''  Upon  this  receipt 
there  was  the  following  indorsement:  '^Credit  by  depos- 
iting in  the  United  Slates  branch  bank  at  CincvnnaH  9,775 
dollars.''  The  difference  in  amount  between  the  receipt 
and  the  indorsement  of  credit,  viz.,  580  dollars,  was  claimed 
by  Spencer  as  a  proper  item  of  set-off  There  was  no  evi- 
dence tending  to  prove  that  the  amount  thus  charged  as  a 
set-off  was  demanded  of  Moi^an  before  the  institution  of 
this  suit. 

After  the  testimony  was  closed,  the  Court  chai^d  the 
jury  that — 

1.  If  they  were  satisfied  firom  all  the  facts  and  circum- 
stances in  evidence,  that  Moi^an^s  bill  of  particulars  was  a 
correct  statement  of  his  account,  for  the  payment  of  which 
Spencer  was  liable,  they  had  a  right  to  find  for  Morgan, 
though  he  may  have  failed  to  prove,  by  positive  proof, 
specifically,  each  item  of  his  account 

2.  Before  Spencer  can  derive  any  benefit  firom  the  re* 
oeipt  and  indorsement  thereon  given  in  evidence,  he  must 
have  proved  a  demand  on  Morgan  for  the  amount  claimed 
thereby. 

3.  In  Indiana,  the  plaintiff's  book  of  accounts,  in  which 
he  has  charged  the  items  for  which  he  sues,  is  not  admis- 
sible evidence  to  support  the  demand.  . 

4.  If  Morgan  received  money  firom  Spencer  which  he 
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Umj  Tem,   has  not  letamed,  or  applied  to  the  purposes  for  whidi  he 
^Q^      received  it,  the  jury  should  allow  such  item  to  Spencer. 
Snvosft         The  second  instniction  was  evidently  wrong.     When 
ifoBour.     Morgan  received  the  bank-notes  specified  in  the  receipt,  he 
became  a  bailee  for  the  special  purpose  therein  stipulated. 
It  may  be  that  he  was  a  gratuitous  bailee.    Still  he  was 
bound,  in  accordance  with  his  agreement,  to  deposit  the 
whole  of  the  money  in  bank.     Upon  the  assumption  that 
he  failed  to  deposit  580  dollars  of  the  amount  delivered  to 
him,  it  may  be  fairly  presumed  that  he  converted  that  sum 
to  his  own  use.     The  law  is,  that  whenever  a  bailee  con- 
verts the  thing  bailed  to  his  own  use,  he  becomes  liable  to 
an  action,  without  any  previous  demand.    Story  on  Bail- 
ments, s.  107. 

Another  view  of  the  question  under  consideration,  shows 
the  charge  to  be  erroneous.  Morgan^  by  the  present  suit, 
invited  Spencer  to  a  settlement  of  all  the  demands  existing 
between  them.  The  failure  of  Morgan  to  deposit  the  580 
doUars,  pursuant  to  his  contract,  evidently  made  him  Spen' 
cer^s  debtor  to  that  amount  The  demand  was  one  that 
could,  by  calculation,  be  readily  ascertained,  and  was 
therefore  a  legitimate  subject  of  set-off  under  the  statute. 
R.  S.  1843,  p.  708.  For  the  mere  purpose  of  set-off  in  this 
case,  we  can  not  perceive  any  good  reason  why  a  demand 
of  the  580  dollars  should  be  considered  requisite. 

The  other  charges  appear  to  be  unobjectionable. 

It  is  contended  that  the  evidence  does  not  support  the 
verdict,  and  that,  on  that  account,  the  judgment  should  be 
reversed.  As  to  a  portion  of  the  items  charged  in  Morga/tis 
bill,  the  proof  was  indeed  very  slight  Still  there  was 
some  evidence  conducing  to  prove  his  whole  demand. 
And  this  Court  will  not  distorb  a  verdict  unless  it  be 
dearly  unauthorized  by  the  testimony  given  in  the  cause. 

The  second  instruction  being  erroneous,  the  judgment 
in  this  case  must  be  reversed. 

Per  Curiam. — The  judgment  is  reversed  with  oosta 
Cause  remanded,  &c. 

D.  Wallace^  for  the  plaintifil 

R.  Brackenridge^  Jr.^  for  the  defendant 
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Edwabds  V*  HOUOH. 

A  decree  of  foredosnre  was  inTalid,  under  the  B.  8. 1843,  wUch  did  not  aUeg« 
whether  any  proceedings  had  been  bad  at  law  to  recorer  the  mortgage  debt 

A  bill  of  foreclosure  contained  no  allegation  whether  any  proceedings  had  been 
had  at  law  to  reooTer  the  mortgage  debt  On  a  demurrer  being  sustained 
to  the  Un,  the  complainant  amended  by  inserting  the  allegation.  Held,  that, 
under  the  R.  8. 1843,  the  adverse  party  was  entitled  to  a  continuance. 


May  Term, 
1854 

Edwabds 

▼. 

HOUOH. 


APPEAL  from  the  Whitlep  Ciieait  Court 

Davison,  J. — This  was  a  bill  in  chancery  61ed  in  Sep* 
tembefj  1851,  for  a  sale  of  mortgaged  premises. 

The  record  contains  a  bill  of  exceptions  which  shows 
that  at  the  March  term,  1852,  a  demurrer  was  sustained  to 
the  bill,  whereupon  the  complainant  amended  by  striking 
out  the  name  of  James  B.  Collins  in  that  part  of  the  bill 
which  alleged  the  non-payment  of  the  note  therein  de* 
scribed,  and  inserting  in  lieu  thereof  the  name  of  the  said 
James  B.  Edwards;  and  also  amended  by  alleging  ^that 
no  proceedings  whatever  have  been  instituted  in  any  Court 
of  law  to  recover  said  mortgage  debt,"  instead  of  ^<that  no 
proceedings  had  been  had  by  said  complainant,",  as  stated 
m  the  original  bill. 

The  complainant,  upon  the  amendments  being  made, 
moved  for  a  rule  against  the  defendant  to  answer,  &c.,  by 
the  next  morning;  but  the  defendant  insisted  on  a  con- 
tinuance to  the  next  term.  Thereupon  the  complainant 
offered  to  submit  to  such  continuance,  provided  the  de- 
fendant would  state  to  the  Court  that  he  had  a  defence  to 
the  demand  charged  in  the  bilL  This  he  declined  doing, 
and  the  Court  granted  the  rule,  &c.  On  the  next  morn- 
ing, the  defendant  having  failed  to  answer,  &c.,  the  Court 
rendered  a  final  decree  in  the  premises. 

The  latter  amendment  was,  no  doubt,  material  With* 
out  it  the  bill  would  have  been  defective  in  substance,  and 
no  valid  decree  could  have  been  rendered  in  the  suit. 
McMuUen  v.  Fumass,  1  Ind.  R.  160  (1).  We  think  th^ 
defendant  v^ras  entitled  to  a  continuance.  A  statute  in 
force  when  the  continuance  in  this  case  was  refused,  pro- 


Tweaday, 
May  90. 
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Kay  Term, 

1854. 
Pox 

T. 

Dbckkb. 


vided,  that  if  the  bill  be  amended  "during  the  tenn,  or 
within  thirty  days  previous  thereto,  the  defendant  may 
have  a  continuance  of  the  suit,  and  time  to  answer,"  &c, 
**  until  the  next  term."  R.  S.  1843,  c  46,  s.  23  (2).  The 
defendant's  refusal  to  state  that  he  had  a  defence,  &c.,  is 
not  any  reason  in  support  of  the  ruling  of  the  Court. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

J.  L.  Warden^  for  the  appellant. 

8,  Yandesy  for  the  appellee. 


(1 )  The  materiaUtj  of  the  amendment  grew  oat  of  the  following  provisioa 
in  the  B.  S.  1843,  referred  to  in  the  case  cited,  viz. : 

"Upon  filing  a  bill  for  the  foreclosure  or  satLsfactionof  a  mortgage,  the  com- 
plainant shall  state  therein  whether  any  and  what  proceedings  have  been  had 
at  law,  for  the  recoveiy  of  the  debt  secured  thereby,  or  any  part  thereof,  and 
whether  sudi  debt  or  any  part  thereof  has  been  collected."  B.  8. 1843,  p.  461. 
The  B.  8. 1852  do  not  contain  a  similar  provision.  But  tiiey  enact  that— 
''The  plaintiff  shall  not  proceed  to  foreclose  his  mortgage  while  he  is  prose- 
cuting any  other  action  for  the  same  debt  or  matter  whidi  is  secured  by  tiie 
mortgage,  or  while  he  is  seeking  to  obtain  execution  of  any  judgment  in  audi 
other  action ;  nor  shall  he  prosecute  any  other  action  for  the  same  matter,  while 
he  is  foreclosiog  his  mortgage,  or  prosecuting  a  judgment  of  foreclosure."  S 
B.  8.  1852,  p.  176. 

(2)  The  B.  8.  1852  enact,  that  no  cause  shall  be  delayed  by  reason  of  any 
amendment,  excepting  only  the  time  to  make  up  issues,  but  upon  good  caiise 
shown  by  the  affidavit  of  the  party  or  his  agent  asking  such  delay;  which  affi- 
davit shall  show  distinctly  in  what  respect  the  party  asking  the  delay  has  beoi 
prejudiced  in  his  preparation  for  trial  by  the  amendment.  And  that  when  the 
action  is  continued  for  such  cause,  the  party  asking  the  delay  shall  file  his 
pleadings  at  such  time  as  the  Court  may  direct.    2  B.  8. 1852,  p.  48. 


PoE  V.  Decker. 


^ay  90. 


Personal  property  incumbered  by  liens  to  an  amount  exceeding  its  value,  was 
sold  under  a  representation  of  the  seller  that  it  was  dear  of  incumbrances, 
and  a  judgment  was  obtained  for  the  purchase-money.  Edd,  that  the  collec- 
tion of  tiie  judgment  could  be  ei\joined  till  the  incumbrances  were  removed. 

ERROR  to  the  J^mtington  Circuit  Ck>urt 

Perkins,  J. — Bill  in  chancery  for  an  injunction  restrain- 
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ing  the  collection  of  a  judgment  at  law.     Injunction   Maj  Tenn, 
aUoweA  1854. 


The  facts  are,  that  one  Epps^  now  deceaised,  sold  to  one        Pox 


V. 


Shookman,  now  deceased,  the  one  undivided  half  of  a  canal  Daouuu 
boat,  representing  said  boat,  at  the  time,  as  clear  of  all 
incumbrance,  taking  Shookmaris  note  for  110  dollars,  the 
price  of  said  half  of  the  boat,  and  putting  him  into  posses- 
sion. Epps  has  sued  on  said  note  at  law,  and  obtained 
judgment.  It  turns  out  that  the  boat  was  incumbered  by 
liens  to  an  amount  beyond  its  value,  upon  some  of  which 
it  has  been  attached.  The  Court  below  enjoined  the  col- 
lection of  said  judgment  at  law  till  said  Hens  should  be 
removed.  The  suit  is  continued  between  the  administra- 
tors of  the  deceased  parties. 

BueU  V.  Tate^  7  Black£  55,  was  a  suit  upon  a  promis- 
sory note,  given  for  a  part  of  the  purchase-money  of  cer- 
tain real  estate.  An  incumbrance  upon  the  real  estate,  at 
the  time  of  the  giving  of  the  note,  was  pleaded  in  bar.  As 
there  had  been  no  eviction,  nor  payment  of  the  incum- 
brance, the  plea  was  held  bad,  and  the  judgment  for  the 
amount  of  the  note  affirmed;  but  the  Court  adds,  that 
^though  the  defendant  can  not  defend  this  action  by  sim- 
ply showing  the  existence  of  the  incumbrance,  yet  if  it 
exceed  in  amount  the  stipulated  price  of  the  land,  or  that 
part  of  it  still  due  from  the  defendant,  he  may  resort  to 
a  Court  of  Equity  for  relief,  and  procure  a:^  injunctioa 
against  the  collection  of  the  debt,  until  the  mortgagor  shall 
reduce  the  incumbrance  to  an  amount  not  exceeding  that 
of  the  punfhase-money  due.''  This  case  was  recognized 
in  Oldfield  V.  SteteMOfHy  1  Ind«  R.  153. 

It  is  implied  in  the  above  extract,  that  when  the  judg* 
ment-plaintiff  has  reduced  the  incumbrances  to  an  amount 
not  exceeding  the  judgment,  the  judgment-defendant  may 
pay  that  sum  on  the  incumbrances,  and  have  the  payment 
applied  in  satisfaction  of  the  judgment. 

We  see  no  diiSference  in  principle  between  Buell  v.  Tate^ 
9¥pra^  and  the  case  now  under  consideration,  and  we 
regard  tlie  rule  it  lays  down  equally  as  applicable  to  one  as 
the  other.    It  is  true,  one  of  the  cases  related  to  real  and 
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Mmy  Term,   the  other  to  personal  property;  but  the  law  authorized  liens 
^Q^*      upon  both  in  favor  of  persons  not  in  possession,  and  the 
Lbwis       same  equities  seem  to  us  to  exist  in  the  one  case  as  in  the 
J^OKBT.      other. 

Per  Ouriam. — The  decree  is  affirmed  with  costs. 
J.  R,  Slacks  for  the  plaintiff 
J,  R  Coffiroth^  for  the  defendant 


Lewis  and  Another  v.  Richet. 

The  amendment  of  a  hill  of  foredosnre,  hj  uuerting  the  avennent  required  bj 
the  R.  S.  1843  as  to  whether  any  and  what  proceedings  had  heen  had  at  law, 
entitled  the  defandant  to  a  oontinaanoe. 

A  bill  to  fozedose  a  mortgage  given  by  way  of  indemnity,  did  not  allege  that 
the  mortgagee  had  been  compelled  to  pay  any  money,  or  had  been  otherwiie 
damnified,    add,  that  the  bill  exhibited  no  ground  for  relief. 

Tuetda^,  APPEAL  from  the  Boone  Circuit  Court 

"^^'  Per  Curiam^ — Bill  to  foreclose  a  mortgage.    Demurrer 

to  the  bill  because  it  did  not  contain  an  averment  as  to 
whether  proceedings  had,  or  not,  been  had  at  law.  Amend- 
ment by  the  insertion  of  the  averment.  Motion  for  a  con- 
tinuance on  account  thereof  overruled,  and  decree  for  the 
complainant 

The  continuance  should  have  been  granted.  Edwards 
V.  Hough,  cmtey  p.  149. 

The  mortgage  was  one  of  indemnity,  and  -fie  bill  did 
not  aver  that  the  mortgagee  had  been  compelled  to  pay 
any  money,  or  had  been  in  any  way  damnified*  It  there- 
fore showed  no  ground  tot  relief  upon  the  mortgage. 

The  decree  is  reversed  with  costs.    Cause  remanded,  &c. 

L.  C.  Dougherty  J  for  the  appellants. 

JB.  and  L  Broum,  for  the  appellee. 
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May  Term, 
The  Michigan   Central  Railroad  Company  and  The      1854. 


NeW" Albany  and  Salem  Railroad  Company  v.  Long.        Btavs 


__V..__ 


APPEAL  from  the  Laporte  Cbcnit  Court  TuadoM 

Per  Ouriamu — This  was  a  bill  by  Long'  against  the  rail-     -May  So.' 
road  oompanies  above  named,  pocaying  a  temporary  and 
final  injunction  restraining  said  companies  from  construct* 
ing  their  road  through  his  homestead.     The  bill  alleged  a 
case  of  emergency  as  an  excuse  for  not  giving  notice. 

A  temporary  injunction  was  granted  by  the  circuit  judge. 
Appeal  from  the  grant.    There  is  no  brief  in  the  rec<»d. 

We  have  looked  through  the  bill,  and  think  it  made  a 
case  for  a  temporary  injunction.  Whether  it  would  be 
perpetuated  on  the  final  hearing,  it  is  not  necessary  now 
to  inquire.  The  only  question  at  present,  is,  did  the  bill 
make  a  case  for  a  temporary  injunction? 

The  decree  is  afiirmed  with  costs. 

A.  2^  Osbam^  for  the  appellants. 

J.  B,  NUes^  fat  the  appellee. 


Evans  v.  Ewino  and  Others. 

CERTIFIED  from  the  Knox  Circuit  Court  3ni«faf, 

Per  Ouriam^ — This  is  an  original  chancery  suit,  certified 
to  this  Court  from  the  Knox  Circuit  Court 

It  appears  that  many  years  ago,  John  Emng^  being 
largely  indebted  to  certain  persons  in  the  eastern  states, 
conveyed  real  estate  situated  in  Tincewne$y  in  this  state,  to 
imstees,  to  hold  as  security  for,  and  to  sell  to  realize  pay- 
ment  of  said  indebtedness.  This  is  a  bill  to  enforce  a  sale 
to  make  the  money.  E/wing  is  made  a  party,  and  defends, 
setting  up  payment,  &c.  He  has  been  in  the  occupancy 
of  the  property,  enjoyed  the  rents  and  profits,  paid  the 
taxes,  made  some  improvements,  &c. 
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Hay  Term,  Many  of  the  original  parties  concerned  are  dead.  The 
^°^*  accounts  have  not  been  kept,  the  matters  involved  are 
HuvT  complicated,  and  must,  to  some  extent,  remain,  perhaps 
GNjabd.      forever,  in  doubt. 

After  a  carefol  examination  of  the  pleadings  and  evi- 
dence, voluminous  as  they  are,  we  are  unable  to  do  any- 
thing more  satisfactory  to  our  own  minds  than  to  take  the 
impUed  admission  of  Efwing  in  September^  1839,  that  there 
was  then  unpaid  2,700  doUaxs;  which,  with  interest  for 
fourteen  years  and  eight  months,  amomits  to  5,076  dollais; 
for  which  a  decree  will  be  rendered,  and  that  the  property 
be  sold,  in  thirty  days,  to  make  said  sum,  the  money  to  be 
distributed  as  hereinafter  directed.  This  decree  may,  per- 
haps, do  injustice  to  the  creditors,  and  wy  decree  that  we 
might  make  in  the  confused  state  of  the  case,  possibly 
would  operate  hardly  upon  some  of  the  parties.  We  have 
done  the  best  we  are  able. 

The  case  has  been  pending  twenty-one  years  in  Court. 
It  has  become  of  age,  and  it  is  with  great  satisfaction  that 
we  relinquish  our  authority,  over  it,  and  resign  it  to  its 
freedom. 

A  decree  was  rendered  in  accordance  with  the  foregoing 
opinion. 

&  Judah,  J.  Law  J  and  A.  T.  Ellisj  for  the  complainant. 

O.  H.  Smithy  for  the  defendsmts. 


Hunt  v.  Guabp. 


Wedneadag,      ERROR  to  the  Deorbom  Ciieoit  Court 
^^^'  Davison,  i^^Ovard  sued  HumJt  in  assumpsit  before  a 

justice  of  tiie  peace.     The  following  account  and  agree- 
ment were  filed,  as  the  cause  of  action: 

^Je$9e  Sunt  to  Dtmd  Owurdy  Dr.  To  dividend  on  20 
shares  of  bank  stock  of  the  Lawrenceburg'h  branch  of  the 
state  bank  of  Indiana^  transfiarred  to  HvaU  on  the  2d  of 


OP  THE  STATE  OF  INDIANA. 


155 


October,  1841, $27  60 

^Inteiest  thereon  from  the  Ist  of  November ,  1841,  12  60 


$40  10 
"We,  the  undersigned,  agree  to  take  stock  in  the  Law* 
renceburgh  bank,  now  owned  by  David  Onard,  provided 
10,000  dollars  are  taken,  to  the  amount  set  opposite  our 
names;  the  same  to  be  taken  at  50  dollars  per  share;  the 
purchaser  reoeiving  the  dividend  from  the  day  of  sale;  the 
payment  to  be  made  by  assuming  Guard^s  debt  in  the 
bank  on  accommodation  paper  to  the  amount  of  the  stock 
taken.  [Signed]  A.  P.  Hubbs,  20  shares,  $1,000.  Jesse 
Hunt,  20  shares,  $1,000.  J.  S.  Ferris,  20  shares,  $1,000. 
K  K.  BbbbSj  20  shares,  $1,000.  John  CaUahan,  Lewis, 
Comers,  John  Wymond,  D.  &  Major.^^  The  justice  gave 
judgment  for  Guard.    Hunt  appealed. 

In  the  Circuit  Ck>urt,  Hunt,  by  leave,  &c.,  filed  two  pleas: 
1.  Non  assumpsit.  2.  Non  assumpsit  within  six  years. 
Replication  in  denial  of  the  second  plea.  The  Qpurt  tried 
the  issues,  and  found  for  the  plaintiff  below.  Motion  for 
a  new  trial  overruled,  and  judgment  on  the  finding  of  the 
Court. 

The  facts  of  this  case,  as  they  appear  by  the  evidence, 
are  these:  Guard  being  largely  indebted  to  the  branch 
bank  at  Lawrenceburgh,  the  directors  of  that  branch  passed 
a  resolution,  wherein  they  proposed  to  take  certain  stock 
held  by  him  in  the  bank,  in  trust,  to  sell  and  apply  the  pro* 
ceeds  thereof  to  the  discharge  of  his  indebtment.  The 
agreement  above  recited  was  gotten  up  by  the  bank,  in 
order  to  ascertain  what  amount  of  his  stock  could  be  dis- 
posed o£  After  this  Hunt  bought  twenty  shares  of  Guard? s 
stock.  The  time  of  the  purchase  is  not  shown;  but  the 
shares  were  on  the  2d  of  October,  1841,  transferred  to  him 
on  the  books  of  the  bank.  The  evidence  tends  to  show 
that  by  the  terms  of  HunPs  purchase,  he  was  to  receive 
dividends  only  from  the  day  the  stock  was  transferred.  On 
the  31st  of  October,  1841,  a  dividend  of  34  dollars  and  50 
cents  was  declared  on  said  stock,  the  whole  of  which  was 
on  that  day  paid  to  Hunt,  though  five-sixths  of  it  had 


Ma  J  Term, 

1854. 
Hunt 

T. 

GrxBDi 
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May  Term,  accraed  prior  to  the  date  of  the  transfer  on  the  books.  At 
^•0^*  the  time  he  received  the  34  dollars  and  60  cents,  it  -was 
HuHT  suggested  to  him,  that  that  part  of  the  dividends  which  had 
GuABD.  accrued  before  the  2d  of  October^  1841,  belonged  to  Guard; 
to  which  he  replied  that  he  had  an  account  against  CtuardL 
The  amount  which  accrued  prior  to  the  last-named  date, 
was  27  dollars  and  60  cents.  That  sum,  with  interest,  con- 
stitutes the  demand  in  suit 

The  dividends  sued  for  were  drawn  by  Himt  on  the  31st 
of  October^  1841.  The  present  suit  was  commenced  on 
the  20th  of  Jtmey  1849.  It  follows  that  OvartPs  claim  was 
barred  by  the  statute  of  limitations,  unless  that  conclusion 
is  avoided  by  the  agreement  61ed  as  part  of  the  cause  of 
action.  It  will  not  serve  that  purpose.  To  say  that  the 
agreement  should  avoid  the  statute  in  this  case,  would  be 
equivalent  to  saying  that  it  was  the  foundation  of  the 
custion.  This  can  not  be,  because  it  contains  no  contract 
between  the  parties.  And,  moreover,  the  instrument  itself 
shows  that  it  never  became  a  contract.  The  engagements 
to  take  stock  do  not  appear  to  be  over  4,000  dollars,  when 
the  agreement,  in  effect,  provides  that  the  subscribers  were 
not  to  be  bound  unless  10,000  dollars  of  stock  was  taken. 
Therefore,  upon  it  no  suit  can  be  maintained. 

No  doubt  Htmi  received  OuarcPs  money,  and  could  have 
been  held  liable  upon  an  implied  promise  to  refund  it,  had 
a  remedy  been  pursued  within  the  time  limited  by  the 
statute.  But  that  limit  had  passed  when  this  suit  was 
brought.  '  The  judgment  must  be  reversed. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

E.  DumofU  and  W.  &  Holmany  for  the  plaintiff. 

D.  &  Major  and  il.  Brower^  for  the  defendant. 
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May  Term, 

Strattohan  V.  Inge.  1864. 


Stbacohan 

T. 


Under  the  act  of  1847  authorizing  writs  of  ne  exeat,  a  jnstioe  had  no  aathority  Ikob. 
to  issne  the  writ  until  the  complainant  had  filed  a  bond,  with  secority  to  the 
acceptance  of  the  justice,  for  the  payment  of  costs,  and  the  damages  to 
which  the  defendant  might  be  entitled  in  case  the  issning  of  the  writ  had 
been  procnred  without  cause. 

The  jurisdiction  of  a  justice  of  the  peace  (as  of  inferior  tribunals  generally) 
must  i^pear  by  the  record,  there  being  no  presumption  of  such  jurisdiction. 


APPEAL  from  the  Putnam  Circuit  Court  K**!ff**^' 

MayZi. 

Davison,  J. — On  the  6th  of  October^  1848,  Samuel  Inge 
filed  his  affidavit  before  a  justice  of  the  peace,  and  there- 
upon sued  out  a  vmt  of  ne  exeat  against  Stratighan,  The 
affidavit  charges  that  Stranghan  was  indebted  to  the  com- 
plainant 63  dollars,  by  note  due  the  25th  of  December^  1848, 
and  that  he  had  good  reason  to  believe,  and  did  verily  be- 
lieve, that  Straughan  was  about  to  remove  from  this  state, 
taking  with  him  property  subject  to  execution,  or  monies  or 
effects  with  which  the  debt  should  be,  in  whole  or  in  part, 
satisfied  or  secured,  with  intent  to  defraud  the  complain- 
ant No  bond  appears  to  have  been  filed  before  the  justice 
prior  to  the  issuing  of  the  writ 

Straughan  was  arrested,  and  after  the  return  of  the  writ, 
"moved  to  be  released.**  The  justice  overruled  the  mo- 
tion, proceeded  to  try  the  cause,  and  gave  judgment  for 
hge.    Straughan  appealed. 

In  the  Circuit  Court  he  moved  to  quash  the  writ  This 
motion  was  overruled.  The  Court  tried  the  cause,  found 
for  higBj  and  ordered  Straughan  to  give  bond,  &c. 

In  these  proceedings  there  is  a  fatal  defect  It  is  not 
shown  by  the  record  that  a  bond  was  filed  before  the  writ 
iflsaed.  By  an  act  in  force  when  this  suit  was  commenced, 
it  was  provided  that,  "  No  writ  of  ne  exeat  shall  be  issued" 
by  a  justice  of  the  peace,  ^  until  the  complainant  applying 
for  such  writ  shall  have  filed  his  bond,  with  security  to  the 
acceptance  of  the  justice,  for  the  payment  of  the  costs  that 
may  aocme  on  such  writ,  and  the  damages  the  defendant 
ii^y  be  entitled  to  in  case  the  plaintiff  may  have  procured 
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Spbncbk 

T. 

Graham. 


May  Twin,   the  issuing  of  said  writ  without  cause.'*     Acts  of  1847,  pb 
^^^'       82,  sec.  11.     The  statute  is  imperative.     Until  a  bond  vras 
filed,  the  justice  had  no  authority  to  issue  the  writ 

No  presumption  is  made  in  favor  of  an  inferior  tribunaL 
Jurisdiction  must  appear  upon  the  face  of  its^  proceedings. 
19  Johns.  R.  39.— 1  Blackf.  85.-5  Blackf.  273. 
The  judgment  must  be  reversed. 

Per  Curiam. — The    judgment  is  reversed  with  costs. 
Cause  remanded,  &c 
J.  M.  Hcmna^  for  the  appellant 
W.  A.  McKenziCy  for  the  appellee. 


Spencer  r.  Graham. 


A  section  of  the  act  of  1853  concerning  highways,  proTided  that  aaj  person 
wishing  to  enclose  land  throngfa  which  any  state  or  oonnty  highway  no, 
might  petition  the  board  of  commissioners  to  tnm  the  highway  npon  his  owb 
land,  at  his  own  expense.  Another  section  provided  that  any  state  or  ooonty 
highway  might  be  changed  by  snch  board,  on  the  petition  of  twelTe  fiee- 
holders  of  the  township  in  which  the  part  of  the  highway  proposed  to  be 
changed  was  situate.  A  petition  was  ^ed,  the  language  of  which  showed 
that  it  was  founded  on  the  latter  section,  but  it  was  materially  defectire  in 
being  signed  by  but  one  person.  Objection  haTing  been  made  to  the  peti- 
tion, the  petitioner  applied  for  leave  so  to  amend  the  petition  as  to  bring  it 
within  the  provisions  of  the  former  section.  The  practice  act  of  ISftS  was 
not  then  in  force.    Hdd,  that  the  amendment  was  not  allowable. 

The  practice  act  of  1852  did  not  come  into  force  until  the  6tb  of  May,  1853. 


Wednesdcnf, 
MayZl. 


APPEAL  from  the  Porter  Circuit  Court 

Davison,  J. —  Spencer j  at  the  August  term,  1852,  ap- 
peared before  the  board  of  commissioners  of  Porter  county, 
and  filed  this  petition: 

"  To  the  board  of  commissioners  of  the  county  of  Porter. 
The  petition  of  the  undersigned  citizens  of  township  34 
north,  of  range  5  west  in  said  county,  showeth,  that  they  are 
laboring  under  great  inconvenience  for  want  of  a  change 
in  a  certain  road"  [describing  the  road]  ^and  would  re- 
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quest  said  load  to  be  changed  as  follows,  vi2.:  commen-  ^^7  Term, 
cing  at  the  north  qnarter-post  of  sec  32,  t  4,  n.  of  r.  5      *^^' 
west;  thence  south  80  rods;  thence  west  so  as  to  intersect     Sfehcbk 
the  state  road  leading  from  Valparaiso  to  Lafayette.    Such     qbaham. 
change  will  ran  over  or  through  the  lands  owned  by  Ber^. 
N.  Spencer.    And  your  petitioners,  &;c.  [Signed]  Benj.  N. 
SpencerP 

Upon  the  petition  thus  presented,  the  commissioners,  at 
said  term,  appointed  three  viewers  to  mark  and  lay  out  the 
change,  and  directed  them  to  report  at  the  next  term  of  the 
board.  The  viewers  reported  in  favor  of  the  change  prayed 
for;  whereupon  the  commissioners  ordered  said  report  to 
be  recorded,  the  change  confirmed,  and  the  road  to  be  ac- 
cordingly opened*  * 

From  these  proceedings  one  Robert  W.  Graham  appeal- 
ed to  the  Circuit  Court  At  the  April  term  of  said  Court, 
1853,  (being  the  5th  day  of  April  in  that  year),  Qraham 
moved  to  dismiss  the  case.  Pending  this  motion,  Spencer 
moved  for  leave  to  amend  the  petition,  by  inserting  therein, 
after  the  name  of  Benjamin  N.  Spencer^  these  words :  "  And 
your  petitioner,  Benjamin  N.  Spencer^  desires  to  occupy,  as 
a  part  of  his  close  and  farm,  that  part  of  his  lands  across 
which  said  road  was  so  originally  located."  And  also  '^by 
striking  out  the  letter  's'  where  it  occurs  at  the  end  of 
the  word  petitioners."  The  Court  refused  to  permit  the 
amendments,  sustained  Ctraham^s  motion,  and  dismissed 
the  suit. 

Relative  to  the  mode  of  changing  public  highways,  there 
were  in  force  at  the  time  this  proceeding  was  dismissed, 
two  statutory  provisions: 

1.  ^  Any  person  wishing  to  enclose  land  through  which 
any  state  or  county  highway  may  run,  may  petition  the 
board  for  permission  to  turn  such  highway  on  his  own 
land  at  his  own  expense. 

.  2.  ^  Any  state  or  county  highway  may  be  changed  by  the 
board  of  county  commissioners,  on  the  petition  of  twelve 
fieeholders  of  the  township  in  which  the  part  of  such  high- 
way proposed  to  be  changed  shall  lie*"  Acts  of  1849,  pp. 
105, 106, 
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Maj  Temi,       The  form  and  language  of  tiie  petition  show  tiiat  it 

^^^      was  filed  under  the  latter  provision.    It  is,  however,  mate- 

Haskisoh    rially  defective,  because  it  has  not  the  requisite  number  of 

Bryant,      signatures.    But  the  object  of  Spencer^s  amendment  was 

to  bring  the  petition  within  the  former  provision,  to  make 

it  apply  to  his  own  private  interest     We  know  of  no  rule 

of  practice  that  would  authorize  a  Court  to  permit  an 

amendment  that  would  thus  vary  the  onginal  purpose  of 

a  suit 

The  appellant  refers  to  sections  99  and  101  of  the  R.  & 
1852,  voL  2,  p.  48.     These  enactments  were  not  in  foice 
until  the  6th  of  May^  1853,  subsequent  to  the  time  this 
suit  was  dismissed    Jone$  v.  Cavinsj  4  Ind.  R.  305.  What 
would  have  been  the  influence  of  the  sections  just  referred 
to,  upon  the  decision  of  this  cause,  is  not  a  question  aris- 
ing in  the  record,  and,  therefore,  not  an  important  inquiry. 
We  think  the  Circuit  Court  ruled  correctly. 
Per  Curiam. — The  judgment  is  affinned  with  costs. 
X  B.  NileSj  for  the  appellant 


Harrison  v.  Bryant. 


Debt  by  A,  agminst  B.  and  C,  on  a  note.  Plea,  that  the  note  was  made  bj  B., 
as  principal,  and  C.  as  surety;  that  prior  to  and  at  the  time  of  making  the 
note,  A.  and  B.  were  partners  in  the  drug  business  in  the  town  of  V.,  and  In 
consideration  that  B,  would  pay  A.  a  certain  sum,  and  the  defendants  would 
execute  said  note  and  another  for  a  like  sum,  A,  agreed  to  transiSBr  to  B, 
his  interest  in  the  business  and  to  retire  from  and  not  engage  in  the  business 
in  V,  for  one  year;  that  accordingly  B.  paid  the  sum  agreed  upon,  and  exe- 
cuted the  notes,  wilh  C,  as  surety;  that  A,  ^d  not  comply  with  his  agree- 
ment, but  for  a  long  period  withheld  and  concealed  from  B.  a  part  of  the 
drugs,  during  which  time  he  was  prevented  from  selling  and  making  profits 
out  of  them ;  nor  did  A.  retire  from  business,  but,  in  fraud  of  the  agreement, 
resumed  said  business  in  V.,  &c.,  to  the  great  damage,  &c.  Special  demnrrer 
to  tiie  plea.  Bdd,  that  the  plea  was  objectionahle  for  not  alleging  any  spe- 
cific amount  of  damage  sustained  by  B. 

Where  the  general  issue  and  a  special  plea  have  been  filed,  and  the  matter  spe- 
cially pleaded  was  admissible  under  the  general  issue,  the  judgment  will  not 
be  rerersed  ihough  a  demurrer  to  tiie  special  plea  has  been  eironeoiisly  sut- 
tained. 
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ERROR  to  the  Porter  Circuit  Conrt  May  Teim, 

Davison,  X — Bryant  sued  Harrison  and  Campbell^  in      ^^^' 
debt,  upon  a  note  for  the  payment  of  150  dollars*    Pleas,    Hasbison 
1.  The  general  issue.    2.  Failure  of  consideration.     The     bbyamt. 
hcts  set  up  in  the  second  plea  are  these:  Wedneada 

Harrison  was  the  principal  in  the  note,  and  Campbell  May  si. 
his  security.  Sometime  previous  and  up  until  the  execu- 
tion of  the  note,  Harrison  and  Bryant  were  partners  in  the 
drag  business  in  the  town  of  Valparaiso;  alid  in  conside- 
ration that  Harrison  would  pay  Bryant  a  certain  amount 
of  money,  and  the  defendants  would  execute  the  note 
declared  on,  and  another  for  a  like  sum,  Bryant  agreed 
that  he  would  transfer  to  Harrison  all  his  interest  in  said 
business;  would  retire  from  the  drug  business  and  not  en- 
gage in  the  sale  of  drugs  in  said  town  for  the  term  of  one 
year.  Pursuant  to*  this  agreement,  Harrison  paid  Bryant 
the  amount  agreed  on;  with  Campbell  as  his  surety,  Har- 
rison executed  the  note  in  suit,  and  also  another  for  150 
dollars.  Bryant  failed  to  comply  with  his  agreement  For 
a  long  space  of  time,  he  withheld  and  concealed  from 
Barrison  a  portion  of  the  drugs,  during  which  he  was  pre- 
vented from  selling  and  making  profits  out  of  them.  Nor 
did  Bryant  retire  from  business,  but  in  fraud  of  the  agree- 
ment, resumed  business  in  said  town,  &c,  to  the  great 
damage  of  Harrison^  &c. 

To  this  plea  there  was  a  special  demurrer  sustained. 
,The  Court  tried  the  issue  upon  the  first  plea,  and  found 
for  the  plaintiff  Motion  for  a  new  trial  overruled,  and 
judgment  on  the  finding  of  the  Court 

The  second  plea  is  objectionaMe,  because  it  is  not  shown 
that  Harrison^  on  account  of  Bryants  violation  of  the  con- 
tract, sustained  any  specific  amount  of  damage.  Therefore 
the  demurrer  was  cmrectly  sustained. 

fiat  had  the  ruling  of  the  Court  been  erroneous,  such 
error,  in  this  case,  would  have  been  insufficient  to  reverse 
the  judgment  The  general  issue  was  in,  and  under  it  the 
matter  set  out  in  the  plea  would  be  admissiUe.  8  Black£ 
41,427^1  Ind.  R.  822.-3  id.  286. 

Vol,  V^ll 
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Uux'Tmn,       Per  Chtriams — The  jadgment  is  affinned,  with  5  per 

^^*^*      cent,  damages  and  costs. 
liicHTSK-        X  A.  Lisian  and  X  &  Barvey^  for  the  plainti£b. 

T.  J.  B.  NUeSj  for  the  defendant 

Tbb  Stats. 


LiCHTENSTEIN  9.    ThE    StaTB. 

The  act  of  1859  creatiiig  tiie  Ck>iiit  of  Common  Fleas,  did  not  diTeet  liie  Cfr- 
cnit  Conrt  of  jniudicdon  of  caaes  for  retailing  apiritoou  liqnon  widiovt 


Tlie  criminal  act  of  1848  (wUcb  gare  to  the  Circuit  Conzt  jorisdictkm  of  ana- 

demeanon)  oontinaed  in  force  vntQ  Miy  6, 1853. 
There  can  be  no  repeal  of  statotes  bj  impUcadon  in  donbtfnl  caaee. 

Wednnday,        APPEAL  from  the  Coss  Circuit  Conrt 
^ajr8i.  Perkins,  J. — Indictment  in  the  Cass  Circnit  Conrt  for 

retailing  without  license.    Conviction  and  fine  in  that 
Court,  April,  1853. 

It  is  contended  that  the  Circuit  Court  had  no  jurisdic- 
tion. The  argument  is  this.  Retailing  is  a  misdemeanor. 
At  the  time  of  the  trial  of  this  cause  below,  the  Common 
Pleas  Court  had  exdusiye  jurisdiction  of  this  class  of 
offences,  as  is  inferable  from  the  said  Common  Pleas  act 
and  the  act  for  the  election  of  prosecuting  attorneys. 

We  think  the  argument  unsound.  We  think  tiie  juris- 
diction of  the  Circuit  Court  was  concurrent  with  that  of 
the  Common  Pleas. 

The  criminal  act  in  the  code  of  1843  continued  in  force 
till  the  6th  of  Ma»,  1853.  That  act  gave  Circuit  Courts 
jurisdiction  of  misdemeanors.  The  Common  Pleas  act  also 
gave  the  Court  created  by  it  jurisdiction  of  misdemean- 
ors, but  did  not  purport  to  give  exclusive  jurisdiction;  and 
where  one  tribunal  has  jurisdiction  of  an  offence,  a  law 
simply  giving  another  tribunal  jurisdiction  of  the  same 
offence,  does  not  necessarily  make  the  jurisdiction  of  the 
latter  tribunal  exclusive,  and  we  think  did  not  in  this  in- 
stance. The  irule  of  construction  does  not  permit  repeab 
by  implication  in  doubtful  cases. 
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Per  Curiam. — The  judgmient  is  affirmed  with  oosts. 

D.  D.  PtaU  and  S.  C.  Taber^  for  the  appellant 

jR.  A.  BOeyy  N.  B.  ToMhrmidL  J.  Cobum,  for  the  state. 
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Maj  Term, 
1854. 

WiLSOK 
T. 

Daub. 


Wilson  i;.  Dale. 


Bin  to  siilgect  tiie  equitable  estate  of  one  of  two  debtors  to  lalenpona  jnstioe's 
jndgmeiit  The  UU  alleged  that  an  execntioii  bad  been  iuued  on  the  jndg- 
ment,  and  retomed  nufia  bona,  bat  contained  no  ayerment  tiiat  the  defendant, 
er  his  oo-defendant^in  the  jndcfment,  bad  no  real  eetate  snlgect  to  ezecntion. 
BeU,  Oat  tbe  bill  showed  no  gnnmd  for  relief. 

The  pioTisionj  on  p.  456,  B.  8. 1843,  aatfaorizing  tiie  sale,  upon  a  decree  in 
ehaaoerj,  of  an  eqnitable  interest  in  real  estate,  after  an  execution  at  law  has 
pioired  imaTaiUng,  relate  to  executions  from  the  (^rcnit  Courts. 


ERROR  to  the  Delaware  Circuit  Court 

P^  Curiam, — Dak  filed  his  bill  in  chancery  in  the  Del- 
aware  Circuit  Court,  setting  forth  that  in  1846  he  obtained 
a  judgment  before  a  justice  of  the  peace  of  Wayne  county, 
for  a  fraction  over  20  dollars,  against  Jeremiah  A»  Wilson 
and  one  Bkamar  W.  Buff;  that  he  procured  an  execution 
to  be  issued  on  said  judgment,  which  was  returned  ^^  nulla 
bonaf  that  since  that  time  said  Wilson  had  become  a  citi- 
zen of  Delaware  county,  and  had  obtained  therein  of  one 
Thompson  an  equitable  interest  in  certain  real  estate  par^ 
ticolarly  described.  Wilson  and  Thompson  are  made  de- 
fendants. Huff\%noi.  A  decree  was  prayed  and  granted 
for  the  sale  <rf  said  equitable  interest 

Neither  the  decree  nor  the  bill  in  this  case  can  be  sus- 
tained. There  is  nothing  showing  a  necessity  of  resorting 
to  chancery  for  the  collection  of  the  debt  in  question.  A 
letom  of  nuUa  bona  upon  an  execution  issued  by  a  justice 
of  the  peace,  ii^  no  evidence  that  the  defendant  has  not 
real  estate  subject  to  execution,  and  the  bill  does  not  allege 
that  he  has  not  Besides,  the  judgment  of  the  justice 
was  against  twa    But  one  of  those  defendants  is  made 


JUlaff  91. 


164  CASES  IN  THE  SUPEEME  COUET 

Hay  Term,  a  defendant  to  this  bill,  and  tbero  is  no  allegation  that  tiie 
^^^      other  has  not  real  estate. 


T^u^s^oF     "^^^  «ecti<His  of  tile  R.  S.  1843,  on  page  456,  authorizing 
THs  Wabash  the  sale  of  an  equitable  interest  in  real  estate,  on  a  decree 

^j^j^*   in  chancery,  after  an  unavailing  execution  at  law,  relate  to 

^  '^'         an  execution  from  the  Circuit  Court 

GOKXLT.  ' 

The  decree  is  reversed  with  costs.   Cause  remanded,  &c 

W.  Marchy  for  the  plaintiff. 

T.  J.  Sample  and  D.  Kilgore^  for  the  defendant. 


The  State  Bank  v.  Vanbltke. 

Weimtia^,       ERROR  to  the  Lawrence  Circuit  Court 
^    '  Per  Curiam^ — Assumpsit  for  dividends.    Plea,  the  gene- 

.  ral  issue.    Verdict  for  tlie  plaintiff,  and  judgment,  over  a 
motion  for  a  new  trial,  on  the  verdict 

The  only  real  question  presented  to  this  Court  is  upon 
the  weight  of  the  evidence.  It  is  somewhat  conflicting, 
and  was  for  the  jury.  We  cannot  say  the  Court  below 
eired  in  refusing  to  disturb  their  verdict 

The  judgment  is  affirmed,  with  5  per  cent  damages  and 
costs. 

Cr.  O.  Dtmn,  for  the  plaintifE 

IL  EL  Rousseau  and  X  &  WattSj  for  the  defendant 


The  Board  of  Trustees  op  the  Wabash  and  Erie 
Canal  t;.  Cokbly. 

The  plaintiffs,  who  were  employed  to  oonstmct  a  aection  of  the  Wabaak  OMud 
Erie  Canal,  agreed  with  tiie  tnutees  tiiat  die  oerttfieate  of  the  inapector 
flhoald  be  oonehwlTe  as  to  tfie  amount  of  work  done.  EM,  that  tfaa  oactifl- 
eate  wai  to  be  oondouTe  nnlees  foondod  npon  ftand  or  mistake. 

j^5J*v>       ERROR  to  the  V^o  Circuit  Court 

Per  Curiam^ — Assumpsit  upon  the  common  counts  tor 
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SOUTHBSK 
PLAn-BOAl> 

CoxPAwr 

T. 
HXXQN. 


work  and  labor*    Fleas,  the  general  israe  and  payment.  V>T  'J^wxi, 
Trial  by  jnry,  and  verdict  for  the  plaintiiC     Motion  for  a      ^^^^ 
new  trial  oveiroled,  and  judgment  upon  the  verdiet. 

The  evidence  and  instructions  are  upon  the  record. 

The  work  sued  for  was  the  construction  of  a  section  of 
the  Wabiuh  and  Erie  QmaL  The  C!ourt  instructed  the 
jury  that  ^ihe  parties  having  agreed  to  niake  the  certificate 
of  the  inspector  conclusive  between  them  in  respect  to  the 
amount  of  work  done,  if  tiie  said  inspector  gave  his  certifi- 
cate of  the  said  amount,  and  the  plaintiff  acted  upon  it  as 
a  final  estimate,  said  certificate  is  conclusive  upon  the  par- 
ties; and  if  the  defendants  have  paid  the  amount  found 
dne  upon  such  final  estimate^  you  should  find  for  the  de* 
fendants,  unless  you  find  that  said  certificate  was  predi- 
cated upon  either  firaud  or  mistake  in  the  inspector." 

The  latter  clause  of  tibis  instruction  is  objected  to  by  the 
phdntifil 

We  think  the  instruction  right.  But  if  wrong,  the  evi- 
dence shows  the  judgment  was  right;  and  it  is  affirmed, 
with  10  per  cent,  damages  and  costs.  * 

&  B.  Oookins  and  W.  D.  Chriswoldj  for  the  plaintiflb. 

J.  P.  Usher ^  for  the  defendant 


HP 
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The  Southebn  Plank-Boad  Ck>MPANT  t^.  Hixon  and 

Others. 

&1I  enor  to  graat  s  tsmponry  faQonction  -wiien  there  is  no  pnyer  therefor  in 
the  bin. 

Wlieie  an  ugimctioxi  wiU  affbct  the  rights  of  persona  who  have  no  oppor- 
tiiiiitx  to  ^  heard  in  opposition  to  it,  the  plaintiff,  if  he  has  not  personal 
Imowledge  of  the  facfs,  most  annex  the  affidayit  of  a  person  who  has  such 
knowledge. 

Beplerin  wiU  He  to  reeorer  the  reeord-book  of  a  oorporatioa  which  lias  been 
wnmgfnllx  detidned. 

The  articles  of  association  of  a  company  organised  under  the  general  plank- 
road  law,  prorlded  that  any  director  might  be  remored  and  the  Tscancy 
filM,  at  aaj  meeting  called  ibr  the  purpose  hy  any  number  of  memhen 
▼hose  sharss  constituted  a  "mi^oritj"  of  the  whole  amount  of  stock  snb- 
xnbed.  Eddf  that  a  meeting  called  hj  those  representing  less  than  a 
"n^oiity''  of  the  stock,  waa  yoid. 
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May  Tern,    A  party  can  not  obtain  a  discliaige  from  a  stock-aabsoiption  on  Aa  ground  of 
1854.  fraad,  where  he  was  himself  a  party  to  the  frand. 

A  member  of  a  coiporation  can  not  be  ejected  witfaont  being  afibrded  aa 

Pla»S^d      opportunity  to  be  heard. 

COMPAHT 

HixoH.  APPEAL  from  the  Laporte  Circuit  Court 

WBdneada         PERKINS,  J- — ^Bill  In  chanccry  to  obtain  an  injunction. 
May  81.    '    A  temporary  injunction  was  granted  in  vacation,  without 
notice  to  the  defendants,  but  was  dissolved  at  the  next 
term  of  the  Circuit  Court     Appeal  to  this  Court 

The  bill  states  that  certain  persons  organized  themselves 
under  the  general  plank-road  law  into  a  corporate  body,  in 
Jfay,  1850,  by  articles  providing,  among  other  things,  ^that 
it  was  the  object  and  purpose  of  said  association  to  con- 
struct a  plank  road  of  such  dimensions,  structure  and  de* 
scription  as  should  be  by  said  association  thereafter  deter- 
mined upon,  commencing  at  Michigan  Oity^  in  the  coonly 
of  Laporte^  and  running  south  to  Clybwn^s;  thence  to  the 
town  of  Valparaiso^  Porter  county,  or  to  some  point  in 
that  direction;  the  route  to  be  determined  by  a  majority 
of  th^  votes  of  the  association;  and  from  time  to  time  to 
make  and  construct  such  branch  <Hr  branches  thereto  as  the 
said  association  might  deem  to  their  interest  That  it 
was  also  provided  by  said  articles,  that  the  capital  stock  of 
said  company  should  be  the  sum  of  10,000  dollars,  and 
that  the  stock  might  be  increased  from  time  to  time  to 
such  sum  or  sums  as  should  b^  necessary  and  sufficient  to 
complete  said  road  and  all  such  branches  thereto  as  might 
from  time  to  time  be  determined  upon.  That  the  affiiirs 
of  the  company  should  be  conducted  by  a  board  of  five 
directors  who  should  be  stockholders,  and  that  any  mem- 
ber of  said  board  might  be  removed  from  office  and  the 
vacancy  filled,  at  any  meeting  duly  called  for  tiiat  purpose 
by  any  number  of  stockholders  whose  shares  should  consti- 
tute a  majority  of  the  whole  amount  of  stock  subscribed.'* 

The  bill  then  proceeds  to  set  forth  the  progress  made  by 
the  company,  and  gives  the  history  of  a  heated  controversy 
among  the  stockholders,  in  regard  to  building  a  branch  of  the 
road  to  a  certain  place  called  SqwUham^  and  the  final  happy 
settlement  of  said  controversy  at  a  meeting  of  the  stock- 
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holdersy  resulting  (as  was  supposed)  in  entire  harmony  and  ^f*y  1'«nu, 
a  concnnenoe  of  opinion  tiiat  said  Squatham  branch  should  ^^^* 
be  built  The  biU  tiien  showetii  "that  shortly  thereafter,  Soutotbii 
said  EBbson  and  certain  others  of  his  confederates  again  Compant 
presented  themselves  before  said  board,  and  represented  to  hixox. 
them  that  an  additional  amount  of  stock  could  be  taken  at 
and  about  said  CHybwnCt  comers,  towards  building  the 
road  from  Beat^s  to  Clybum^s.  That  said  Sixany  if  per- 
mitted to  take  the  record-book  of  said  company  for  that 
porpose,  could  and  would  procure  such  subscriptions,  and 
would  himself  enter  into  a  contract  with  said  board,  on 
fiiir  and  reasonable  terms,  for  building  said  road  from 
Bea^s  to  ClybunCs^  and  would  rely  solely  upon  stock  sub- 
scribed and  to  be  subscribed  at  and  around  Opbwm?8  for  his 
pay.  That  said  board  relied  upon  the  assurances  and  pro- 
mises of  said  ESxon  and  his  confederates,  and,  at  their  in- 
stance, adopted  an  order  to  the  effect  that  said  ERxan  be 
authorized  to  take  the  book  of  said  company  and  obtain 
additional  subscriptions  to  the  capital  stock  of  said  com- 
pany to  the  amount  of  4,000  dollars.  That  said  ESxon^  as 
said  company  is  informed  and  believes,  proceeded  to  pro- 
cure nominal  subscriptions  to  the  stodc  of  said  company 
fiom  persons  whose  names  are  unknown  to  your  orator  or 
to  the  officers  of  the  company.  That  on  or  about  the  21st 
day  of  jHfay,"  Hbxm  was  ordered  to  return  the  subseription 
book,  but  had  not  done  it.  That  the  object  of  said  Hixor^ 
as  now  avowed,  in  obtaining  said  stock,  was  to  enable 
himself  and  friends  to  get  the  control  of  said  company, 
and  arrest  the  building  of  said  SqucUham  branch.  That 
after  this  purpose  is  accomplished,  said  Hixon  and  his  con- 
federates intend  to  release  the  new  stockholders  from  their 
subscriptions.  ^  That  on  the  21st  day  of  May  instant,  said 
confederates  caused  a  paper  purporting  to  be  a  notice,  not 
rigned,  and  having  no  names  affixed  thereto,  to  the  stock- 
holders, of  a  meeting  of  said  stockholders,  to  be  held  at  the 
office  of  the  ^company  on  Friday^  the  23d  day  of  May  in- 
stant, for  the  puQ>oee  of  removing  from  office"  the  present 
directors,  and  having  others  elected  in  their  stead,  to  be 
deUvered  to  certain  of  the  stockholders  of  said  company. 


J 


168  CASES  IN  THE  8UPEEMB  COURT 

Maj  Tem,       The  prayer  of  the  bill  Ib,  that  the  defendants  may  be  en- 
^Q^*      joined  from  attempting  to  remove  the  existing  directory, 
€U>irTRBBv    and  from  opposing  them  in  their  conrse,  and  for  general 
CoMPAXT    relief. 

Hxzoir  '^^^  verification  of  the  Inll  is  by  Ezekiel  Folsomj  the  pre* 

sident  of  the  company,  who  swears,  "that  the  above  bill  is 
trae  in  sabstance  and  matter  of  fact,  so  far  as  the  things 
are  therein  stated  and  set  forth  positively;  and  so  far  as 
therein  stated  as  npon  information  and  belief,  he  believes 
them  to  be  true," 

This  verification  was  not  sufficient  to  entitle  the  party 
to  an  injunction  upon  a  good  bilL  The  rule  is  that  where 
an  injunction  will  affect  the  rights  of  persons  who  have  no 
opportunity  to  be  heard  in  opposition  to  it,  the  plaintiff 
must,  in  addition  to  his  own  affidavit,  where  he  has  not 
personal  knowledge  of  the  facts,  aimex  the  affidavit  of  a 
person  who  has  such  knowledge*  Walker  v.  Devereauxj  4 
Pa^  C*  B.  510.— fan*  of  Orleans  v.  Skhmerj  9  id.  305. 

The  injunction  in  this  case  was  also  erroneously  granted, 
because  there  was  no  prayer  for  a  temporary  injunction  in 
the  bill.     Walker  v.  Deverea/ux,  4  Paige  C.  R.  229. 

The  Court  below  did  right,  therefore,  in  dissolving  the 
injunction  for  the  defects  in  the  bill  and  verification  above 
specified. 

Nor  4o  we  discover  that  the  biU  makes  a  case  calling 
for  any  interposition  by  a  Court  of  Equity;  and  we  have 
not  been  favored  with  a  brief  by  the  plaintiff's  counsel, 
presenting  the  ground  relied  upon  by  them. 

The  record-book  may  be  recovered,  in  an  action  of  re* 
plevin,  from  Hixon^  if  wrcrngfuUy  detained. 

The  meeting  so  fearfully  apprehended,  for  the  removal 
of  the  directory,  not  being  called  pursuant  to  the  articles 
of  association,  upon  a  notice  signed  by  those  representing 
a  majority  of  the  stock,  could  accomplish  nothing,  and  the 
existing  directory  would  not  be  bound  to  open  the  office 
and  hold  a  poll  for  an  election  at  such  meeting. 

The  question  whether  a  branch  road  ij^cdl  be  made  to 
Squatham  or  not,  is,  by  the  very  terms  of  the  articles  of  as- 
sociation, for  a  majority  of  the  stockholders,  and  not  for 
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a  Court  of  Chanceiy,  to  decide;  and  so  is  the  question  Maj  Tem, 
whether  the  present  directory  shall  be  retained  in  o£Sce  or      ^^^* 
not.    And  we  do  not  see  how  a  Court  of  Chancery  can  pf**"*^^ 
compel  stockholders  not  to  change  their  minds  on  these    coufaxt 
questions.     The  stockholders  on  one  day  may  think  it  best     hi^ok. 
to  act  one  way  in  the  premises,  and  the  next  day  may 
bring  to  light  disdosnres  amply  justifying  a  change  of 
opinion;  and  where  no  contract  exists,  binding  to  a  par- 
ticnlar  course  for  a  consideration,  or  other  legal  obstacle 
interferes,  the  right  to  change  one's  opinion  can  not  be 
restrained  by  a  Court  of  Chancery. 

As  to  the  order  of  the  board  for  additional  stock,  and  as 
to  the  stock  subscribed  under  it,  perhaps  if  they  were  ob- 
tained for  a  firaudulent  purpose,  the  board  should  rescind 
the  order  and  refuse  to  recognize  the  additional  stock. 
Should  they,  however,  receive  said  stock,  the  subscribers 
wouki  be  bound,  as  they  could  not  be  permitted  to  set  up 
any  fraud  to  which  they  were  a  party,  as  a  ground  for 
their  own  discharge.  And  should  a  new  board,  as  feared, 
attempt  to  release  them,  perhaps  an  injunction  might  then 
lie.  But  should  they  release  them,  no  injimction  being  in- 
terposed, then,  by  the  articles  of  association,  the  remaining 
stockholders  might  call  a  meeting  and  eject  the  directory 
elected  by  the  votes  of  said  released  stockholders,  and  thijis 
resome  the  control  of  the  company,  obtaining,  by  this 
course,  all  that  is  asked  from  the  Court 

At  all  events,  under  the  statements  in  this  bill,  a  Court 
could  not  interfere.  It  is  alleged  that  persons  are  taking 
stock,  under  an  order  of  the  board,  to  obtain  power  to 
control  and  change  the  action  of  the  company;  but  it  is 
admitted  that  the  persons,  at  least,  many  of  them,  are  un- 
known to  the  plaintiff  and  they  are  not,  of  course,  made 
defendants  to  the  bilL  Now,  surely,  those  persons  can  not 
be  ejected  from  the  corporation  without  being  heard,  tf 
they  have  subscribed  their  stock  in  good  faith,  they  axe 
entitled  to  the  rights  such  subscription  gives  them,  and  it 
should  be  after  a  full  and  fair  hearing  that  they  should  be 
deprived  of  those  rights. 
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Umj  Teim, 
1854, 

IXDIAMA  MU- 
TUAL   FlBB 

IirainLurGB 

COXPANT 

▼. 
ComrxB. 


Per  OurianL — ^The  decree  is  affirmed  witb  costs. 
J.  B.  Niks  and  A.  L.  Osbom^  fw  the  appellants* 
X  JL  Jemeganj  for  the  appellees. 


The  Indiana  Mutual  Fibe  Insurance  Company  v. 
Conner. 


Wedne§daif, 
Jfcy81. 


Suit  bj  the  Indiana  Mutual  Fire  Inaurantx  Compamf  against  C,  upon  his  prB> 
nuam  note.  C,  on  the  29di  of  March,  1843,  eflfocted  an  insurance  with  tfae 
plamtiffs  on  certain  property  in  India$utpoU$,  receiving  a  policy  and  giring 
the  note  saed  on— the  policy  and  the  note  being  the  oonsideratioii  for  each 
other.  The  dedaration,  after  setting  ovt  the  snbstanoe  of  the  note  and 
policy,  ayerred  that  certain  assessments  had  been  regnlaily  made  against  tiie 
defendant,  according  to  the  terms  of  the  contract,  which  he  had  fiuled  and  re- 
liised  to  pay,  &c  Flea,  that  on  the  10th  of  July,  1843,  C.  sold  and  oon- 
▼eyed  the  property  insured  to  W.;  Oat  on  the  12th  of  Jii^,  1843,  he  paid  all 
insurance  and  assessments  which  had  accrued  np  to  the  latter  date,  of  which 
the  plaiDtifF  had  notice,  &c.,  and  that  thereby  and  thereafter  tiie  oonsidem- 
tion  of  the  note  had  ftiled.  The  charter  of  the  company  prorides  that  when 
A  house  or  other  building  shall  be  aUenated  by  sale,  ftc,  the  policy  shall  be 
void,  9Dd  he  surrendered  to  the  direetora  of  tUoimipanif  to  Ue^^  aadupom 
swJi  narender  the  assured  shall  be  entitied  to  his  deposit  (premium)  note, 
upon  the  payment  of  his  proportion  of  all  losses  and  expenses  that  hace  as 
curred  prior  to  suA  ewrrender,  Hdd,  notwithstanding  this  proTision,  that  the 
plea  was  a  sufficient  answer  to  tiie  action. 

Courts  will  look  at  the  substance  of  contracts  of  insurance,  just  as  at  oontzucts 
between  individuals,  and  will  not  permit  corporations,  under  the  pretext  of 
cunningly  devised  stipulations,  which  tend  to  render  nugatoiy  the  ostensible 
object  of  the  contract,  to  evade  any  just  responsibility  incurved,  or  assert  any 
ri^t  not  fiUrty  coming  within  tlie  purview  and  dear  intent  of  the  contracting 
parties. 

ERROR  to  the  HdmiUon  Circuit  Court 

Stuart,  J.^ — The  insurance  company  sued  Conner  on  his 
premium  note.  The  defendant  filed  the  general  issue  and 
four  special  pleas.  Demurrer  to  the  special  pleas  over- 
ruled, and  judgment  for  the  defendant  The  insurance 
company  brings  tiie  case  to  this  Court 

It  appears  that  on  the  29th  of  Marchy  1843,  Conner 
effected  an  insurance  with  the  plaintiff  upon  certain  pro- 
perty in  LidianapoliSj  for  3,000  dollars,  receiving  a  policy 
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y. 

CubmMk. 


and  giving  the  note  now  sued  upon,  for  180  dollars;  the  ^^7  '^^^» 
policy  and  the  note  being  the  consideration,  each  for  the      iS64. 
other,  and  thus  one  contract    The  declaration  sets  out  the  Ihdiaka  Mf- 
snbstance  of  the  note  and  the  policy,  and  then  av^rs  that   Ikbubaitck 
certain  assessments  had  been  regularly  made  against  the     (^<>^^^^ 
defendant,  according  to  the  terms  of  the  contract,  which  he 
had  fJEdled  and  refused  to  pay.  Sec 

The  substance  of  the  pleas  is  briefly  this.  That  on  the 
10th  of  Jiifyj  1843,  Conner  sold  and  conveyed  the  property 
inscned  to  one  West;  that  on  the  13th  of  the  same  month 
and  year,  he  paid  all  insurance  and  assessments  which  had 
aoemed  up  to  the  latter  date,  of  all  which  the  plaintiff  had 
notioe,  &c.,  and  that  thereby  and  thereafter  the  considera* 
tion  of  the  premium  note  had  failed,  &c 

The  pleas  are  drawn  without  much  artistic  skill,  nor  are 
they  as  full  as  the  &cts  would  seem  to  suggest  But  yet, 
perhaps,  they  are  set  forth  with  sufficient  certainty  for  mat- 
ters of  defence. 

It  appears  that  section  15  of  the  insurance  company's 
charter  requires  the  policy  to  be  surrendered  (1).  That 
inch  surrender  was  necessary  to  discharge  the  assured  from 
fniore  assessments,  is  suggested  in  8  Black!  50,  and  di* 
rectty  decided  in  2  Ind.  645.  The  pleas  do  not  allege  the 
ninender  of  the  policy  at  any  time  prior  to  the  commence* 
ment  of  suit 

Tested  by  these  authorities,  tiie  pleas,  it  is  contended, 
are  bad,  and  the  demurrer  should  have  been  sustained. 

But  the  case  of  McOuUoch  v.  The  Indiana  MutiuU  Fire 
hntrance  Company^  8  Black£  50,  does  not  sustain  the  doc- 
trine claimed  by  the  plaintifE  That  was  a  bill  in  chancery 
to  enforce  payment  of  the  premium  note,  as  a  charge  on 
the  insured  premises,  in  the  hands  of  the  vendee  of  the 
party  assured.  The  Court  held,  that  a  policy  of  insurance 
pven  by  the  Indiana  MuhuU  Fire  Insurance  Company  was 
rendered  void,  and  the  lien  of  the  company  on  the  insured 
premises  lost,  by  a  sale  or  mortgage.  In  the  conclusion  an 
intimation  is  given  that  the  assured  was  still  personally 
liable  on  the  premium  note,  until  the  policy  was  surren- 
dered.   But  that  point  was  not  before  the  Court,  and  can 
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y  Mmj  Teim,  be  regarded  only  as  a  raggestion  to  the  company  in  wbai 

^^^'      direction  their  remedy  lay  if  they  had  any. 

ivDiAHA  Mir     The  other  case,  7Ae  iuUana  MtdwU  Fire  iuuramce 

IvBtnuHoa    Company  ▼.  Coqtdllardj  2  Ind  645,  is  placed  entirely  on  the 

CoMPAjTT    anthorily  of  that  incidental  remark  in  8  Black£  50.    No 

Comnuu     additional  authority  or  reason  is  given  for  the  condnsioiL 

Thus  relieved  from  the  authority  of  both  these  cases,  on 
the  question  of  surrendering  the  policy,  we  feel  at  liberty 
to  examine  it  on  its  merits. 

In  8  Blackf.,  svproj  and  on  the  point  really  before  the 
Court,  it  was  held  that  a  sale  or  mortgage  rendered  the 
policy  void  So  that  after  the  sale  to  Westy  on  the  10th 
of  JWy,  1843,  the  risk  of  the  insurance  company  ceased. 

The  consideration  of  the  premium  note  was  a  contin* 
uing  one,  namely,  that  the  destruction  of  the  property  de- 
scribed in  the  policy  should  be  at  the  risk  of  the  company. 
When  that  risk  of  the  company  ceased,  the  consideration 
of  the  note,  pro  taniOj  failed  from  that  instant  Had  the 
property  insured  been  destroyed  by  fire  on  the  13th  of 
Jkfyj  1843,  neither  Conner  nor  his  vendee  could  have  re- 
covered anything  from  the  company.  The  policy  was  ren- 
dered void  by  the  sale  on  the  10th.  8  Blackf.,  supra.  Had 
Conner  sued  on  the  policy,  the  insurer  would  not  have  been 
slow  to  urge  an  objection  so  fetal  to  his  recovery.  As 
between  individuals,  the  justice  of  the  defence  setting  up 
a  failure  of  consideration,  would  be  dear.  But  it  is  said 
the  charter  holds  the  assured  liable  on  the  premium  note 
till  the  policy  is  surrendered.  That  in  such  charters,  and 
also  in  the  policies  themselves,  there  are  a  great  many  pro- 
visoes and  exceptions,  calculated  to  impose  on  the  public 
confidence,  is  very  true.  These  minuti4B  often  seem  pur^ 
posely  multiplied  to  such  extent  as  to  throw  the  risk  chiefly 
on  the  party  assured.  But  the  Courts  will  look  at  the  sub- 
stance of  these  contracts,  just  as  they  would  at  contracts 
between  individuals;  and  not  permit  corporations,  under 
the  pretext  of  cunningly  devised  stipulations,  which  tend 
to  render  nugatory  the  ostensible  object  of  the  contract,  to 
evade  any  just  responsibility  incuned,  or  assert  any  right 
not  fairly  coming  within  the  purview  and  dear  int^t  of 
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the  contracting  parties.     I%e  Kentucky  Mutuid  Insurance  ^v  '^^™, 
Ccmpany  v.  Jevks^  a/fUej  p.  96.  ^854 

In  the  case  at  bar,  Conner  files  four  special  pleas,  which  Iitdiana  Mv- 
are  all  in  substance  the  same,  viz.,  that  he  sold  and  con-  Inbubahcb 
veyed  the  insured  property  on  the  10th  of  My,  1848,  and    Compaht 
that  on  the  12th  of  Jufyj  1843,  he  giave  notice  of  the  sale  to     Coxnxr. 
the  insurance  company,  and  paid  all  assessments  up  to 
that  date. 

It  might  have  saved  Conner  the  expense  and  trouble  of 
this  suit,  had  he  at  the  same  time  delivered  the  policy. 
But  yet  we  think  the  pleas  in  substance  a  good  bar  to  the 
action.  What  he  did  was  in  effect  a  surrender.  The  actual 
delivery  of  the  policy  was  wholly  immateriaL  After  the 
10th  of  July  J  1843,  the  rights  of  the  insurance  company 
ooold  in  no  manner  be  affected,  whether  the  policy  was 
sanendared  or  retained.  In  the  hands  of  Cofmer^  or  any 
other  person,  it  was  no  better  than  so  much  waste  paper. 

The  consideration  of  the  premium  note,  up  to  the  date 
of  the  sale,  was  good;  and  so  far  Conner  had  discharged 
it  Upon  the  residue  of  the  note,  the  risk,  which  was  the 
continuing  consideration,  ceased,  and  Connet^s  liability  on 
the  contract  ceased  with  it 

We  are  therefore  of  opinion  that  the  ruling  of  the  Cir- 
coit  Court  was  correct 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

R.  L.  Walpole  and  W.  Garver^  for  the  plaintiib. 

&  Yandes^  for  the  defendant 


(1)  ThapraTisioniatfa0cfaart«ri«fei«dto,i«asfbUowB: 
"When  any  hoiue  or  other  building  eball  bo  alienated  bj  sale  or  otherwise, 
the  policy  thereupon  shall  be  yoid,  and  be  snrrendered  to  the  directors  of  said 
company,  to  be  cancelled;  and  npon  anch  snnender,  the  assured  shall  be  entl- 
(fed  to  ieoaif«  his,  her,  or  their  deposite  note,  iqK>n  the  payment  of  his,  her,  or 
tiKv  prapcMtioB  of  all  losses  and  expenses  that  hare  occurred  prior  to  snch 
nnender:  Provided,  however,  That  the  grantee  or  alienee,  haying  the  policy 
•Kigned  to  him,  may  hayo  the  same  ratified  and  confirmed  to  him,  her  or  them, 
for  hii,  her,  or  their  own  proper  ose  and  benefit,  upon  application  to  the  direo> 
ta«,  and  with  thehr  consent,  within  thirty  days  next  after  snch  alienation,  on 
l^vbig  proper  seeuiity,  to  the  satisfactioii  of  the  said  directors,  for  snch  portion 
of  the  deposite  or  premiam  note,  as  shall  remain  unpaid,  and  by  such  ratifica- 
tion and  oonfirmotion,  the  party  causing  the  same  shall  be  entftM  to  aQ  the 
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M*/  Teem,    rigbts  and  privikeefl,  and  rabject  to  all  the  liabilities  to  wliich  tlie  oifg^ 
1854.        piutj  insured  was  entitled  and  snl^ected  under  this  act."    Local  Laws,  18S7, 
-TTT. p.  124. 

Ck>IIBH. 


McMasters  V*  Cohen* 


Where  the  declaration  contains  sereral  counts,  the  Court  can  not  compel  Ae 
defendant  to  elect  to  which  count  he  will  apply  the  evidence. 

Trespass  for  an  assaxilt  and  battery.  On  the  trial  the  Court  allowed  the  de- 
fendant to  prore  that^  understanding  that  the  plaintiff  had  threatened  him 
with  personal  yiolenoe,  he  wrote  a  letter  to  the  plaintiff;  telling  him  he  in^ 
tended  to  cany  arms  in  self-defence.  The  defendant  had  before  proTod  tfiat 
the  letter  itself  had  been  destroyed.  The  Court  instructed  the  jury  that  the 
contents  of  the  letter  had  been  admitted  solely  to  show  tiiat  Ihe  deibidaat 
had  fcnrewamedihe  plaintiff  that  he  should  ann  himself,  &c  £W,  that,  Ana 
qualified,  the  eridence  was  not  improper. 

WfAM»das,        ERROR  to  the  Wayne  Circuit  Court 

Alav  81 

Stuabt,  J« — Trespass  by  McMasters  against  Cohen  for 
an  assault  and  battery.  Two  counts.  Pleas,  the  general 
issue,  son  assauUy  and  leave  and  license,  to  the  first  count 
Sunilar  pleas  to  the  second  count  Replication  to  the  one 
class  of  pleas,  that  the  battery  was  excessive;  to  the  other, 
denying  the  license.  The  cause  was  submitted  to  a  jury. 
Verdict  and  judgment  for  Cohen, 

There  are  two  bills  of  exception  taken  by  McMast/ers: 
one  to  the  admission  of  certain  evidence;  the  other  to  the 
instructions  of  the  Court 

The  question  on  the  evidence  arises  thus.  Cohen^  un- 
derstanding that  McMasters  had  threatened  him  with  per- 
SQual  violence,  wrote  him  a  letter  telling  him  he  intended 
to  carry  arms  in  self-defence.  This  was  some  time  before 
the  rencounter  occurred  Cohen  proved  the  destruction  of 
the  letter,  and  was  then  permitted  to  give  oral  evidence  of 
its  contents.  At  the  same  time,  the  Court  instructed  the 
jury  that  the  contents  of  the  letter  were  admitted  solely  for 
the  purpose  of  showing  that  the  defendant  had  forewarned 
the  plaintiff  that  he  (the  defendant)  should  arm  himself  in 
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self-defence.    Thus  qualified,  we  do  not  think  the  evidence  Maj  Tenn, 
improper.     The  letter  in  itself  was  a  timely  caution  to  the      ^Q^* 
plaintiff  to  beware  how  he  committed  a  breach  of  the  McMabtbm 
peace.    It  may  well  be  doubted  whether  it  was  conoeiyed      Com. 
in  Buch  terms  as  to  accomplish  that  object    It  was  no 
doubt  intended  to  warn  the  opposite  party  to  beware;  but 
its  tendency  was  to  inflame  and  exasperate.    Such  as  it 
was,  there  was  no  impropriety  in  submitting  it  to  the  jury, 
under  the  qualifying  instructi<ms  of  the  Court 

The  second  question  relates  to  the  instructions  given  to 
the  jury. 

As  the  evidence  is  not  set  out,  we  can  not  say  the  in- 
stmctions  are  wrong.  Their  general  tenor,  as  to  the  law 
of  the  case^  seems  fair;  a  state  of  facts  might  be  supposed 
to  exist  in  v^hich  they  would  be  pertinent  and  correct 

But  there  is  one  novel  feature  in  the  case,  which  ought 
not,  we  think,  to  be  passed  over  or  sanctioned. 

It  appears  that  the  Court  required  of  the  plaintiff  below 
to  elect  on  which  count  he  would  apply  the  evidence  given 
in  the  cause,  but  the  plaintiff  refused  to  make  such  elec- 
tion. The  Court  thereupon  permitted  the  defendant  to 
elect  to  which  count  the  evidence  should  be  applied.  The 
defendant  elected  to  apply  it  to  the  first  count  and  the  is- 
sues formed  thereon.  The  jury  was  thereupon  directed  to 
af^y  the  evidence  accordingly.  To  this  ruling  of  the 
Coort,  in  the  application  of  the  evidence,  the  plaintiff 
below  excepted;  and  we  think  very  justiy.  As  a  ques- 
tion of  practice,  we  have  been  unable  to  find  any  authority 
for  it  On  principle,  it  is  open  to  the  obvious  objection 
that  it  does  away  with  the  utility  of  two  or  more  counts. 
As  a  matter  of  caution,  the  pleader  states  his  case  in  differ- 
ent ways,  in  several  counts,  so-^aaio-meet  the  contingen- 
des  of  the  evidence.  When  the  case  is  dosed,  it  is  for  the 
jury  to  say  whether  the  evidence  fits  any  of  the  counts, 
and,  if  so,  which  one.  The  plaintiff  may  non  pros,  or  aban- 
don one  or  more  counts  if  he  chooses.  But  he  can  not  be 
compelled  to  do  so.  The  Court  can  not,  in  this  state, 
nonsnit  the  plaintiff  against  his  wishes.  Nor  is  it  in  the 
power  of  the  Court  to  permit  the  defendant  to  drive  the 
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M*7  Tvm,  plaintiff  to  a  stand  on  this  or  that  connt    U  tiie  Gonrt 
^^^*      oonld  nonsuit,  or,  which  is  the  same  thing,  drive  the  plain- 
Clabk      tiff  to  elect  between  counts,  the  power  wonld  be  liable  to 
WujouDOB.  abase.    Snch  a  daim,  it  is  believed,  has  never  been  exer- 
cised in  this  state. 

Per  Curiam^ — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &;c. 

C  a  Test,  for  the  plaintiff 

J.  &  Newman^  for  the  defendant. 


Clark  v.  Wildbiikhs. 


The  right  of  reooopment  cia  onlytxirt  when  tfie  detodant,  inrtetd  of  nooq^ 

ing,  oonld  bring  his  crofls  action. 
Where  the  refasal  of  instrnctioiifl  which  have  been  refused,  or  the  giTing  of 

instmdioTis  which  haTe  been  giren,  would  be  right,  under  an^r  topposaUe 

state  of  fiKts,  it  will  be  presmned  on  error  (when  ^  evidencd  is  not  aet  oat 

in  the  record)  tiiat  snch  a  state  of  fbcts  existed. 
In  assumpsit,  in  the  Circuit  Court,  where  the  plaintiff,  no  setoff  hsring  been 

pleaded,  recoTered  less  than  50  dollars,  the  defendant,  bj  the  B.  S.  1843, 

was  enttded  to  costs. 

TWajf,        ERROE  to  the  Franklin  Circuit  Court 

Stuabt,  Jd — Assumpsit  for  work  and  labor,  materials, 
&C.,  and  a  special  count  on  a  parol  lease  for  five  years. 
Plea,  the  general  issue.  Verdict  and  judgment  for  the 
plaintifil  Clark,  for  30  dollars.  Judgment  in  fotvor  of  TPit 
dridge  for  costs. 

Clark  brings  the  case  to  this  Court 

The  bill  of  exceptions  partially  discloses  the  £acts.  It 
runs  thus: 

^  Clark  introduced  evidence  tending  to  prove  that  the 
plaintiff  and  defendant  had  agreed  together  by  parol,  that 
the  plaintiff  should  have  a  lease  on  a  tract  of  land  of  the 
defendant,  for  five  years;  in  consideration  of  which  the 
{daintiff  should  pay  one^alf  of  the  grain  raised  on  the  pre- 
mises  as  rent,  cultivate  the  land  properly,  and  build  a  house 
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thereon.    That  onder  the  contract  the  pkdntiff  entered,   Hay  Tem, 
bnilt  the  house,  and  rendered  the  annual  rent  for  a  period      ^^^* 
of  three  years."  Culuc 

The  hill  of  exceptions  proceeds  farther  to  say  that  the  Wiu>b»ox. 
defendant  introduced  evidence  tending  to  prove  the  con- 
trary (meaning,  we  presume,  that  the  term  was  originally 
for  three,  instead  of  five  years);  that  defendant  had  given 
Clark  written  notice  to  quit  at  the  end  of  three  years;  that 
Clark  did  give  up  possession  with  a  protest  and  notice 
tiiat  he  would  look  to  WUdridge  for  his  labor,  expenses 
and  materials,  in  building  the  house,  &c 

The  record  does  not  purport  to  contain  aU  the  evidence. 

In  the  first  count  of  the  declaration,  which  sets  out  the 
contract  specially,  the  value  of  the  house  is  laid  under  a 
videlicet  at  200  dollars.  But  the  succinct  statement  of  the 
evidence  is  silent  on  that  point. 

Qark  compkuns  of  the  instructions  which  tiie  Court 
refiued  to  give,  as  well  as  those  giveiL  Considering  that 
the  value  of  the  house  appears  to  be  the  only  matter  in 
controversy,  the  following  is  the  most  mat^riaL  The  Court 
iiustmcted  the  jury  that  the  defendant  WUdridge  was  enti- 
tled to  recoup  the  use  and  occupation  of  the  house  for  three 
years,  against  its  value. 

Whether  this  instruction  was  erroneous  or  not,  must 
depend  upon  the  evidence. 

Recoupment  is  admitted,  among  other  reasons,  to  avoid 
dicuity  of  action.  McAUster  v.  Reab^  4  Wend.  483.  But 
tile  light  to  recoup  can  only  exist  where  the  defendant, 
instead  of  recouping,  could  bring  his  cross  action.  AUain 
V.  Whitney,  1  Hill  484. 

It  is  very  dear  from  Claries  evidence  that  WUdridge  had 
no  right  of  action  in  any  form  against  Clark  for  use  and 
occupation;  for  that  was  part  of  the  possession  enjoyed 
for  which  Clark  had  paid  rent.  And  it  is  equally  clear 
that  if  the  lease  was  only  for  three  years,  as  Wildridge^s 
evidence  tended  to  prove,  the  instruction  was  harmless. 
For,  according  to  the  terms  of  such  contract,  Clark?8  time 
had  expired;  and  he  had  no  further  interest  in  either  the 
land  or  the  house;  and  consequentiy  no  right  of  action. 
Vol.  v.— 12 
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Mfty  Term,  Now,  without  the  eTidenoe,  we  can  not  say  whether  ihe 
^Q^  instraction  ifl  erroneoiu,  hannless,  or  coxrect  We  oould 
Thalmak  easily  imagine  a  state  of  facts  to  which  the  instmctioo 
Basbovb.  would  be  applicable,  as  the  law  of  the  case.  But  in  the 
conflicting  tendencies  of  the  evidence  submitted  to  the 
jury,  ClarVs  tending  to  prove  one  thing,  WUdridge^s  tend- 
ing to  prove  the  contrary,  we  can  not  tell  which  tendency 
preponderated.  There  is  no  safety  in  this  Court  hazarding 
a  conjecture  what  the  evidence  might  have  been.  And^  for 
the  parties,  there  is  no  way  to  test  the  instmctions  eiHier 
refused  or  given  in  a  great  majority  of  cases,  but  to  put 
all  the  evidence  upon  the  reconL 

Otherwise  if  tiie  refusal  of  instructions,  and  on  the  same 
principle  if  the  instructions  given,  would  be  right  under 
any  supposable  state  of  facts,  we  must  presume  those 
&cts  existed    Kinsey  v.  Grimes^  7  Blackf.  290. 

The  recovery  being  less  than  50  dollars,  and  without  set* 
off  pleaded,  the  judgment  for  costs  is  correct.  Edmonds  v. 
Po^Ariiw,  8  Blackf.  196. 

Per  Curiam. — The  judgment  is  affirmed  vrith  costs. 

G.  HoUandy  for  the  plaintifil 

J.  RymaUy  for  the  defendant. 


Thalman  and  Another  v.  Barbour  and  Others. 

An  agieement  of  tiie  holder  of  a  promissoiy  note  not  to  sne  on  the  note  for  t 
limited  time,  is  no  her  to  a  suit  hronght  before  snch  time  has.  elapsed. 

Where  the  general  issne  and  a  special  plea  have  been  filed,  and  the  defence  set 
up  in  the  special  plea  is  admissihle  in  evidence  under  tlie  general  isaae,  tiM 
judgment  will  not  be  rerened  because  a  demurrer  to  the  special  plea  wai 
enroneonsly  sustained. 

The  statute  of  1843  requiring  non-resident  plaintifrs  to  gire  securitj  for  costs, 
was  not  intended  to  apply  when  either  of  the  phiintiffii  was  a  resident  of  die 


Tkunday,        EEEOR  to  thc  Mcurion  Ciieoit  Court 
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Davison,  J. — Barbowr^  Shaw  and  Buell  sued  Tkabium 
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and  Evans  in  afisnmpsit  upon  a  note  for  the  payment  of  ^^j  i'^™* 
2,000  dollars.    The  general  issue  and  four  special  pleas      ^^^* 
were  pleaded.     The  second,  third  and  fourth  led  to  bsues    Thaucav 
of  tacL     To  the  fifth  a  demurrer  was  sustained.    The    Baiuioub 
cause  was  submitted  to  the  Court  for  trial  upon  the  issues 
of  fieLct    The  Court  found  for  the  plaintifi&y  and  judgment 
was  given  on  the  finding  of  the  Court 

The  fifth  plea  alleges  that  after  the  execution  of  the 
note  sued  on,  the  defendants  assigned  to  the  plaintiiBb  a 
tide-bond  for  a  certain  lot  in  the  city  of  LuUanapoliSj  valued 
at  1,800  dollars;  and  that,  in  consideration  therefor,  the 
plaintiffs  agreed  that  no  suit  should  be  brought  on  said 
note  until  after  the  12th  of  April,  1853,  &c 

An  agreement  made  by  the  holder  of  a  promissory  note 
not  to  sue  on  the  note  for  a  limited  time,  is  no  bar  to  a  suit 
brought  before  the  expiration  of  the  given  time.  5  Blackfl 
125.— 6  id.  282.— 1  Ind*  B.  382.  The  demurrer  to  the  fifth 
plea  was  correctly  sustained. 

But  if  the  ruling  of  the  Court,  in  that  respect,  was 
erroneous,  that  error  would  not  be  sufficient  to  reverse  the 
judgment.  Suppose  the  defence  set  up  by  the  fifth  plea  to 
have  been  valid,  it  would  have  beea  admissible  tmder  the 
general  issue.    8  Blackf.  41. 

After  the  issues  in  the  cause  were  made,  the  defendants 
filed  their  affidavit,  alleging  that  Lucius  Barbour^  one  of 
the  plaintiffs,  was,  at  the  time  of  the  oonmiencement  of 
the  suit,  a  non-resident ;  and  thereupon  moved  for  a  rule 
against  the  plaintiffii  to  give  security  for  costs.  This 
motion  was  overruled.  The  statute  provides  that  **  plain- 
tifis  who  are  not  residents  of  this  state,''  shall  give  security 
for  costs.  R.  S.  1843,  p.  675.  The  reason  and  spirit  of 
the  act  do  not  apply  to  the  case  before  us.  The  object  of 
the  enactment  is,  that  a  defendant  shall  not  be  put  to 
answer  an  action,  until  his  costs  are  secured  by  some 
person  residing  within  the  state.  Two  of  the  plaintiffs  in 
this  case  are  residents,  and  liable  for  all  the  costs  adjudged 
to  the  defendants.  We  think  the  motion  was  rightly  over- 
ruled. 
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May  Term,       Pgr  CSmam. — The  judgment  is  affinned,  with  2  per  cent 
^^^*      damages  and  costs. 
RvMXLL         R.  L.  Walpokj  for  the  plaintifis. 

HousTov.        D*  McDonald^  W.  A.  McKenzie  and  TF.  Hendersanj  for 
the  defendants. 


Russell  v.  Houston  and  Others. 

Where  a  therifTs  sale  of  a  tract  of  land  is  iairlj  made  in  gross,  it  can  not  be 
distoibed  hj  a  jadgment-creditor  of  the  defendant  becanse  tbe  tract  oyii- 
tained  a  greater  number  of  acres  than  it  was  sapposed  to  oontaio  wbea  it 
was  levied  upon,  appraised  and  sold. 

A  jadgment  is  not  a  lien  upon  the  equitable  estate  of  the  debtor. 

Before  a  bill  filed  to  enforce  the  collection  of  a  jadgment  ont  of  &e  equitable 
estate  of  the  debtor,  he  may,  if  guilty  of  no  fraud,  couTey  such  eatate  lo  a 
third  person. 

A  purdiaser  of  land  under  a  junior  judgment,  may  eiyoin  the  sale  of  liie 
land  on  an  execution  issued  on  a  prior  judgment,  until  the  other  property  of 
the  debtor  which  has  been  levied  upon  has  first  been  ezhaosted. 

Thursday,         APPEAL  from  the  Switzerland  Circuit  Court 

Davison,  J. — Bill  in  chancery  by  RusseU  against  Hcmskm^ 
Dufiywr  and  others.  The  object  of  the  suit  was  twofold. 
1.  To  set  aside  a  sheriff's  sale  of  a  tract  of  land,  sold  as 
Dufim/^s  property  and  purchased  by  Houston.  2,  To  pro- 
tect another  tract  sold  as  the  property  of  Dufour  on  a 
junior  judgment  and  execution,  and  bought  by  RuzseU^ 
from  sale  on  an  execution  issued  on  a  prior  judgment. 
Upon  jfinal  hearing  the  Circuit  Court  dismissed  tiie  bilL 
1.  It  appeared  that  Dufovr^  on  the  5th  of  May^  1851, 
mortgaged  a  tract  of  leind  in  Switzerland  county  to  ione 
Schenckf  to  secure  the  payment  of  a  certain  sum  of  money 
within  a  specified  period.  The  mortgage  describes  the 
land  ''  as  bounded  by  John  F.  Dufour^ 8  land  on  the  west; 
on  the  north  by  Protzman^s  land ;  on  the  east  by  the  land 
of  Francis  Lindiey;  and  on  the  south  by  lands  owned  by 
James  Dalmazo;  supposed  to  contain  40  acres." 

The  mortgage  was  foreclosed,  and  on  the  17th  of  Febnir 
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a/ry^  1844,  the  tract  was  sold  by  the  Bheriff,  nnder  the  decree  May  Term, 
of  foreclosure,  to  Ebu$ton^  for  400  dollars.  A  deed,  pursuant  ^Q^* 
to  his  purchase,  was  delivered  to  Houston.  Prior  to  the  Bussbix 
sale,  the  land  was  appraised  at  400  dollars.  The  appraisers,  Houbtok. 
supposing  it  to  be  a  tract  of  forty  acres,  estimated  its  value 
at  10  dollars  per  acre.  It  was  advertised  by  the  sheriff  as 
a  forty-acre  tract  of  land,  and  as  such  offered  for  sale  and 
sold.  BousUm  immediately  after  the  sale  had  the  tract 
surveyed,  and  found  it  to  contain  ninety  acres.  Afterwards, 
on  the  9th  of  May^  1845,  DufoWy  the  mortgagor,  with  a  full 
knowledge  of  the  actual  quantity  in  the  tract,  conveyed 
the  same  to  Bouston^  by  deed  in  fee,  for  a  valuable  con- 
sideration. It  also  appeared  that  Russell  had  recovered  a 
judgment  in  the  Switzerland  Circuit  Court  against  John 
and  Francis  Sheets^  upon  which  Dufour^  on  the  Slst  of 
Ihy^  1841,  became  replevin  baiL  This  suit  was  instituted 
on  the  18th  of  Jtm^,  1845,  nearly  sixteen  months  after  the 
sheriff's  sale  to  Houston^  and  at  least  six  weeks  after  he 
received  the  conveyance  from  Dufour.  When  the  present 
bill  was  filed,  there  was  due  on  said  judgment  a  balance  of 
at  least  1,000  doUars.  The  bill  prays,  inter  alia^  that  the 
said  sheriff's  sale  be  set  aside  as  a  clear  mistake ;  that  the 
land  be  appraised  and  sold  anew;  and  that  the  proceeds, 
after  paying  Houston  said  400  dollars,  with  interest,  &;c., 
may  be  applied  upon  the  complainant's  judgment 

The  record  presents  this  question.  Cbh' Russell,  a  judg- 
ment-creditor of  Dufour  J  have  the  sheriff's  sale  to  Houston 
annulled,  on  the  ground  of  mistake?  No  doubt  there  was 
a  gross  miBtake  as  to  the  number  of  acres  contained  in  the 
tract ;  still  no  fraud  appears  in  the  transaction.  The  law 
is  well  settled,  that  in  sheriff's  sales,  the  doctrine  of  ^^  caveat 
emptor^^  applies.  Suppose  the  tract,  instead  of  ninety,  had 
contained  only  twenty  acres,  would  Houston  have  been 
bound  by  his  purchase  ?  Under  the  state  of  facts  presented 
by  the  record,  we  tiiink  he  would.  Then,  it  seems  to  us, 
that  the  converse  of  the  proposition  would  be  correct 
Where  a  judicial  sale  of  a  tract  of  land  is  fairly  made,  in 
gross,  we  know  of  no  principle  upon  which  it  can  be  dis- 
turbed by  a  creditor  of  the  execution-defendant 
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May  Term,  If^  after  the  BherifTs  sale,  Dufour  had  any  interest  in  the 
^^^*  land,  it  was  a  mere  equity,  arising  from  a  mistake  in  the 
RuBSBLL  quantity  sold.  Upon  this  equity,  the  complainant,  by  his 
H0176TOV.  judgment  at  law,  could  have  no  lien.  Nor  did  he  acquire 
any  lien  by  the  institution  of  this  suit,  because,  before  its 
commencement,  DufourhdA  released  by  deed  all  his  equity 
in  the  land,  to  Houston.  At  any  time  before  the  complain* 
ant  had,  by  his  bill,  acquired  a  lien,  DufowTj  in  our  opinion, 
had  a  perfect  right,  without  fraud,  to  sell  his  interest  in  tlie 
land.  He  did  so ;  and  his  equity,  if  he  had  any,  was  by 
his  deed  to  Houston  merged  in  the  legal  estate.  Therefore, 
when  this  suit  was  brought,  Dufour  had  no  interest  in  the 
premises  upon  which  the  complainant's  bill  could  operate. 
In  ejQTect,  the  deed  from  Dufour  to  Houston  rectified  the  mis- 
take in  the  sherifTs  sale.  The  complainant  could  acquire 
no  lien  on  the  land  by  his  bilL  And  there  being  no  fraud 
in  the  transaction,  the  Circuit  Court,  very  properly,  refrised 
to  set  aside  the  sheriff's  sale  to  Houston. 

2.  We  have  seen  that  Dufour^  on  the  31st  of  May^  1841, 
became  replevin  bail  on  a  judgment  in  favor  of  Russell 
and  against  John  and  Francis  Sheets.  Upon  this  judgment 
execution  was  issued,  and  on  the  37th  of  November,,  1841, 
a  certain  lot  of  ground  was,  by  virtue  of  that  writ,  sold  as 
Dufowr's  property  to  Russell^  for  1,500  dollars.  At  that 
time,  Houston  held,  and  still  holds,  a  judgment  against 
Dufowr^  rendered  on  the  13th  of  October ^  1840,  upon  which 
an  execution  was  issued  and  levied  on  said  lot.  This  levy 
was  made  just  eight  days  prior  to  RusselPs  purchase. 
The  bill  further  prays,  that  Houston  be  enjoined  from 
selling  said  lot,  until  all  other  property  levied  on  by  his 
execution  and  unsold  at  the  time  Russell  bought  the  lot, 
be  exhausted.  It  was  proved  that  Russell  paid  full  value 
for  the  lot,  and  that  Houston  by  his  writ  had  levied  on 
other  property  amply  sufficient  to  satisfy  the  execution. 

We  think  the  complainant  was  entitled  to  the  injunction. 
He  had  the  right  to  have  the  securities  for  the  payment  of 
Houston^s  judgment  marshalled,  in  order  to  protect  his 
purchase.  Cohen  v.  Hannegany  2  Ind.  R.  379.  Therefore 
the  decree  of  the  Circuit  Court  must  be  reversed. 
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Per  Curiam. — The  decree  is  reversed  with  costs.  Cause  M«y  Ttem, 
remandedi  &c.  ISSi. 

J.  DumofU  and  J.  SuUivanj  tat  the  appellant*  Howasd 

X  O.  MarshcUlj  for  the  appellees.  T^  Star. 


Howard  v.  The  State» 


The  statate  of  1852,  probiMtiiig  the  sale  of  spiritnoiia  liqaor  to  *  minor,  without 
the  oonaent  of  his  parent  or  gaatdinn,  was  repealed  by  the  liquor  act  of  1858. 

The  repeal  of  a  statnte  creating  an  ofltence,  is  a  bar  to  any  stthsequent  prose- 
cntkm  under  snch  statute  for  an  offsnce  committed  before  its  repeal. 

APPEAL  from  the  Decatur  Circait  Court  7%umk^, 

Jimsl. 

Perkins,  J^ — Prosecution,  originating  before  a  jnstice  of 
the  peace,  against  Howard^  for  selling  beer  to  a  minor, 
without  the  consent  of  his  parent  or  gaardian.  Bbward 
was  convicted  before  the  justice  and  in  the  Circait  Court 

The  prosecution  was  commence4  in  October,  1863. 

The  principal  question  thus  far  made  in  the  case,  is, 
whether  beer  is  or  is  not  an  intoxicating  liquor.  Many 
witnesses  testified  upon  the  point  Opinions  greatly  dif- 
fered. Edward  Warthin  swore  that  he  had  manufactured 
and  sold  beer  for  the  last  ten  years,  and  that  '^a  man's 
belly  could  not  hold  enough  to  make  him  drunk" — a  state- 
ment not  very  complimentary,  perhaps,  to  the  beer  with 
which  he  supplies  his  customers. 

However,  the  circuit  judge  instructed  the  jury  that  beer 
is  an  intoxicating  liquor.  It  is  contended  in  this  Court, 
that  admitting,  ifor  the  sake  of  argument,  such  to  be  the 
fact,  still  the  legislature  did  not  mean  so  to  class  it^  as  is 
evidenced  by  section  1  of  an  act  of  1853,  (LaWs  of  1853, 
p.  90),  where  that  body  say:  ^4f  any  person  shall  erect,'' 
&C.,  ^or  other  place  for  tiie  sale  of  intoxicating  liquor, 
beer,  cider,  or  ottier  drinks,''  &c.;  and  again,  "or  shall  sell 
or  give  away  any  intoxicating  liquors,  or  shall  sell  any 
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cider,  beer,  or  other  drink,*'  &c.;  clearly  distingnishiiig  be- 
tween intoxicating  liquors  and  beer,  cider,  and  other  drinks. 

We  shall  intimate  no  opinion  on  this  point,  inasmuch 
as  the  section  in  the  code  of  1863  upon  which  this  prose- 
cution is  founded,  was  repealed  before  the  suit  was  com- 
menced, and  the  suit,  therefore,  can  not,  under  any  view  of 
the  case,  be  sustained.  Brosee  v.  The  State^  ante^  p.  75. 
We  have  made  the  statement  of  the  case  simply  for  the 
purpose  of  attracting  attention  to  it  in  anticipation  of  the 
meeting  of  the  ensuing  legislature. 

Per  Curiami — The  judgment  is  reversed. 

j;  K  CoverdiUy  C.  S.  Parrish,  and  O.  B.  Hordj  for  the 
appellant. 

W.  Oumback^  for  the  state. 


Columbia  v,  Amos. 


In  a  suit  upon  a  piomissory  note,  eridenoe  of  a  oontemponuieoiu  veriMl  con- 
dition yarying  its  terms,  is  not  admissible. 
Suit  npon  a  dne-bill  for  SO  dollars  of  canal  money. 
Hdd,  tiiat  a  demand  of  the  canal  money  was  not  necessary  before  suit. 
Held,  also,  that  only  the  cash  yalne  of  the  canal  money  could  be  reeoTerad. 


5^- 


ERROR  to  the  Rush  Circuit  Court 

Perkins,  J. — Suit,  commenced  before  a  justice  of  the 
peace,  and  appealed  to  the  Circuit  Court,  upon  a  due-bill 
for  30  dollars  of  canal  money.  Judgment  below  for  the 
plaintiff  for  the  amount  of  the  due-bill,  with  interest  firom 
the  commencement  of  the  suit. 

The  plaintiff  in  error  makes  three  objections  to  the  judg- 
ment. 

1.  He  says  the  due-bill  was  given  for  a  sick  stallion; 
that  it  was  the  agreement,  at  the  time  the  duckbill  was 
executed,  that  it  should  not  be  paid  unless  the  stallion  got 
well;  and  that  the  stallion  did  not  get  well. 

These  facts,  if  admitted,  could  not  be  set  up  as  a  defence, 
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becanse  they  would  go  to  vary  the  due-bill  by  a  verbal   May  Tenn, 
condition,  which  the  law  will  not  permit.  1^^* 

2.  He  insists  that  a  demand  was  necessary  before  suit      Qoudis 
brought  upon  the  due-bill.  Wilxxbsov. 

There  are  many  cases  of  notes,  payable  in  specific  arti- 
des,  where  a  demand  is  necessary  before  bringing  suit;  for 
example,  where  the  tune  and  place  of  payment  are  unde- 
termined, or  the  payee  has  a  selection  to  make  before  pay- 
ment, &c.;  but  here  the  bill  is  given  due,  the  thing  to  be 
paid  is  specified,  and  it  is  of  that  character  that  the  law 
would  make  the  person  or  hand  of  the  creditor  the  place 
of  payment;  which  would  necessarily  be  sought  by  the 
debtor  in  such  a  case  as  this.     See  Foust  v.  Hafinahy  1  • 

Ind.  273.  No  necessity,  therefore,  is  perceived  for  a  de« 
mand.  K  one  would  not  be,  necessary  upon  a  bill  payable 
in  bank-notes,  it  would  not  upon  a  bill  payable  in  canal 
money  or  scrip. 

3.  He  contends  that  the  judgment  should  have  been  for 
the  cash  value  of  canal  money.  In  this  he  is  right.  Wilson 
y.meksonjlBlaxM.230^ColdrenY.MUlerjid.2m.  The 
record  does  not  show  that  canal  money  was  worth  over  75 
cents  to  the  dollar,  and  the  evidence  is  on  the  record. 

Per  Ouriam. — The  judgment  is  reversed  vnih  costs* 
Cause  remanded,  &c 
J.  Robinsonj  for  the  plaintifil 
A.  W.  JBbiSbardj  for  the  defendant. 


GOUDIE   v.    WlIiKERSON. 


APPEAL  from  the  Jenmngs  Circuit  CJourt.  TfaBwftqr, 

Stuabt,  J. — WUkerson  sued  Ooudie  on  a  note.  The 
common  counts  were  non-prossed,  and  judgment  was  ren- 
dered by  default  on  the  special  count. 

The  only  error  complained  of  is,  that  the  judgment  was 
for  a  larger  sum  than  was  due  on  the  note.    The  amount 
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Kay  Tenn,   of  the  note  and  interest  from  date  is  393  doUara.    The 
^^^*      judgment  rendered  is  418  dollars  and  23  cents. 
Abbbbt         If  the  excess  is  remitted,  the  judgment  as  to  the  residue 
PoLiATB.    is  affirmed^  otherwise  reversed;  and,  in  either  case,  at  the 
costs  of  WiUeerson. 
X  R  Draper  and  X  &  Barveyy  for  the  appellant 


Ardert  v.  Pollets  and  Another. 

The  Supreme  Court  will  not  set  aside  tiie  Terdict  of  a  yaij,  as  bong  oontnoy 
to  tlie  eridenoe,  when  tlie  evidence  is  oonflicting. 

J^|,         APPEAL  from  the  Decatur  Circuit  Court 

Stuart,  J. — Debt  on  a  note  for  400  dollars,  by  PoUeys 
and  Butler  against  Ardery  and  another.  There  were  seve- 
ral pleas  setting  up  a  failure  of  consideration.  Ardery  also 
filed  a  bill  of  discovery,  which  was  answered,  and  on  the 
trial  the  bill  and  answer  were  used  in  evidence.  The  jury 
found  for  the  plaintijOEs,  and  judgment  was  rendered  accord- 
ingly. 

The  evidence  is  all  set  out  in  the  record.  It  presents 
the  often  occurring  instance,  of  the  losing  party  being  dis- 
satisfied with  the  conclusions  of  the  jury  on  conflicting 
evidence.     The  settled  rule  is  not  to  disturb  such  verdicts. 

Davison,  J.,  having  been  concerned  as  counsel,  was 
absent. 

Per  CWtom.— The  judgment  is  affirmed,  with  oper  cent 
damages  and  costs. 
J.  Robinson^  for  the  appellant 
A.  Davison  and  X  SulUva/ny  for  the  appellees. 
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McCall  and  Another  v.  Beevebs. 


'  May  Term, 
1884. 

McCall 
The  ihct  tiiat  vitnesses  were  allowed  to  testify  who  were  duqiiAlified  by  in-     gss^ss. 
tecest  is  not  sufficient  to  rerene  the  jndgmenty  if,  under  the  present  practice, 
diey  wonld  be  competent  witnesses  at  another  trial. 
The  fiu;t  tiiat  irrclcrant  instructions  not  tending  to  mislead  the  jory  nor  preju- 
dice tbe  rights  of  the  objecting  party,  were  giren  at  a  trial,  Is  not  sufficient 
to  rerene  tiie  judgment. 
If  the  Terdict  is  AUlj  sustained  by  the  eyidence,  the  Supreme  Court  will  not 
set  it  aside  on  account  of  an  erroneous  instruction  giren  to  the  jury. 

ERROR  tp  the  Montgomery  Circuit  Court.  FViday, 

Stuart^J. — Assumpsit  upon  the  common  counts.  Fleas, 
&e  general  issue  and  set-o£  Verdict  and  judgment  for 
Seaverj  the  plaintiff  below,  for  146  dollars. 

At  the  proper  time,  McCall  interposed  a  motion  for  a 
new  trial,  which  was  overruled. 

The  evidence  is  all  in  the  record. 

Several  bills  of  exception  raise  for  our  consideration 
the  admission  of  certain  evidence,  and  the  instructions  of 
the  Court. 

The  objection  to  the  evidence  was  to  the  interest  of  the 
witnesses.  But  as  the  statute  has  removed  that  disability, 
we  would  not,  for  that  reason  alone,  reverse  the  case.  For 
these  very  witnesses  would  now  be  competent,  2  R.  S., 
p.  80,  s.  238.  Besides,  they  executed  releases  respectively, 
which  appear  in  the  record,  and  which  sufficiently  restored 
their  competency  even  under  the  old  rule.  The  interest,  at 
best,  was  but  remote  and  contingent. 

The  instructions  complained  of  are  also  spread  upon  the 
record.  It  is  admitted  very  properly,  in  argument,  that  the 
instructions  numbered  three  and  four  were  irrelevant;  and 
we  do  not  see  that  they  had  any  tendency  to  mislead  the 
JTiry  or  prejudice  the  rights  of  McCaXL  It  is  therefore 
unnecessary  to  quote  them. 

Number  six  is  in  these  words: 

"That  if  the  jury  believe  from  the  evidence  that  the 
plaintiff's  intestate  performed  labor  to  any  amount,  under 
^  agreement  with  the  defendants  that  said  intestate  should 
remain  on  the  land  until  he  should  be  paid  for  such  labor, 
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May  Term,   and  the  defendants  put  him  out  of  possession  before  he  was 
^°^       so  paid,  the  plaintiff  had  a  right  to  recover  for  the  whole 
Lawbbhcb-  of  such  labor  in  this  action." 

Bailroad'       The  instruction  is  perhaps  too  broad.    But  as  the  ver- 
Coi^AjTT    ^jj^  jg  jjj  Q^jj.  opinion  fully  sustained  by  the  evidence  in 
Smith,      the  record,  it  is  needless  to  analyze  the  law  of  the  case  as 
given  in  the  Ckcuit  Court. 

Per  Curiam. — The  judgment  is  affirmed,  with  3  per 
cent,  damages  and  costs. 

T.  E.  McDonald^  IL  C.  Gregory  and  jR.  Jones,  for  the 
plaintiffs. 

H.  &  Lane  and  &  C  WUlsonj  for  the  defendants. 


Denton  v.  Adamson. 


^[^1'  ERROR  to  the  Randolph  Circuit  Court 

Per  Curiam. — Motion  by  a  surety  against  his  co-surety 
for  contribution.  Issues  of  fact.  Trial  by  the  Court,  by 
agreement  of  parties.  Finding  and  judgment  for  the  plain- 
tiff. There  is  no  bill  of  exceptions;  and  the  evidence  is 
not  upon  the  record* 

The  case  presents  no  question  to  this  Court 
The  judgment  is  afiirmed,  with  10  per  cent  damages 
and  costs. 

B.  McClelhmdj  for  the  plaintiff 
-D.  Kilgorey  for  the  defendant 


The  Lawbenceburoh  and  Upper  Mississippi  Railroad 
Company  v.  Smith. 

An  appeal  to  the  Circuit  Court  would  not  lie,  nnder  tlie  R.  S.  1843,  on  behalf 
of  one  of  aerenl  deftndanti,  ftom  the  judgment  of  a  jnadoe  of  the  peMe. 


OP  THE  STATE  OF  INDIANA.  189 

ERROR  to  the  Dearborn  Circait  Court  M*y  Term, 

Per  Owriam. — Proceeding  by  the  Lawreneeburgh  a/nd  '^^^ 
Upper  Mississippi  Eailroad  Contpanp  against  Smith  and  Datm 
Dieim,  for  the  condemnation  of  Icuid,  pursuant  to  the  char-  CBxtwstL. 
ter  of  said  company.  Appeal  by  Smith  alcme  from  the  fviday, 
proceedings  before  the  justice  of  the  peace  (1).  Motion  in  '^^^  *• 
the  Circuit  Court  for  the  dismissal  of  the  appeaL  Motion 
OYeiraled.     The  appeal  was  taken  in  1850. 

The  motion  should  have  been  sustained  (2). 

The  judgment  of  the  Circuit  Court  is  reversed,  with 
costs.    Cause  remanded,  Ace. 

6.  EL  Dunnj  for  the  plaintiffl. 

X  Ryman  and  E.  DumovU^  for  the  defendant. 

(1)  The  charter  of  the  oompanj  proYided  that  either  party  might,  at  any 
stage  of  the  proceedings,  appeal  to  the  Circuit  Court  of  the  proper  oonnty,  as  in 
other  cases,  and  such  court  should  appoint  reyiewers,  &c.,  who  might  report  at 
dut  or  succeeding  terms,  in  the  discretion  of  the  court,  and  the  judgment  of 
die  Orcut  Court  should  be  final.    Local  Laws,  1848,  p.  435. 

(S)  Kaui  T.  Gradim,  6  Blackf.  188. 


Davis  v.  Cbeswell  and  Others. 

EBBOR  to  the  FrankUn  Circuit  Court  ^^|^ 

Per  Curiam. — Trespass.  Plea,  the  general  issue,  and 
judgment  for  the  defendants. 

The  defendants  are  overseers  of  the  poor,  and  they  pro- 
cured a  warrant  under  sections  13, 14  and  15  of  the  R.  8. 
of  1843,  pp.  357, 358,  and  attached  property  of  the  plaintiff 
for  the  support  of  his  wife  and  children,  from  whom  he  had 
separated  without  cause.  The  warrant,  with  an  inventory 
of  the  property  seized,  was  returned  to  the  Circuit  Court, 
was  there  confirmed,  and  Ihe  property  ordered  to  be  sold,  "^ 
under  the  statute. 

The  plaintiff  whose  property  was  seized  brings  this 
action  of  trespass  against  said  overseers,  alleging  tiiat  said 
proceedings  uader  the  warrant  were  void,  because  had 
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ICaj  Tenn,  without  notice  to  him,  and  becanse  the  wairant  did  not 
'  ^^*^      specifically  name  every  article  of  property  to  be  seized. 
PHILLIP8         We  think  the  proceedings  were  conformable  to  the  pro- 
Phillips.    visions  of  the  statate. 

The  judgment  is  affirmed  with  costs. 

J*  Rynuin^  for  the  plaintiff 

J.  D.  Howlandf  for  the  defendants. 


Phillips  v.  Phillips. 

The  defendant  in  a  suit  for  a  diTorce,  was  not  bound,  bj  the  R.  S.  1843,  to 

file  his  answer  until  the  firBt  day  of  tiie  term  to  which  the  prooeas  was 

returnable. 
The  defendant  in  a  suit  for  a  diyoroe,  could  not,  under  the  R.  S.  184S,  take 

depositions  until  after  answer  filed. 
The  defendant  in  a  suit  for  a  diyorce  was  entitled,  under  the  R.  S.  1843,  upon  a 

proper  affidayit,  to  haye  the  cause  continued  to  take  depositions. 

^Wda^,  ERROR  to  the  VermiUion  Circnit  Court. 

Davison,  J. — Bill  by  the  wife  against  the  husband  for  a 
divorce  and  alimony.  The  cause  alleged  was  cruel  and 
inhuman  treatment.  Process  in  the  suit  was  served  upon 
the  defendant  on  the  33d  of  June^  1851,  and  returned  at 
the  next  October  term  of  the  Circuit  Court ;  at  which  term 
the  defendant  answered,  putting  in  issue  the  material  alle- 
gations in  the  bill,  and  thereupon  moved  for  a  continuance. 
In  support  of  this  motion  the  defendant  filed  his  affidavit, 
stating,  inter  aMOj  that  for  want  of  the  testimony  of  Robert 
EvanSj  William  Holt  and  Jeremiah  Bewnis^  he  could  not 
safely  go  into  the  trial  of  the  cause  at  that  term;  that  they 
resided  without  the  state— JE^on^  and  HoU  in  Illinois^  and 
Henms  in  Virginia;  that  no  subpoena  had  been  issued  for 
them,  because  they  had  not,  at  any  time  since  the  service 
on  the  defendant,  been  within  reach  of  the  process  of  the 
Court  The  afi&davit  set  out  specifically  the  matter  ex- 
pected to  be  proved  by  the  witnesses,  which,  if  jHroved, 
would  have  been  material  upon  the  triaL  He  desired  a 
continuance  of  the  cause  until  the  next  succeeding  term  of 
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the  Court,  to  enaUe  him  to  piocaie  the  testimony  of  the  Hay  Teim, 


witnesses. 


1864. 


The  Court  lefdsed  the  motion,  proceeded  to  hear  the    Philwpb 


V. 


cause,  and  Tendered  a  final  decree  for  the  complainant..  FiirLUFS. 

It  is  contended  that  this  was  a  suit  in  chancery;  that 
depositions  were  to  be  taken;  and  that  the  defendant,  in 
accordance  with  a  rale  of  practice  in  that  Court,  was  enti- 
tled to  a  continuance.  An  act  in  force  when  the  con- 
tinoance  in  this  case  was  refdsed,  provides  that  ^the 
practice  and  proceedings''  in  snits  for  divorce,  &C.,  <<  shall 
be  the  same  as  in  other  cases  in  chancery,"  with  these 
exceptions:  1.  The  defendant  as  to  so  much  of  the  bill  as 
contains  the  alleged  cause  of  divorce,  may  answer  the 
same  without  oath,  &c.,  by  a  general  denial,  &c.  2.  The 
defendant,  in  his  or  her  answer,  may  allege  any  cause  or 
causes  of  divorce  against  the  complainant.  3.  On  the 
hearing,  &c,  of  any  bill  for  a  divorce,  or  such  answer^  in 
the  nature  of  a  cross  biQ,  the  default  of  either  party  to 
answer  the  same,  or  a  failure  to  appear,  shall  in  no  case 
dispense  with  proof  of  the  allegations  made  by  the  parties 
respectively.  4.  Witnesses  may  be  examined  orally  in 
Court,  and  testimony  received  in  such  hearing  or  trial,  as 
in  Irials  at  common  law.    R.  S.  1843,  c  35,  s.  45. 

It  appears  by  the  affidavit  that  the  witnesses  whose 
testimony  was  desired,  were  non-residents.  They  could 
not,  therefore,  be  brought  before  the  Court  for  an  oral 
examination.  Nor  was  there  any  mode  in  which  the  de- 
fendant could  have  availed  himself  of  their  evidence,  unless 
he  took  their  depositions.  None  of  the  exceptions  above 
cited  relate  to  the  taking  of  depositions,  and  it  seems  to  us 
that  the  ordinary  practiee  in  chancery  suits  was  applicable 
to  the  case  made  by  the  affidavit.  By  that  pmctice  the  . 
defendant  was  not  bound  to  file  his  answer  until  the  first 
day  of  the  term  to  which  the  original  process  was  returnable ; 
nor  could  he  take  depositions  until  it  was  filed.  B.  S.  1843, 
c  46,  ss.  21, 67.  The  record  shows  that  the  defendant  was 
not  in  default.  His  answer  was  filed  within  the  proper 
tune.  And  having  shown  by  affidavit  that  he  could  sup* 
port  his  defence,  if  time  was  allowed  to  take  certain 
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May  T«m,   depositions,  we  think  the  Court  shoold  have  granted  the 
^^^      continuance.    See  section  64  of  the  above  chapter,  and 
TmSiam  6Blackf.542. 

Bbtaitt.         P^  Ourian^ — The  decree  is  reversed  with  costs.    Cause 
remandeki,  &c. 
X  P.  Usher  J  for  the  plaintiff 
7.  EL  NeUany  for  the  defendant. 


The  State  for  the  use,  &c.,  v.  Bryant  and  Another. 

Trespass  qvare  damum  fregit.  Tho  decUradon  was  filed  in  tbe  name  of  tha 
stato  for  the  use  of  the  inhabitants  of  congressional  township  No.  21,  &c, 
and  contained  two  counts,  in  which  the  defendants  were  chaiged  with  having 
broken  and  entered  Into  a  sdiool-honse  belonging  to  district  Ko.  7  in  said 
township,  &c  After  a  demurer  had  been  sustained  to  one  ooimt,  and 
issues  of  fiwst  had  been  formed  upon  the  other,  the  plaintiff  moved  for  leave 
to  amend  the  declaration  by  striking  out  the  words  "for  the  use  of  the 
inhabitants/'  and  inserting  in  tiieir  stead  the  words  "for  the  use  of  sdiool 
district  namber  seven."  The  Govt  having  allowed  the  amendment,  Ae 
plamtiff  afterwards  asked  leave  to  amend  the  writ  so  as  to  make  it  ooafonn 
to  the  declaration,  bat  the  Conrt  overmled  the  motion,  and  the  aoxt  was 
dismissed,  on  the  motion  of  the  adverse  party,  for  the  variance. 
Hddt  that  the  amendment  of  the  dedaraden  was  property  allowed. 
.  Edd^  also,  that  leave  to  amend  the  writ  ought  to  have  been  granted. 

FhVtov,  ERROR  to  the  Tippecame  Circmt  Conrt 

Davison^  J^ — This  was  an  action  of  trespass  quare  claur 
sum  f regit.  The  declaration  was  originally  filed  in  the  name 
of  the  state,  for  the  use  of  the  inhabitants  of  congressional 
township  namber  21,  in  range  namber  3,  &a  It  contains 
two  coants,  in  each  of  which  the  defendants  were  charged 
with  haying  broken  and  entered  a  certain  school-hoose 
belonging  to  district  namber  7,  in  township  namber  21,  of 
range  namber  3,  &c.  Two  pleas  were  pleaded  to  the  first 
coant,  which  led  to  issues  of  fact.  To  the  second  count 
there  was  a  demurrer  sustained. 

At  this  stage  of  the  proceedings  the  plaintiff  moved  for 
leave  to  amend  the  declaration,  by  striking  out  the  words 
^'for  the  use  of  the  inhabitants,"  and  inserting  in  liea 
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thereof  "for  the  use  of  school  district  number  seven.*'  May  Tenn, 
Leave  waa  granted,  and  the  declaration  amended  accord-      ^^^* 
in^y.    This  amendment,  however,  produced  a  variance       Axxa 
between  the  declaration  as  amended  and  the  writ;  and  pn  thb  Stats. 
acooont  of  that  variance  the  defendants  moved  to  set  aside 
the  declaration.    Pending  that  motion  the  plaintiff  asked 
leave  to  amend  the  writ  so  as  to  conform  with  the  amended 
declaration.     This  the  Ck>urt  refused;  but  the  defendant's 
motion  was  sustained ;  the  declaration  was  set  aside ;  and 
judgment  given  against  the  plaintiff. 

The  Circuit  Court  very  correctly  permitted  the  plaintiff 
to  amend  her  declaration;  snd  we  think  an  amendment  of 
the  writ  should  also  have  been  aUowed.  '  An  act  in  force 
at  the  time  of  these  proceedings,  provided  that  ^the  Court 
in  which  any  action  is  pending  may  give  leave  to  amend 
any  process,  pleading,  or  proceeding  in  such  action,  either 
m  form  or  substance,  for  the  furtherance  of  justice.^'  R.  8. 
1843,  c.  40,  8. 228.  That  provision  evidently  applied  to  the 
case  before  the  Court  From  the  amendment  of  the  writ 
no  injustice  could  have  resulted  to  the  defendants.^  They 
had  filed  pleas  to  the  merits,  upon  which  issues  of  fact 
were  raised.  No  doubt  they  were  sufficiently  apprised  of 
the  commencement  and  pendency  of  the  suit.  It  appears 
to  ua  that  the  ^'  furtherance  of  justice  "  required  the  Court 
to  grant  leave  to  amend  the  writ.  8  Black£  6^ — 1  Ind  B. 
17, 54—3  Ind.  R.  216. 

Per  Curiam. —  The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

D.  Mace^  for  the  state. 


Aker  i^.  The  State. 


APPEAL  from  the  I^cmdolph  Court  of  Common  Pleas.    ^V*^' 
Stuart,  J. — This  cause,  brought  here  on  an  agreed  state 
of  facts,  presents  the  same  question  decided  in  Maize  v. 
Vol.  V— 13 
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May  Tem,    J%e  Slate j  4  Lid  B.  342.    For  the  reaaons  tiieie  given,  the 

^°*^*      same  judgment  follows. 

Sktdsb         Per  Cfunam^ — The  judgment  is  affirmed  with  costs. 
TBI  Statb.       B.  McClellandy  for  tiie  appellant 

R.  A.  ROey,  N.  B.  Taiylor  and  J.  Cobwnjiat  the  state. 


JkfieS. 


Snyder  v*  The  State. 


An  infonuOion  for  nttiUng  ipiritiioiu  Hqnorwliidi  do«  not  alkge  a  price  for 

which  the  liquor  wm  sold,  is  bad  on  motion  to  qnaah. 
To  oonyict  a  defendant  of  a  misdemeanor,  it  most  be  proted  In  what  oovd^ 

the  oifonoe  was  committed. 

APPEAL  from  the  Decatur  Circuit  Court 

Stuart,  Jw — Catkarine  Snyder  was  charged  with  selling 
liquor  without  license.  Motion  to  quash  overruled.  Trial 
and  conviction. 

The  Court  erred  in  overruling  the  motion  to  quash. 
The  facts  set  out  do  not  constitute  a  sale.  Price  is  an 
essential  element  in  the  idea  of  sale  and  should  be  alleged. 
The  same  point  has  been  repeatedly  held  in  this  Court 
Divine  v.  7%e  Slate^  4  Ind.  B.  240. 

On  other  grounds,  the  conviction  is  wrong.  The  evi* 
deuce  is  all  in  the  record.  It  does  not  appear  in  what 
county  the  offence  was  committed. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &a  (1). 

J.  Oavinj  for  the  appellant 

(1)  The  jadgment  in  another  case  of  Snjfder  t.  7^  jSitafa,  was  rofvened,  on 
this  daj,  for  the  reasons  gijen  hi  this  i 
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May  Term, 


Wakbpieu)  v.  The  Stats. 


1854. 


Waxmfiwlb 
'  y. 
Hm  jndieiil  powers  of  jiutioeB  of  the  peace  are  wholly  statutory,  and  most  be   Trx  Stats. 

strictly  pQisaed. 
Jastioes  of  the  peace,  by  the  B.  S.  1849,  hare  not  jnrisdictioxi  of  riots. 

ERROR  to  the  Bartholometo  Ciiciiit  Court  SfOwtknf, 

JwieS. 

Stvast,  J. — Indictment  for  a  riot,  against  Wakejleldj 
(fNeilj  Oilbertj  and  others.  Plea,  not  guilty.  Trial  by 
jury,  upon  which  Wakefield^  who  alone  was  on  trial,  was 
convicted  and  fined  5  dollars. 

It  appears  by  bill  of  exceptions,  that  Wakefield  offered  in 
evidence  the  transcript  and  proceedings  had  before  a  justice 
of  the  peace  for  the  same  identical  riotous  acts,  whereby 
it  appeared  that  there  had  been  a  trial  by  jury,  verdict  of 
guilty,  and  fine  of  5  dollars,  but  no  judgment;  the  justice 
having,  on  motion,  discharged  Wakefield^  on  the  ground  of 
want  of  jurisdiction.  * 

The  only  question  argued  is,  whether  the  justice  had 
jurisdiction;  for  it  is  conceded  on  all  hands  that  if  he  had, 
the  record  was  in  substance  sufficient  to  diow  a  former 
oonviotion.  The  jurisdiction  of  the  magistrate  b  therefore 
the  only  point  made  and  decided  in  the  case. 

Justices  of  the  peace  have  jurisdiction  in  cases  of  assault 
and  battery,  afiirays,  and  other  breaches  of  the  peace,  with 
power  to  fine  to  the  extent  of  20  dollars.  R.  S.  1843,  c* 
55,  s.  6.  The  phrase  ^  other  breaches  of  the  peace,"  does 
not  seem  to  mean  much — certainly  can  not  be  taken  to 
mean  offences  where  a  higher  fine,  accompanied  with  im- 
prisonment, may  be  inflicted.  If  it  has  any  practical  mean-  • 
ing,  it  must  be  such  offences  as  would  be  adequately  pun- 
ished by  fine  alone,  and  not  exceeding  20  dollars.  Hewrg 
V.  Hamilton^  7  Blackf.  606.  The  66th  chapter  treats  "of 
the  powers  and  duties  of  justices  of  the  peace  in  criminal 
cases  and  proceedings."  But,  clearly,  offences  of  the  grade 
of  riot,  punishable  by  fine  and  imprisonment,  were  not 
included  nor  intended  to  be.  Por  in  c  53,  art  2,  s.  59,  the 
oflknoe  of  riot  is  d^ned,  and  the  punishmient  prescribed  is 
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May  Teim,   a  fine  not  exceeding  500  dollars,  to  which  may  be  added 

^^^'      impriBonment  not  exceeding  three  months.    The  proceed- 

Swirr      ing,  in  such  case,  is  by  indictment,  and  the  jurisdiction  in 

TousiT.     the  Circuit  Court    The  acts  of  1848,  p.  16,  and  of  1849, 

p. '^8,  do  not  enlarge  the  jurisdiction  of  magislzates  so  as 

to  embrace  riots,  or  any  case  involving  imprisonment. 

The  judicial  powers  of  these  officers  are  wholly  stata- 
tory,  and  must  be  strictly  pursued.  3%^  Stale  v.  OdeU^ 
8  Blackf.  396.  In  other  words,  the  jurisdiction  assumed 
must  be  cleariy  conferred  by  the  statute.  We  think  the 
whole  tenor  of  the  statute,  the  dose  proximity  in  which 
riot  is  placed  with  other  offences  not  cognizable  in  a  jus- 
tice's Court,  and  the  entire  absence  of  the  word  riot  in  all 
the  acts  conferring  this  inferior  criminal  power,  make  a  very 
strong  case  against  the  jurisdiction.  This  conclusion  is 
not  to  be  overcome  by  the  single  isolated  case  of  assault 
and  battery.  That  may  be  of  a  very  low  or  a  very  high 
degree.  But  riot,  in  its  very  lowest  degree,  necessarily  pre- 
*  sents  more  features  of  publicity  and  alarm  than  an  ordi- 
nary breach  of  the  peace.  It  was,  for  that  reason,  dearly 
intended  to  be  punished  in  the  higher  Court  Many  other 
obvious  reasons  for  such  jurisdiction  being  reposed  in  the 
Circuit  Court  vrill  readily  suggest  themselves.  So  that 
neither  from  the  language  of  the  act,  nor  the  reason  of  the 
law,  have  we  any  doubt  of  the  intention  of  the  legiskture. 

The  trial  before  the  magistrate  was  coram  non  jttdice^ 
and,  of  course,  no  bar. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

W.  Herod  and  J.  G.  Marshall^  for  the  plainti£ 

JD.  &  Qoodingy  for  the  state. 
4 


Swift  r.  Tousbt. 


By  the  statate  of  81  H.  8,  (Im  28di  and  S9th  dAyi  of  FAmary  9t%  ■coonsfted 

bat  M  one  day. 
Thai  atatale  beiog  prior  to  4  Jaaoa  1 ,  la  in  forea  in  tfiia  alala. 
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A  jodgiMnt  iru  lenderad  by  the  major  of  Lamrenaimrgh  on  the  S4tfa  of  FA-    May  Term, 
rmry,  1853.    An  appeal  was  taken  to  &e  Circoit  Conrt  on  the  S5th  of       1854. 
March  following,  the  bond  being  then  filed  and  approved.    Appeals  from 
judgments  of  that  officer  aie  goyemed  by  the  roles  proTided  for  appeals  from 


Swift 

jnstioes  of  the  peace.    Bald,  that  die  i^peal  was  taken  within  thirty  days      Tousst. 
after  the  rendition  of  judgment. 


APPEAL  firom  the  Dearborn  Gizcuit  Court  Satia-da^, 

Stuart,  J. — This  case  was  appealed  from  the  mayor's 
court  of  the  city  Qf  Lawrenceburgh.  On  the  24th  of  Feb- 
ruary^  1853,  there  was  judgment  before  the  mayor.  The 
appeal  was  taken  on  the  25th  of  March  following,  and  the 
bond  filed  and  approved  that  day. 

In  tile  Circuit  Court,  the  plaintiff  moved  to  dismiss  the 
appeal,  because  it  was  not  taken  within  thirty  days  after 
the  rendition  of  judgment.  The  Court  sustained  the  mo- 
tion, and  the  appeal  was  dismissed  This  is  the  only  em>r 
complained  o£ 

Appeals  from  the  mayor  of  tiie  city  of  Lawrenceburgh 
are  governed  by  the  rules  provided  for  appeals  from  jus- 
tices of  the  peace.  The  question  is,  was  this  appeal  taken 
^within  thirty  days  after  the  rendition  of  the  judgment?** 
&  &  1843,  p.  889. 

In  the  year  1852,  it  appears  by  the  almanac,  that  the 
month  of  February  had  twenty-nine  days.  Fcnrmerly  it 
was  provided  by  statute,  that  in  legal  proceedings  the  28th 
and  29th  days  of  February  should  be  taken  as  one  day. 
R.  S.  1838,  p.  454.  But  we  have  not  been  able  to  find 
this  provision  incorporated  in  the  revision  of  1843. 

There  is  an  old  English  statute  that  may  have  some 
bearing  on  the  subject  Blackstone  says  that  though  the 
bissextile  or  leap  year  consists  properly  of  three  hundred 
and  sixty-six  days,  yet  by^tat  21  H.  3  the  increasing  day 
in  the  leap  year,  together  with  the  preceding  day,  shall  be 
accounted  only  as  one  day.  2  Black.  Comm.  141.  This 
ancient  statute,  being  prior  to  4  James  1,  made  in  aid  of 
the  common  law,  cmd  not  inconsistent  with  our  institu- 
tions, would  seem  to  be  in  force  in  this  state.  B.  S.  1843, 
c  60.    Regarding  the  twenty-eighth  and  twenty-ninth  of 
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May  Term,   Febmory  as  in  legal  contemplation  but  one  day,  the  appeal 
^^^'      was  in  time. 


Swirr  If,  however,  February  24th  be  included,  and  February 


T. 


TousxT.  29th  counted,  then  the  appeal  was  taken  too  late — it  was 
thirty-one  days  after  the  rendition  of  the  judgment 

There  is  some  confusion  in  our  own  reports  as  to  how 
time  should  be  computed.  The  question  first  came  up  in 
Jacobs  Y.  Grraham^  and  it  was  there  held,  on  the  authority 
of  Arnold  v.  The  United  States,  9  Craiu^h  104,  to  be  the 
settled  rule,  that  where  the  computation  of  time  is  to  be 
made  from  an  act  done,  the  day  on  which  the  act  is  done 
should  be  included.  1  Blackf.  392.  This  rule  was  again 
sanctioned  in  Ryman  v.  Clarkj  4  Blackfl  329,  Lang  v.  Jlfc- 
Clurey  5  Black£  319,  and  perhaps  in  other  cases  which 
have  not  fallen  under  our  notice. 

It  b  contended  that  these  decisions  have  been  overruled 
by  Kkron  v.  Templing  2  Ind.  146,  and  Hathaway  v.  Baiha^ 
way^  id  513.  The  first  of  these  cases  will  not  bear  that 
construction,  for  there  are  ten  days  intervening  whether  fbe 
day  process  was  issued  be  included  or  excluded.  But  the 
latter  case,  placed  on  the  authority  of  a  late  Eng'lish  deci- 
sion, must  be  regarded  as  directly  overruling  the  former 
cases. 

Adhering  to  the  later  doctrine,  and  excluding  the  24th  of 
Febrtiary,  the  appeal  taken  on  the  25th  of  March  was  in 
time. 

It  is  perhaps  to  be  regretted  that  the  rule  established  in 
1  Blackf.,  supra^  had  not  been  adhered  to;  for  it  is  not  so 
important  to  the  public  how  the  rule  in  relation  to  the 
computation  of  time  is  settted,  as  that  it  be  permitted  to 
remain  settied. 

Per  Curiam. — ^The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

D.  &  Major  and  A*  Brower,  for  the  appellant. 
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May  Term, 
Sbarl  r.  BicHET.  ISoi. 

Sbabl 

Whai  a  cause  was  ramoTed,  under  the  B.  S.  1848,  from  the  jndgmeiit  of  a  Bichxt. 
jiutioe  of  the  peace,  bj  certiorari,  it  iru  the  duty  of  tlie  Ck>iirt  to  ezamioe 
tiie  cBiue  first  as  a  Court  of  error  only,  and  if  no  defects  affecting  the  merits 
of  tiie  cause  were  apparent  in  the  lecord  of  tlie  jnstioe's  proceedings,  to 
aiRnn  the  judgment,  and  certify  the  decision  to  the  Jnsdoe,  Ac,  or  tender 
jadgment  ibr  tiie  anumnt  of  the  justice's  judgment  and  the  oosts  taxed  bj 
him,  &C.;  Imt  if  defects  affecting  the  merits  of  the  cause  were  apparent  in 
sach  record,  it  was  the  dnty  of  the  Court  to  rsTerse  the  judgment,  and  to 
retain  the  caose  for  trial  on  tiie  merits,  as  in  cases  of  appeals  from  Ae  judg> 
t  of  a  jostioe  of  the  peace. 


ERROR  to  the  Marion  Circtiit  CJourt  jS^' 

Davison,  J. — Rickey  sued  Searl  before  the  mayor  of  the 
dty  of  hidianapoUSy  upon  a  note  for  the  payment  of  65 
doUaiBi  and  recovered  a  judgment.  Searl  proBecnted  a 
writ  of  eerHorari^  and  the  proceedings  in  the  case  were 
accordingly  certified  to  the  Marian  Circuit  Court  Upon 
the  hearing  of  the  cause  in  the  Circuit  Court,  Searl  olBfered 
evidence  to  prove  error  in  fact  in  the  judgment  set  out  in 
the  transcript.  This  evidence  was  refused,  and  the  Court 
proceeded  to  try  the  case  alone  upon  the  certified  tran- 
script. The  judgment  was  aJQirmed,  and  judgment  given 
for  the  amount  recovered  before  the  mayor,  &c. 

It  is  contended  that  the  Court  should  have  retained  the 
case  and  heard  it  upon  its  merits  as  an  appeaL  That  po- 
sition is  untenable.  Where  the  judgment  is  reversed,  it 
then  becomes  the  duty  of  the  Court  to  retain  the  cause  for 
tiial  on  the  merits;  but  this  was  an  affirmance.  The  stat- 
ute relative  to  the  proceeding  by  certiorari  is  very  expUdt. 
"  tf  the  judgment  of  the  justice  be  affirmed,  the  Court  shall 
render  judgment  against  tiie  plaintiff  for  the  costs  upon 
such  writ,  and  order  its  derk  to  certify  the  decision  to  the 
justice,"  &a,  ^or  such  Court  may  render  judgment  for  the 
amount  of  the  judgment  before  the  justice  and  the  cost 
taxed  by  him,"  and  award  execution  therefor.  R.  8. 1843, 
c47,8s.l97,198. 

Again,  it  is  insisted  that  the  Court  erred  by  the  refusal  to 
permit  evidence  of  an  error  in  fact    The  statute  referred 


T. 
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Mb7  Tens,  to  provides,  that  ^the  cause  may  be  brought  to  ai^gumeiit 
^^^  before  the  Court,  on  the  motion  of  either  party,  without 
Falkhbb  any  assignment  or  joinder  in  error;"  that  ^tiie  Court  shall 
proceed  and  give  judgment  in  the  cause,  as  the  right  of  the 
matter  may  appcEur,  without  regarding  technical  or  formal 
omissions  or  defects  in  the  proceedings  before  the  justice, 
which  did  not  affect  the  merits."    Sections  193, 194* 

The  construction  of  these  provisions  is  not  difficult. 
The  cause  is  to  be  submitted  to  the  Court,  as  a  Court  of 
error  alone,  upon  the  record  sent  up.  No  defects  apparent 
on  the  face  of  the  transcript  are  to  be  regarded,  unless  tliey 
be  such  as  may  have  affected  the  merits  of  the  cause  upon 
the  trial  before  the  justice.  Indeed  there  is  nothing  in  the 
act  which  would  seem  to  authorize  the  assignment  of  an 
error  in  fact,  or  the  production  of  evidence  in  support  of 
such  oror. 

Per  Owriam* — The  judgment  is  affirmed  with  costs. 

R.  L.  Wcdpole^  for  the  plaintiff 

J.  L.  Ketcham  and  N.  B.  Taylor^  for  the  defendant. 


Falkner  and  Another  v.  Iamb. 

An  amendment,  changing  the  natue  of  an  action  from  one  ex  oontraetu  to  one 

ex  deUeto,  was  not  allowed  by  the  B.  8. 1843. 
Justices  of  the  peace,  hj  the  K.  8.  1843,  had  no  jniisdiction  of  an  action  of 

tort,  where  the  damages  claimed  were  100  dollars. 

Saimd<^,        ERROR  to  the  Delaware  Circuit  Court 
"^  '  Davison,  J. — The  plaintiffs  sued  the  defendant  before 

a  justice  of  the  peace.    The  following  was  the  cause  of 

action  filed,  to-wit: 

^JRezin  lams  to  FaOmer  and  Readings  Dr.  To 
destroying  and  damaging  the  pasture  land  of 
the  plaintifb,  by  turning  and  suffering  his  cattie 
and  horses  on  the  same, ^10  00 

^  To  destroying  and  damaging  ten  acres  of  meadow 
land,  by  turning  his  horses  thereon, $20  00 
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«Alao  for  damages  by  turning  his  horses,  cattle  May  Term, 

and  sheep  on  sixty  acres  of  com  land  and  tramp*  ^°^' 

ing  down  the  same, $70  00     Falkkxk 

'^  Also  for  that  the  said  lams  on  the  30th  of  Marchj  1852,  ij^, 
at  Delattare  connty,  rented  his  fieurm  to  the  plaintiffs,  and 
then  and  there  delivered  them  possession  thereof,  which 
renting  was  not  to  expire  nntil  the  1st  of  December^  1852. 
And  the  said  lams  hath  ever  since  the  day  on  which  said 
agreement  was  made,  without  authority  from  the  plaintifis, 
tamed  his  horses,  hogs,  sheep  and  cattle  on  said  land,  and 
suffered  them  to  remain  thereon.  By  means  whereof  the 
said  horses,  hogs,  sheep  and  cattle  tramped  up  said  land, 
destroying  the  meadow  of  the  plaintifis,  to  their  damage 
100  dollars." 

Before  the  justice,  the  defendant  moved  to  dismiss  the 
BTiit.  The  justice  overruled  the  motion,  tried  the  cause, 
and  gave  judgment  for  the  plaintiflb.  The  defendant  ap- 
pealed. 

In  the  Circuit  Court,  the  defendant  renewed  his  motion 
to  dismiss  for  want  of  jurisdiction  in  the  justice,  the  action 
being  founded  in  tort,  and  the  damages  claimed  over  50 
dollars.  Upon  intimation  from  the  Court  that  the  motion 
would  be  sustained,  the  plaintiffs  asked  leave  to  amend  by 
adding  to  the  first  count  or  charge  these  words:  ^ which 
pastore  land  and  meadow  were  rented  of  defendant  by  the 
plaintiffs;''  and  to  the  second  count  these  words:  "which 
com  land  the  defendant  rented  to  the  plaintiffs."  The 
Court  refused  leave  to  amend,  sustained  the  defendant's 
motion,  and  dismissed  the  suit 

We  infer  from  the  brief  of  the  plaintiffs  that  the  amend* 
ments,  if  allowed,  would  have  changed  the  form  of  action 
from  ex  delicto  to  ex  coniractiiu  That  being  the  object,  the 
Court,  by  refusing  leave  to  amend,  ruled  correctly*  R.  8. 
1843,  c  47,  s.  171. 

The  cause  of  action  charges  a  direct  trespass  upon  land, 
which  obviously  brings  the  foundation  of  the  suit  within 
the  legal  definition  of  a  tort  The  damage  claimed  is  100 
dollars;  a  sum  to  which  the  jurisdiction  of  a  justice,  in 
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1^  Term,  actions  founded  in  tort,  does  not  extend     R.  8.  1843, 
18^-      p.  862. 


Sa&txb         Per  Curiam. — The  judgment  is  affinned  vriih  coets. 
Tub  SiATB.      J*  J3L  SwaoTy  for  the  plaintiffs. 
T.  X  Sample^  for  the  defendant 


Salter  v.  The  State  on  the  relation  of  Tyneb. 

An  adminiBtrstor,  in  1847,  made  a  final  settlement  of  an  intestate's  estate,  in 
Hie  Pft>l>ate  Conrt.  In  1850,  the  Court,  on  a  lull  filed  hj  oertain  cretUlois 
of  the  intestate  to  open  up  the  settlement  on  tiie  ground  of  waste,  &c,  found 
that  there  was  then  in  the  iiands  of  the  administrator,  not  paid,  nor  in  any 
waj  aocousted  for,  1,732  dollars ;  and  made  a  decree  that  the  setOemeDt 
should  be  opened  up,  and  that  the  complainants  should  recoyer  of  the  ad- 
ministrator, as  such,  said  sum  and  costs,  &c  On  this  decree  an  exeeutioii 
was  duly  issned  and  returned  mdla  bona.  In  a  suit  by  said  crediton  apoa 
the  bond  of  the  administrator. 

Held,  that  the  surety  was  estopped  ftom  controTerdng  die  Taliditj  of  the 
decree  which  ascertained  the  amount  to  be  paid  to  the  plaindfik. 

Hdd,  also,  that  the  decree  waa  a  sufficient  conviction  of  waste. 

Hie  bond  giren  by  an  administrator,  under  tlie  B.  8. 1831,  on  recttring  hit 
letters,  rendered  the  obligors  responsible  for  the  proper  application  by  the 
administrator  of  the  assets  deiiyed  from  the  sale  of  real  estate. 

On  an  application  by  an  administrator  to  sell  real  estete,  it  was  in  the  discre^ 
tion  of  the  Court,  under  the  B.  S.  1831,  to  reqmre  from  the  administcatar 
an  additional  bond  or  not 

A  suit  could  not  be  maintained  upon  the  additional  bond  given  by  an  adminis- 
trator under  the  B.  S.  1831,  on  an  application  to  sell  real  estate,  until  tlie 
penalty  of  his  original  bond  had  been  exhausted. 

Wbere  the  record  does  not  profess  to  set  out  all  the  endeace  giTcn  at  tlie  trial, 
the  Supreme  Court  will  presume  that  there  was  sufficient  to  sustain  tha 
Judgment. 

^^«%>  ERROR  to  tiie  Fa»eUe  Giicmt  Ck>arL 

Davison,  J. — Debt  by  the  state  on  the  relation  of  Richard 
Tywtr  and  others,  against  Robert  N.  Toi^tor^  an  adminis- 
^  trator,  and  Charles  Salper^  his  secority.  The  declaration 
is  npon  a  bond  in  the  penalty  of  10,000  dollars,  conditioned 
that  Taplor  would  truly  and  faithfully  perform  the  duties 
and  trusts  committed  to  him  as  administrator  of  the  per- 
sonal estate  of  Jbaac  K  Riggs^  deceased.  The  breaches 
are— 
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1.  That  ihe  administrator  did  not,  nor  would,  Mthfally  ^^7  1'«nn» 
discharge  the  duties  and  trusts  committed  to  him,  but  on      ^Q^* 
the  contrary  thereof,  afterwards,  to-wit,  on  the  first  of     8ai.tbk 
January^  1848,  at,  &a,  wasted  and  converted  the  personal  Thb  Btatb. 
estate  of  the  decedent,  of  the  yalue  of  5,000  dollars,  to  his 

own  use.  That  the  relators  are  oneditors  of  said  estate, 
and  hold  valid  claims  against  it,  to  the  amount  of  5,000 
dollars,  which  are  unpaid,  &c. 

2.  That  Taylor^  as  administrator,  at  the  Febnuiry  term, 
1847,  made  a  pretended  settlement  of  said  estate,  in  the 
Probate  Court  of  Fa/gette  county.  That  afterwards  Richard 
Tyner  and  others,  the  present  relators,  filed  their  bill  to 
open  up  that  settlement  on  the  ground  of  waste,  &c.  And 
rufOJi  said  bill,  the  Probate  Court,  at  the  February  term, 
1850,  found  that  there  was  then  in  the  hands  of  said 
administrator,  not  paid  nor  in  any  way  whatever  accounted 
for,  1,732  dollars.  Whereupon  a  decree  passed  that  said 
settlement  be  opened  up,  and  that  the  said  Richard  Tyner 
and  others  recover  of  Tayhr^  as  such  administrator,  1,732 
doQais,  with  their  cost,  &c  Upon  this  decree  a  writ  of 
execution  was  duly  issued  and  returned  mdla  bona. 

As  to  Taylor  J  there  was  a  return  of  ^  not  found."  Salyer 
appeared  and  pleaded  four  pleas : 

1.  That  the  Probate  Court,  in  Jt%,  1841,  ordered  the 
estate  of  Riggs  to  be  marshalled,  the  assets  belonging 
alone  to  that  estate  to  be  applied  to  his  individual  debts, 
and  the  assets  which  belonged  to  a  firm  of  which  Riggs, 
in  his  lifetime,  was  a  member,  were  directed  to  be  applied 
to  partnership  liabilities.  That  Taylor ,  as  administrator  of 
the  decedent's  individual  estate,  had  fieathfully  discharged 
Ihe  duties  and  trusts  committed  to  him,  and  fully  accounted 
for  and  paid  over  all  moneys,  &c.  That  the  claim  specified 
in  the  declaration  was  a  demand  against  said  individual 
estate.  And  that  there  were  still  partnership  demands 
against  the  assets  in  his  hands,  unpaid,  and  of  an  amount 
larger  than  that  sued  for  in  this  action,  &c 

2.  That  in  August^  1838,  the  Probate  Court,  upon  the 
application  of  the  administrator,  ordered  the  real  estate 
whereof  R;^g$  died  seized,  to  be  sold  and  made  assets,  dec. 
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Mft^  Term,  Thereupon  Taylor j  with  one  Benjamin  Ro$$  and  one  Samuel 
^^^  Boss,  executed  a  bond  to  the  state,  in  the  penalty  of  1,000 
8Ai.m     dollars,  conditioned  that  he  would  fcdthfuUy  account  for  all 

Ths  Btatb.  moneys  that  might  come  into  his  hands  upon  the  sale  of 
such  estate,  and  properly  apply  the  same  in  settlement,  &c. 
That  Taylor,  pursuant  to  said  order,  sold  the  real  estate  of 
the  deceased,  and  received  jErom  the  sale  thereof  1,232 
dollars,  which  he  loaned  to  divers  individuals,  and  received 
interest  thereon  to  the  amount  of  800  dollars.  For  these 
sums  Taylor  never  accounted  to  the  Court,  but  converted 
the  same  to  his  own  use;  on  account  whereof^  and  Tagflor^s 
failure  therein,  the  said  Court  rendered  the  decree  in  the 
declaration  specified.  Sec 

3.  That  there  is  no  such  decree  and  recovery  remaining 
of  record  in  the  Probate  Court,  in  manner  and  fcnrm,  &c. 

4.  That  as  such  administrator  Ihylor  hath  fully  adminis- 
tered and  accounted  for  all  the  assets,  &c*,  of  the  individual 
estate  of  Big^gs,  that  ever  came  to  his  hands  to  be  adminis- 
tered, &c, 

. .  Demurrers  were  sustained  to  the  first,  second  and  fourth 

/:  /.'•'.•  pleas.    To  the  third,  the  plaintiff  filed  her  replication,  which 

^  led  to  an  issue.     That  issue  the  Circuit  Court  tried,  and 

'  *    '         found  for  the  plaintifil    Judgment  upon  the  finding  of  the 

Court. 

\  The  demurrer  to  the  first  and  fourth  pleas  raises  tiie 

inquiry,  whether  the  decree  upon  which  the  plaintiflf  relied 

for  a  recovery  in  this  suit,  was  conclusive  against  the 

defendant.     If  it  was,  then  the  demurrer  to  these  pleas 

was  coriectiy  sustained,  because  each  of  them  sets  up 

matter  tending  to  impeach  the  decree.    It  has  been  decided 

that  a  judgment  against  an  administrator,  if  obtained 

without  firaud,  is  conclusive  against  his  sureties  in  an 

administration  bond,  as  to  the  merits  of  the  original  action. 

Heard  v.  Lodge,  20  Pick.  53.    We  think  that  in  the  present 

case  the  surety  is  estopped  firom  controverting  the  validity 

of  the  decree  ascertaining  the  amount  of  debt  to  be  paid 

by  the  administrator. 

But  it  is  insisted  that  in  addition  to  the  allegation  of  a 
judgment,  writ  of  execution,  and  return  of  $mlla  bona,  the 
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declaration  should  have  contained  a  formal  averment  of  a  May  Term, 
devastavit.     The  declaration  shows,  that  upon  a  bill  charg-       loo^. 
ing  the  administrator  with  having  made  a  pretended  final      Saxtsb 
settlement,  and  with  having  conmiitted  waste,  the  Ptobate  Thb  Staxb. 
Court  opened  up  his  settlement  and  found  in  his  hands, 
nnacconnted  for,  assets  belonging  to  the  decedent^s  estate, 
to  the  amount  of  1,732  dollars*     This,  in  our  opinion,  was 
a  sufficient  conviction  of  what  the  statute  denominates 
waste.    B.  S.  1843,  p.  559.    The  defendant  can  not  be  per- 
mitted to  controvert  a  devastavit  thus  established  against 
the  administrator.    1  Blackf.  344. — 2  id.  26.    A  formal 
ayerment  of  waste  was  not  requisite  to  sustain  this  action. 
Williams  on  Executors,  1697. 

The  next  inquiry  is  as  to  the  validity  of  the  second  plea. 
It  alleges  that  the  decree  set  forth  in  the  declaration  was 
predicated  upon  a  waste  and  embezzlement  of  assets 
derived  from  the  sale  of  real  property,  to  secure  the  faithful 
administration  of  which  Taylor  had  executed  a  second 
bond.  Therefore  it  }s  contended  that  the  present  suit, 
being  on  his  original  bond,  can  not  be  supported.^ 
bond  in  suit,  and  also  the  one  referred  to  in  the^ 
idea,  were  given  under  an  act  approved  February  ] 
entitled  ^an  act  to  organize  Probate  Courts,^  &c. 
8th  section  of  that  act,  it  is  provided  that  the 
whom  letters  of  administration  may  be  granted,^ 
befoie  the  delivery  thereof,  execute  a  bond  to  the 
with  freehold  security,  in  double  the  estimated  value  of 
the  estate  to  be  administered,  conditioned  for  the  faithful 
performance  of  the  duties  and  trusts  committed  to  him  as 
such  administrator,  according  to  law.  Under  the  19th  sec* 
tion  of  the  same  statute,  it  was  made  the  duty  of  the 
administrator,  when  he  discovered  that  the  personal  prop- 
erty was  insufficient  to  pay  the  debts  outstanding,  &c.,  to 
take  an  inventory  of  the  real  estate  of  the  intestate,  and 
cause  the  same  to  be  appraised.  And  upon  suggestion  of 
the  administrator,  it  became  the  duty  of  tiie  Court  to  order 
a  sale  of  such  property,  and  make  the  same  assets  in  his 
bands  under  the  provisions  of  said  act ;  the  administrator, 
pieviona  to  such  order,  filing  with  the  clerk  of  said  Court 
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M»j  Term,   «  such  farther  or  additional  bond  as  the  Court  may  require.'' 
1854.      R.  a  1831,  pp.  166, 161. 
Saxtxr  It  is  insisted  that  the  first  bond  was  given  withont 

Turn  Statb.  reference  to  the  real  estate.  That  position  is  not  siricdy 
correct  The  law  makes  it  the  administratoi^s  duty,  when 
he  discovers  the  insufficiency  of  the  personal  assets  to  dis- 
charge the  intestate's  debts,  to  take  an  inventory  of  the 
real  property  and  cause  it  to  be  appraised.  No  doubt  that 
duty  is  within  the  condition  of  the  original  bond.  Indeed 
it  requires  fidelity  in  the  performance  of  every  duty  and 
trust  committed  to  the  administrator.  It  would  theref<»e 
be  difficult  to  find  a  reason  why  the  condition  of  the  first 
bond  should  not  embrace  the  distribution  of  assets  derived 
jGrom  the  sale  of  land.  The  words  "•  such  other  and  addi- 
tional bond  as  the  Court  may  require,"  as  used  in  the 
statute,  evidently  conf(»Ted  on  the  Court  a  discretionary 
power.  Where,  in  the  opinion  of  the  Court,  the  adminis- 
tration bond  was  sufficient  to  secure  a  proper  application 
of  all  the  assets  belonging  to  the  estate,  including  those  to 
be  produced  by  the  sale  of  real  property,  further  security 
would  not  be  required.  The  condition  of  the  bond  sued 
on  in  this  case,  was  clearly  intended  to  secure  to  all  inte- 
rested in  the  estate  of  Biggs  the  performance  of  every  duty 
enjoined  upon  the  administrator. 

Wade  V.  Qraham^  4  Ohio  126,  is  directly  in  point.  In 
that  case  it  was  decided  under  a  statute  similar  to  the  one 
above  cited,  that  the  sureties  on  an  administmtion  bond 
are  liable  to  the  amount  of  the  penalty,  at  least,  for  pro- 
ceeds received  by  the  administrator  from  the  sale  of  lands 
under  an  order  of  the  Court. 

It  seems  to  us,  that  under  the  statute  of  1831,  no  suit 
could  be  maintained  upon  the  additional  bond  until  the 
penalty  of  the  original  bond  was  exhausted.  The  statute 
of  1843,  and  also  the  law  now  in  force,  relative  to  the  sale 
of  real  estate  by  an  administrator,  differ  in -phraseology 
from  the  act  under  consideration,  and  may  admit  of  a 
di£^nt  construction.  But  we  are  not  called  upon  to  give 
an  opinion  as  to  the  effect  of  administration  bonds  given 
under  these  later  statutes. 
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The  decision  upon  the  issue  sabmitted,  it  is  aUeged,  M*r  '^^'^> 
was  onstistained  by  the  prooiis  in  the  cause.     The  recosid      ^°^* 
does  not  profess  to  set  out  all  tiie  evidence  given  on  the      Hxki.t 
triaL    And  we  vnU  theiefore  jnesmne  that  there  v^ras  suffi-   BtmrsR. 
eient  evidence  before  the  Court  to  support  the  judgment. 

Per  Curiam^ — The  judgment  is  affirmed,  with  3  per 
cent  damages  and  costs. 

J.  A.  Faff  and  X  Perry j  for  the  plaintiff 

G.  Holkmd^  for  the  state. 


JtmeS. 


Henly  V.  Streeteb. 

Aflsmapeit  on  a  note  for  the  payment,  on,  &e.,  of  60  doDan,  in  a  hone  worth 

from  40  to  65^  doUars,  and  in  cash  notes  on  different  indiTidvals  for  tiie 

labaea. 
ffltf,  Aat  a  horae  worth  lesa  than  40  doUars^  or  notes  not  Indorsed,  were  not  a 

legtl  tender  upon  the  oontract 
A  trial  npon  an  immaterial  issue  can  not  be  aHeged  for  error  by  the  party  who 

tendered  the  iarae. 

APPEAL  from  the  Delaware  Circuit  Court  ^t*^' 

Datison,  3i^^8ireeter  sued  Henly  in  assumpsit  on  a  note 
&r  the  payment,  on  the  15th  of  Aprils  1846,  of  60  dollars, 
in  a  horse  worth  from  40  to  55  dollais,  cuid  in  cash  notes 
on  difEsrent  individuals  for  the  balance.  The  note  was 
given  by  Henly  to  one  Jobs^  and  by  him,  on  the  18th  of 
Aprils  1846,  assigned  to  Sireeter. 

There  were  two  pleas.  The  first  is,  that  Henly ^  on  tiie 
15th  of  Aprilj  1846,  tendercd  to  Jobs,  the  payee,  in  discharge 
of  the  note  sued  on,  a  horse  of  the  value  of  40  dollars,  and 
cash  notes  on  different  individuals  for  the  balance,  &c,  and 
that  the  tender  was  refrised,  &c.  Replication  in  denial  of 
this  plea.  The  eecond  plea  alleges,  that  the  consideration- 
of  ttie  note  in  suit  v^as  an  agreement  to  convey  to  Henly 
a  certain  tract  of  land  upon  the  payment  of  the  note,  and 
then  avers  that  the  said  note  was  assigned  without  consi- 
deration, &c    To  this  plea  Streeter  replied,  that  for  the 


126    4e| 
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May  Tem,   aasignmeiit  there  was  a  yalid  conflideration,  &c.    Tdal  by 
^^^      the  CoorL    Motion  for  a  new  trial  and  in  anest  oyermled. 


Hmr      Judgment  for  Stretter. 
STSBSTm.       Belatiye  to  tiie  tender,  the  facts  proved  were  these : 

On  tiie  day  fixed  by  the  note  for  tiie  delivery  of  the 
property,  one  Pugh^  EknJ^s  agent,  dfered  the  payee,  in 
discharge  of  the  note,  a  maxe  at  40  dollars,  and  also  pro- 
missory  notes  on  difierent  individoals  to  the  amount  of 
20  dollars.  Pugk  had  the  notes  in  his  pocket-book,  which 
he  took  out  of  his  pocket;  but  he  did  not  show  the  notes 
to  the  payee,  nor  did  he  give  him  a  description  of  them. 
The  notes  were  not  indorsed  When  the  property  was 
offered,  the  payee  said  he  wonld  take  it;  but,  upon  loddng 
at  the  mare,  stated  that  he  would  not  receive  her  until  she 
was  appraised ;  that  if  she  was  appraised  at  40  dollars  he 
would  take  her.  Thereupon  tiie  payee  and  JPugh  mutually 
agreed  on  two  persons  to  appraise  the  mare.  By  the 
appraisers  thus  chosen  she  was  valued  at  37  dollars  and 
fiO  cents.  The  payee  then  declined  taking  any  of  the 
property.  Upon  the  inquiry  whether  the  mare  was  really 
worth  40  dollars,  the  testimony  was  conflicting;  but  the 
fseponderance  seems  to  be  that  she  was  not  worth  that 
amount 

The  first  plea,  in  our  opinion,  was  not  sustained.  The 
efiect  of  a  tender  correctly  made,  is  to  vest  the  creditor 
with  the  legal  title  to  the  property  telidered.  Without 
indorsement,  the  title  to  the  notes  offered  could  not  be 
transferred.  The  notes  were  not  indorsed,  and  therefove, 
in  the  consideration  of  this  case,  cannot  be  regarded  as  the 
subject  of  a  legal  tender.  Nor  does  the  evidence  set  out 
in  the  record  result  in  proof  that  the  mare  was  of  value 
iNiffident  to  meet  the  requirements  of  the  note  sued  on. 

But  the  appellant  contends  that  the  issue  submitted  on. 
the  second  plea  was  immaterial.  If  tiiat  be  so,  still  he  is 
bound  by  the  judgment  The  second  plea  was  <deariy 
defective,  and  constituted  no  defence  to  the  action.  As  he 
made  the  first  fault  in  pleading,  the  error  is  one  which  he 
can  not  properly  set  up. 
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Fer  Curiam^ — The  judgment  is  affinned,  with  5  per  ^^7  '^^"^ 
cent  damages  and  coets.  ^^^ 

Wi  Marchj  for  the  appellant  Conujv 

T«  J.  Sample  and  i>.  KUgore,  tot  the  appellee,  Wiuov. 


CoNKLiN  V.  Wilson  and  Another,  Administrators. 

il.  indoned  an  aeoommodation  Ull  drawn  by  B.  fbr  the  pupoce  of  being  dls- 
emmlBd  eta  bank.  The  amoimt  of  the  bill  waa  left  blank,  bni  the  amoont 
to  be  drawn  apon  it  was  not  to  exoeed  300  doUan.  The  proceeds  were  to 
be  used  by  B.  In  the  pnrchase  of  cattle.  The  bank  haying  refused  to  dis- 
count the  bni,  B,  sold  it  to  C,  first  stating  to  C.  ihat  it  was  an  accommoda- 
tion bill,  and  was  to  have  been  dlsooonfted  in  bank  fbr  800  doDazf .  C.  filled 
the  blank  with  400  doUars.  J3.  realized  ftx)m  the  sale  of  the  lull  387  doUan, 
out  of  which  he  applied  325  dollars  to  the  purchase  of  the  cattle  in  contem- 
plation when  A.  indorsed  the  bill.  A.,  when  he  learned  that  the  bill  had 
been  sold  to  (7.  and  filled  up  as  aforesaid,  stated  that  in  all  probabait;^  he 
would  hava  to  meet  it;  and  B.  therenpon  transftrred  a  note  to  ^.  fiir  flOO 
doUan,  bat  the  note  was  without  consideration  and  of  no  ralne.  The  bill 
was  protested  for  non-payment,  and  notice  giren,  &c.  In  a  suit  by  C 
against  the  administrators  of  A.,  upon  the  indorsement,  held,  that  C.  was 
not  a  bona  JUk  bolder,  and  covld  not  maintain  the  anit 

ERROR  to  the  Wa»ne  Circait  Court  Mimdt^, 

Davison,  J^ — ConJcUn  sned  WiUon  in  assumpsit  on  a 
bill  of  exchange  for  400  dollars.  Sinoe  WiUoris  death 
tke  suit  has  proceeded  in  the  name  of  his  administrators. 
The  bill  was  drawn  by  one  John  Kenley^  accepted  by  Setk 
Kenley^  and  indorsed  by  WUsom.  Flea,  non  assumpsit, 
verified  by  oath.  The  Court  tried  the  cause  and  found 
for  the  defendants.  Motion  for  a  new  trial  ovezmled, 
and  judgment  against  the  plainti£ 

The  bill  in  question  was  indorsed  by  Wilson  for  the 
accommodation  of  John  Kenley^  the  drawer,  and  was  to 
be  diBcounted  at  the  Richmond  branch  bank.  No  amount 
was  inserted  in  the  bill;  but  it  was  understood  between 
WiUon  and  KenUy  that  the  amount  drawn  would  be  300 
dollars,  and  when  drawn  was  to  be  invested  in  cattle, 
Vol.  V^14 
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Iffty  Term,   which  Kenky  at  tiiat  time  desired  to  purchase.    The  bank 

*Q^'      refdsed  to  disconnt  the  bilL     It  was  then  sold  to  the  plain- 

CovKLiir     tif£    Prior  to  this  sale  Kenley  told  the  plaintiff  that  it  was 

Wiuioir.     <^  accommodaticm  bill  and  was  to  be  discounted  in  bank 

for  300  dollars.    With  a  knowledge  of  all  these  facts  the 

plaintiff  purchased  it  and  filled  the  blank  with  400  dollars. 

By  the  sale  Kenley  realized  387  dollars,  out  of  which  32S 

dollars  were  applied  to  the  purchase  of  ihe  same  cattle 

in  view  at  the  time  of  the  indorsement     Wilson^  when 

informed  of  the  sale  and  filling  up  of  the  bill,  stated  that 

in  all  probability  he  would  have  to  meet  it     Thereupon 

Kenley  transferred  to  him  ( WUson)  a  note  for  300  dollars. 

This  note  was  shown  to  be  without  consideration  and  of 

no  value.    The  biU  was  protested  for  non-payment,  and 

notice  of  protest  duly  given,  &;c. 

In  the  absence  of  rebutting  proofs,  tiie  possessor  of  a  bill 
will  be  deemed  a  bona  fide  holder  for  value.  This  the  law 
presumes.  But  how  stands  the  case  upon  the  record?  The 
bill  sued  on  was  indorsed  upon  the  condition  that  it  should 
be  discounted  at  the  Richmond  branch  bank,  and  for  an 
amount  not  to  exceed  300  dollars.  The  indorser  had  a 
perfect  right  to  annex  such  a  condition  to  his  engagement 
When  the  bill  was  rejected  by  the  bank,  the  object  of  it 
failed,  and  it  ought,  in  good  faith,  to  have  been  returned  to 
the  parties  who  gave  it  Instead  of  that,  however,  Kenley 
sold  the  bill  to  the  plaintiff  No  doubt  that  sale  was  made 
in  violation  of  the  agreement  upon  which  it  was  indorsed 
Still,  if  the  plaintiff  had  purchased  the  bill  without  notice 
of  that  agreement,  his  right  to  recover  in  this  suit  conM 
not  be  controverted*  But  on  that  point  the  evidence  is 
conclusive.  The  plaintifi|  when  he  took  the  bill,  was  fully 
notified  that  it  was  accommodation  paper,  and  also  of  the 
arrangement  on  which  the  indorsement  had  been  made. 
Witii  that  notice  he  received  the  bill  and  filled  up  the 
blank  with  400  dollars.  This  was  a  direct  fraud  upon 
WUson.  It  follows  that  the  plaintiff  does  not  hold  the  biD 
in  good  fidth.  Having  paid  for  it  was  not  sufficient  He 
viras  not  entitled  to  recover,  unless  he  had  taken  it  bona 
ftde^  and  for  a  valuable  consideration.    Both  were  neoes- 
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saiy.  10  Johns.  R.  198, 230.— 15  id.  269^18  id.  166^15 
Wend  566.— 1  Denio  583.-6  Ohio  246. 

But  it  is  contended  that  Wilson  assented  to  the  sale  and 
filluig  up  of  the  bill;  that  such  assent  is  proved,  fiist,  by  his 
attempt  to  make  arrangements  with  the  drawer  for  indem- 
nity; and,  secondly,  by  permitting  the  bill  to  remain  with 
the  holder  until  suit,  without  raising  any  objection.  We 
perceive  nothing  in  these  positions  that  would  excuse  the 
fraudulent  conduct  of  the  plainti£  The  evidence  will  not 
justify  the  assumption  that  Wilson  attempted  to  procure  an 
indemnity.  But  suppose  it  did:  he  had  the  right  to  pro- 
vide for  any  contingency;  nor  would  the  exercise  of  such 
right  be  considered  a  waiver  of  any  legal  defence  he  might 
have  against  the  bilL  The  argument  that  Wilson  raised 
no  objection  until  he  was  sued,  is  alike  untenable.  The 
plaintiff,  when  he  took  the  bill,  was  fully  advised  of  the 
agreement  under  which  it  was  indorsed*  It  was  therefore 
needless  for  Wilson  to  call  upon  him  and  reiterate  the  pro- 
visions of  that  agreement 

There  was  some  evidence  given  on  the  trial  upon  the 
mquiry  whether  KenUy  had  placed  in  WUsoris  hands  effects 
for  the  purpose  of  securing  him  against  his  liability  upon 
the  indorsement  That  point  was  left  in  doubt  But  it 
was  a  pure  question  of  fiact,  has  been  decided  by  the  Ck>urt 
sitting  as  a  jury,  and  we  are  not  inclined  to  disturb  the 
decision. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

J.  Rariden^  ior  the  jiJaintiff 

J.  S.  Newman  and  J.  P.  Siddallj  for  the  defendants. 


Ma7  Term, 
1854. 

BBI.TOK 

T. 
MlTKBAT. 


Belton  v.  Murray. 


ERROR  to  the  HimtingUm  Circuit  Court 

Per  Ouriam^ — Assumpsit  upon  a  promissory  note.    Pro* 

cess  was  duly  served.    Judgment  for  the  plaintiff  by  de* 

firalt 


Mondatff 
Junes. 
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Haj  Term,       The  record  presents  no  question  to  this  Court 
^Q^*  The  judgment  is  affirmed,  with  6  per  cent,  damages  and 

HOLLOWAT     costs. 

Ths  Stats.       A  i^*  Ptatt^  for  the  plaintiff 


Alsop  t;.  The  State. 


^wfay,  APPEAL  from  the  CarroU  Circuit  Court 

Per  Ouiriam^ — The  judgment  in  this  case  is  affirmed  far 
the  reasons  given  in  Lichtenstein  v.  The  StatCj  cmtey  p.  162. 
T.  A  Sims  and  Z.  Bairdy  for  the  plaintiffl 
JR.  A  RUepy  N.  B.  Taylor  and  J.  Coburttj  for  the  state. 


HoLLOWAY  and  Others  v.  The  State. 

I^mdajf,  ERROR  to  the  THppecamoe  Court  of  Common  Fleas. 

Per  Curiam. — This  case  was  before  this  Court  on  a 
former  occasion,  and  was  fully  considered.  7%e  Siate  v. 
BoUmo^,  8  Blackf.  45. 

The  only  difference  between  the  case  now  and  then 
consists  in  this:  that  Jenners  is  now  shown  to  have  been 
guilty  of  a  neglect  of  duty  as  agent  which  might  have 
rendered  him  liable  over  to  the  state,  and,  hence,  disquali- 
fied, under  the  old  law,  as  a  witness  in  the  case;  but  the 
facts  (the  second  point  of  difference)  before  proved  by  him 
are  now  proved  by  another  witness;  thus  placing  the  case 
meritoriously  on  the  same  ground  it  stood  upon  before. 

The  decree  is  affirmed,  with  5  per  cent  damages  and 
costs. 

Z.  Bairdy  for  the  plcdntifib. 

JR.  Jonesy  for  the  state. 
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SwoPB  and  Others  t;.  Abdebt. 


May  Tenn, 

1854, 

SWOFB 

Motwn  by  A  to  set  aside  a  sheriff's  sale  of  a  lot  in  Grmuburg  sold  as  the  .  ^' 
property  of  one  F.  The  (acts  were  these.  B,  and  C.  on  the  9th  of  Novem- 
ber, 1840,  recorered  a  judgment  in  the  Decatur  Circoit  Court  against  D.  and 
E^  aad  on  tiw  IMh  of  December,  1840,  F.  became  leplerin  bail.  On  the 
SOth  of  November,  1843,  the  auditor  of  Decatur  county  recovered  a  judgment 
against  F,  On  the  16th  of  November,  1843,  G,  and  H,  reoorered  a  judgment 
against  F.,  which  was  assigned  to  A,,  and  on  the  23d  of  the  same  month,  a 
mortgage  on  said  lot  was  foreclosed,  giren  by  i^.  and  wih  to  G.  and  H., 
dated  Jvfte  SS,  1842.  Executions  on  the  seTeral  judgments  were  in  the 
sheriff's  hands  at  the  time  of  the  sale  sought  to  be  set  aside,  and  the  sale 
was  made  on  all  the  executions  at  once,  though  the  sheriff's  deed  recited 
only  the  judgment,  execution,  ftc.,  of  B.  and  C,  The  judgment  of  B.  and 
C.  was  not  affected  by  any  appraisement  law,  but  the  other  claims  were 
aflfocted  by  the  appraisement  laws  in  force  in  1842-3.  The  lot  was  wordi 
800  or  900  doUars,  but  was  struck  off  at  the  sheriff's  sale  at  80  dollars.  It 
appeared  that  the  price  was  the  only  iund  accessible  to  ^charge  said  liens. 

Beld,  that  die  judgment  of  B,  and  C,  was  the  first  lien  on  the  lot,  and  the 
other  judgments  and  the  mortgage  were  a  Hen  according  to  their  zespecttre 


Held,  also,  that  the  sale  was  roid  for  inadequacy  of  price. 
A  sheriff,  in  selling  land  upon  execution,  can  receive  only  an  unconditional 
cash  bid. 

A  trial  widioat  an  issue  is  erroneous. 

/ 

ERROB  to  the  Decatur  Circuit  Court  Mmday, 

June  5. 

Stuart,  J.^ — Motion  to  set  aside  a  sheriff's  sale.  Swope 
and  others,  defendants  below,  filed  sixteen  pleas.  Trial  by 
the  Court,  and  judgment  setting  aside  the  sale. 

The  evidence  is  all  in  the  record. 

The  property  in  dispute  was  a  half  lot  in  Oreensburg* 
There  w^e  several  liens  upon  it,  and,  hence,  conflicting 
daims  to  the  proceeds.  The  title,  subject  to  these  liens, 
was,  prior  to  the  sheriff's  sale,  in  Martin  Jameson^  Sr. 

On  the  9th  of  November^  1840,  Abbott  and  Brothers 
recovered  judgment  in  the  Decatvr  Circuit  Court  against 
JIf.  and  F.  Jameson;  and  on  the  16th  of  December^  1840, 
Martin  Jameson^  Sr.,  became  replevin  baiL 

On  the  20th  of  November^  1843,  the  auditor  of  Decatvr 
county  recovered  a  judgment  against  Martin  Jameson^  Sr. 

On  the  16th  of  November j  1843,  Pollers  and  Butler  re- 
covered judgment  against  Jamesonj  Sr.,  and  on  the  33d  of 
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May  Tonn,  Novemberj  1843,  a  mortgage  on  the  half  lot  in  dispute 
^^^'  given  by  Jameson  and  wife  to  PoUey$  and  BuUerj  dated 
SwoPB  June  22, 1842,  was  foreclosed.  The  judgment  of  PbUeys 
Aju>BmT.     &nd  Butler  had  been  assigned  to  the  plaintiff  below. 

On  these  several  judgments  and  decree,  executions  were 
in  the  hands  of  the  sheriff  at  the  time  of  the  sale  sought  to 
be  set  aside. 

There  can  be  no  difficulty  about  the  priority  of  lien 
among  the  judgment  creditors.  It  is  a  simple  matter  of 
dates.  The  judgment  of  Abbott  and  Brothers^  rendered  in 
1840,  is  the  first.  The  mortgage  of  PoUeys  and  Butler, 
dated  Jiine  22, 1842,  stands  next  The  judgment  of  Fbl" 
leys  and  Butler^  of  which  the  defendant  in  error  was  the 
assignee,  is  last. 

It  appears  by  the  record  that  the  sale  was  made  on  all 
the  executions  at  once,  though  the  sheriff's  deed  to  the 
purchaser  recites  only  the  judgment,  execution,  &C.,  of 
Abbott  and  Brothers.  The  lot  was  worth  800  or  900  dol- 
lars. The  sum  for  which  it  was  struck  off  at  sherifi^s  sale 
was  80  dollars. 

The  judgment  of  Abbott  and  Brothers  was  not  affected 
by  any  appraisement  law;  but  all  the  other  claims  were 
affected  by  the  appraisement  laws  in  force  in  1842-3. 

Under  these  circumstances  it  is  not  very  dear  but  that 
the  sale  was  void  for  inadequacy  of  price.  Benton  v. 
Shreeve,  4  Ind.  R.  66. 

It  is  contended  that  the  sheriff  had  a  bid  of  417  dollars 
at  and  before  the  time  he  struck  off  the  half  lot  fcMr  80  dol- 
lars. Robinson,  the  attorney  of  PoUeys  and  Butler,  bid 
that  sum,  coupUng  it,  however,  with  the  condition,  that  the 
entire  bid  should  be  credited  on  the  claim  of  PoUeys  and 
Butler.  There  is  some  evidence  going  to  show  that  he 
once  or  twice  made  such  bid  unconnected  with  any  condi- 
tion. But  we  are  of  opinion  that  the  preponderance  of 
evidence  is  clearly  that  the  bid  was  coupled  with  the  con- 
dition. 

The  course  of  Robinson  in  bidding  now  with,  and  then 
without  the  condition,  was  well  calculated  to  confuse  the 
officer,  and  perhaps  justify  him  in  disregarding  it  alto- 
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gether.    The  bid  with  the  condition  waa  wholly  inad-  ^^y  Term, 
missible.     It  is  weU  eettied  that  the  sheriff  can  receive      ^°*^ 
only  an  tinconditional  cash  bid     Chaptnan  ▼•  Harwood^  8      Mius 
Black£  82.  ThbStatb. 

There  is,  therefore,  no  ground  for  setting  aside  the  sale 
on  the  hypothesis  that  there  was  a  higher  and  better  bid* 

On  other  grounds,  however,  the  judgment  of  the  Court 
below  in  setting  aside  the  sale  was  correct  The  price, 
considering  the  situation  of  the  property,  the  liens  for  the 
duscharge  of  which  it  appears  to  have  been  the  only  fund 
accessible,  was  inadequate.  And  this  being  a  direct  pro- 
ceeding to  set  aside  the  sale,  reached  irregularities  which 
it  would  have  been  unavailing  to  assail  collaterally. 

But  there  is  a  defect  in  the  proceedings  to  set  aside  the 
sale,  fatal  to  the  judgment  below.  Though  there  were 
sixteen  pleas  filed,  the  record  does  not  show  any  replica^ 
tion — any  issue  either  of  &ct  or  law.  A  trial  without  an 
issue  is  erroneous.  Mohan  v.  Shemum^  8  Bkckl  63^ — 
Omt  V.  Crist,  id.  674. 

Per  Cktriam* — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c 

J.  &  Scobeifj  for  the  plaintiffi. 

X  Robinson,  for  the  defendant 


Miles  v.  The  State. 


An  infonnation  for  retalliQg  spuitaons  liquor  without  license,  which  does  not 
iH^  a  price  for  which  the  Uqnor  was  sold,  is  had  on  motion  to  qnash. 

An  kfonnation  for  retafling  splritnons  liqnor  omitted  to  state  a  price  for  which 
tiie  liquor  was  sold.  The  Siqireme  Court  directed  the  Gomt  of  Comiaon 
Pleas  to  permit  the  distoict  attorney  to  amend  by  inserting  »  price. 

APPE  AXi  from  the  Tippecanoe  CSonrt  of  Common  Pleas*    MomUuf, 
Stuart,  J^ — Information  for  retailing  spirits  to  one  Jacob 
Walker. 
Motion  to  quash  overmled*    The  objection  taken  is  that 
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Umy  Tonm,  no  price  is  alleged  We  have  firequently  held  that  tfaiB  is 
^P^'  a  fatal  defect^  when  the  objection  ia  taken  at  the  proper 
Tms      time  by  motion  to  qnash. 

CoBT.  P^  Curiam. — The  judgment  is  reversed.     Cause   te* 

manded,  with  instmctions  to  permit  the  district  attorney 
to  amend  in  accordance  with  this  opinion  (!)• 
W,  F.  Lane^  for  the  appellant. 
L.  ReiUyj  fat  the  state. 

(1)  The  statute  upon  which  the  amendment  was  allowed,  is  as  follows: 
"An  infonnation  may  be  amended  in  matter  of  substance  or  form,  at  anj 
time  before  the  defendant  pleads,  without  leaTe;  and  at  anj  time  after  the  de- 
fendant pleads,  with  leare  of  the  Court.  The  information  may  be  amended  oa 
the  trial,  as  to  all  matters  of  form  and  Tarianoe*  at  the  discretion  of  the  Conzt, 
when  the  same  can  be  done  without  prejudice  to  the  rights  of  the  defendaai." 
S  B.  S.  1853,  p.  364. 


Tyner  r.  Cory. 


Trespass  before  a  justice  of  the  peace  for  killing  a  dog.  F1e%  in  i 
that  the  dog  was  trespassing  upon  $3bA  ii\juiing  the  wheat  field  of  the  defen- 
dant's father;  and  that,  as  the  servant,  &c.,  and  because  he  could  not 
otherwise  prerent  the  dog  from  doing  further  injury,  he  killed  Mm.  BeH 
that  the  plea  was  bad. 

The  plaintiff,  in  a  cause  appealed  fix>m  a  justice  of  the  peace,  by  withdrawing 
a  demurrer  sustained  to  a  plea  filed  with  the  justice,  did  not,  under  the 
B.  S.  1843,  become  liable  for  the  costs  of  the  canse  from  the  time  the 
demurrer  was  sustained. 

Mmda^,  APPEAL  from  the  Fayette  Circmt  ConrL 

Jtme  6.  Stuart,  J. — Trespass  by  Tyner  against  Coryy  before  a 

justice  of  the  peace,  for  kiUing  a  dog.  Pleas,  not  gnilty, 
lioensci  and  a  plea  of  justification,  the  substance  of  which 
was,  that  the  dog  was  trespassing  upon  and  injuring  the 
wheat  field  of  defendant's  father,  and  that,  as  the  servant, 
&C.,  and  because  he  could  not  otherwise  prevent  the  dog 
from  doing  frirther  injury,  he  killed  him.  Issues  on  the 
first  and  second  pleas,  and  demurrer  to  the  third,  which 
was  sustained  by  the  justice.  Trial  on  the  other  issues, 
and  judgment  for  the  plaintiff  for  90  dollars. 
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Oory  appealed  to  the  CircQit  Ck)Tirt    There  the  demmrer  Mky  Tenn, 
to  the  third  plea  was  overrcded.    A  bill  of  exceptions  shows,      ^Q^* 
that  the  Ck>tirt  refused  to  permit  the  plaintiff  to  withdraw     Osbobh 
the  demurrer  and  go  to  trial  on  the  merits,  eSxcept  on  the       ulr. 
tenns  of  paying  all  the  costs  accruing  subsequent  to  sus- 
taining the  demuner  by  the  justice.    On  the  plaintiff's 
refusal,  the  Ck>urt  gave  judgment  in  favor  of  the  defendant 
on  the  demurrer,  holding  the  plea  a  good  bar  to  the  action. 

This  was  erroneous.  The  plea  is  bad.  Besides,  the 
withdrawal  of  the  demurrer  was  not  such  an  amendment 
as  to  throw  the  costs  on  the  plaintiff.  R.  S.  1843,  p.  891, 
8. 171.  Even  had  the  plea  been  good,  the  plaintiff  should 
have  been  permitted  to  withdraw  his  demurrer  and  proceed 
to  trial  on  the  merits.  Whether,  under  the  statute,  the 
pleas  were  useless  and  might  have  been  disregarded,  we 
are  not  prepared  to  say.  R.  S.  1843,  p.  870,  s.  42.  Nor 
does  the  case  present  that  question. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c 

J.  Rffmanj  for  the  appellant. 


OsBORN  V.  Mat  and  Others. 

An  entrj  of  replerin  bail,  made  after  the  expintion  of  the  period  allowed  bj 
law  for  the  staj  of  execntion,  has  not  the  force  of  a  judgment,  and  wDl 
not  tnpport  an  execntion. 

APPEAL  from  the  Fountain  Circuit  Court  Mmfey, 

Per  C!Mnam.«— Motion  to  set  aside  an  execution.    Motion 
ovciTuled. 

The  motion  shotild  have  been  granted.  The  execution 
was  against  a  person  as  replevin  baiL  The  judgment  to 
which  the  entry  of  bail  was  made  was,  by  law,  subject  to 
a  stay  of  one  hundred  and  eighty  days.  The  entry  of 
replevin  bail  was  made  after  the  expiration  of  that  lengthy 
of  time  from  the  rendition  of  the  judgment,  and  was, 
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May  Term,  theiefore,  of  no  effect  as  a  judgment,  and  would  not  snp- 

^^^       port  an  execution. 
Shbrwood       The  judgment  is  reversed  with  costs.    Cause  remand- 
EL8L0W.      ed,  &C. 

W.  JEL  McMory^  for  the  appellant. 
D.  Brier ^  for  the  appellees. 


JiMeS. 


Sherwood  and  Others  v.  Elslow. 

After  the  money  secured  by  a  mortgage,  which  had  been  assigned,  became 
dae,  the  mortgagor  deliyered  certain  lire  stock  to  the  assignee  in  paymeal^ 
and  the  assignee  deliyered  np  the  mortgage.  The  assignee,  who  resided  in 
Mkhigtm^  started  to  drive  the  stock  there,  bnt  before  he  had  reached  the 
border  of  this  state,  in  which  the  mortgagor  resided,  the  stock  was  leried 
and  seized  upon  executions  against  the  mortgagor,  whidh  were  liens  on  the 
stock  when  it  was  deUrered  to  the  assignee.  Upon  a  trial  of  the  right  of 
property,  the  property  was  held  liable  to  the  execution.  Afterwards,  tlie 
mortgagor  paid  off  the  executions,  but  never  re-deliyered  or  offered  to  n- 
deliver  the  stock  to  the  assignee.  Heidf  that  these  £ftcts  did  not  show  a  pay- 
ment of  the  mortgage. 

APPEAL  from  the  Steuben  Circuit  Court 
Perkins,  J^ — Bill  by  an  assignee  to  foreclose  a  mortgage. 
Answer  averring  payment.   Proofe.  Decree  for  the  plaintiff 
below.     The  facts  are  as  follows: 

Elslow  J  the  plaintiff  in  the  bill,  held  a  mortgage  covering 
real  estate,  on  one  Nelson  EarlL  After  it  became  due, 
payment  was  demanded,  and  EarU  being  without  money, 
proposed  to  turn  out  certain  articles  of  live  stock  in  pay- 
ment, which  Elslow  agreed  to  take  and  did  take,  giving 
up  the  mortgage.  Elslow  resided  in  Michigany  whither  he 
started  to  return,  driving  his  stock.  Before  he  had  reached 
the  borders,  the  stock  in  question  was  levied  on  and  taken 
by  officers  upon  executions  which  had  been  in  their  hands 
against  Ea/rU  for  sometime,  and  were  liens  upon  the  stock. 
Elslow  instituted  a  claim  of  property  which  was  tried,  and 
resulted  in  a  dedsion  that  the  property  was  subject  to  exe- 
cution.   Some  two  weeks  afterwards,  EarU^  or  some  one 
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for  him,  paid  off  the  execntions,  and  has  since  held  the   ^^7  ^^nn, 
property,  as  he  says,  ready  to  be  re-delivered  to  Elslowy  but      -^^^^ 
it  has  never  been  re-tendered.     The  question  is,  whether     Hookbr 
the  foregoing  fects  show  a  payment  of  the  mortgage,  and   Biohasiw. 
that  Elslow  is  bound  still  to  return  and  receive  the  stock 
in  question,  or  get  nothing. 

We  think  no  payment  is  shown.  Elslow  had  a  money 
demand  against  EarlL  He  agreed  to  accept  certain  spe- 
cific articles  of  stock,  which  Earli  held  out  as  his  own,  in 
payment.  It  turned  out  that  that  stock  was  not  EarlPs^ 
and,  hence,  he  in  fiajct  gave  Elslow  nothing  but  a  tsertain 
amount  of  trouble  and  expense,  and  there  was  no  conside- 
ration for  the  surrender  of  the  mortgage.  When  the  stock 
in  question  was  taken  from  Elslow  and  decided  to  be  sub- 
ject to  EarlPs  debts,  Elslow^ s  claim  to  the  payment  of  his 
mortgage  in  cash  revived,  so  far  that  he  had  a  right  to 
assert  it,  if  he  chose,  rather  than  attempt  to  secure  the 
stock;  and  it  has  never  since  been  superseded  by  any  new 
agreement  to  accept  any  thing  else. 

The  other  parties  to  this  suit  are  those  who  had  pur- 
chased the  land  mortgaged  from  Earll  before  his  pretended 
payment  of  the  mortgage. 

Per  Omianh — The  decree  is  a£5brmed  with  costs. 

K  Brackenridgey  Jr.,  for  the  appellants. 

J.  B.  HowCj  for  the  appellee. 


Hooker  and  Others  v.  Richabds,  Administrator. 

ERROR  to  the  Clay  Circuit  Court.  nur^foy, 

Davison,  J. — This  judgment  is  affirmed,  for  the  reasons 
given  in  Booker  v.  Folsom^  4  Ind.  R.  90,  the  facts  of  the 
two  cases  being  similar. 

Per  Curiam. —  The  judgment  is  affirmed,  with  5  per 
cent  damages  and  costs. 

2L  Brackewidgej  Jr.,  for  the  plaintiflb. 

D.  McDonald,  W.  A.  McKenzie,  and  W.  Henderson^  for 
the  defendant. 
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Beaird  v.  The  United  States. 

Where  the  record,  in  a  csase  commenced  before  a  justice  of  the  peace,  does  not 
disclose  a  cause  of  action,  it  will  be  presumed  on  error  that  none  was  filed. 
A  trial  without  an  issue  is  erroneous. 


ITkundajf, 


ERROR  to  the  FayeUe  Circuit  Court 

Davison,  J. — The  United  States  of  America  sued  Beaird^ 
late  post-master  at  Brownsville^  Indianay  before  a  justice  of 
the  peace,  and  obtained  a  judgment  Beaird  appealed.  Id 
the  Circuit  Court,  judgment  was  rendered  for  the  plaintiff 
below. 

The  record  before  us  does  not  disclose  the  cause  of  ac- 
tion, and  we  must  presume  that  none  was  filed.  There 
being  no  cause  of  action  on  file,  there  could  be  no  issue  in 
the  case;  and  a  trial  without  an  issue  is  erroneous.  BeU 
V.  TroUer,  4  Blackf.  12.— Denby  v.  Bart^  id.  lS.—  Wilbridffe 
V.  Case,  2  Ind.  36. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c  - 

J.  A.  Fay,  for  the  plaintifE 

&  W.  Parker  J  for  the  defendant 


I%unday, 
Junes, 


Smith  v.  Stewart  and  Another. 

When  a  bailee  conyerts  the  thing  bailed  to  his  own  use,  the  contract  of 
baUment  ceases,  and  the  bdlor,  without  any  preyious  demand,  may  reooTV 
its  yalue  of  the  bailee,  upon  an  implied  promise  to  pay  therefor. 

A  tender  of  performance  of  a  parol  award,  and  a  refusal  of  the  tender,  aie 
equiyalent  to  a  perfoimaace. 

Arbitrators  will  be  presumed  to  haye  decided  in  accordance  wiA  law,  i^mm 
there  is  no  proof  in  relation  to  the  proceedings  had  before  them  showing 
the  contrary. 

ERROR  to  the  Vigo  Circuit  Court 

Davison,  Jw — Stewart  sudMosely  sued  Smith  in  assumpsit, 
for  goods  sold  and  delivered,  for  money  had  and  received, 
for  money  paid,  and  for  one  hundred  and  two  barrels  of  salt 
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sold  and  deUvered.    Pleas,  !•  The  general  issue.    2.  That  May  Term:, 
after  the  making  of  the  supposed  promises  set  out  in  the      1^^* 
de<daiation,  the  parties  submitted  all  the  matters  in  contro-  •   Smith 
versy  in  this  suit,  to  the  arbitration  of  Bswry  Ross  and    Stbwabt. 
Levi  O.  Warrenj  who  awarded  that  Smith  should  deliver  to 
Stewart  and  Mosely  their  jtiro  rata  share  of  certain  salt  saved 
fiK>m  the  burning  of  his  warehouse,  being  fifty-four  barrels, 
which  he  tendered  to  them  before  the  institution  of  the 
present  suit.    Replication,  that  there  was  no  such  arbitra- 
tion and  award  as  alleged    The  Court  tried  the  cause,  and 
found  for  the  plainti£b  204  dollars.     New  trial  refused  and 
judgment. 

Smith  was  engaged  in  the  forwarding,  commission  and 
storage  business  at  Terre^Ib/uie.  While  so  engaged,  his 
derk,  one  Livingston^  purchased  one  hundred  and  eighty- 
seven  barrels  of  salt  for  Stewart  and  Moselpj  which  was 
paid  for  by  an  order  drawn  on  them.  The  salt  cost  1  dollar 
and  80  cents  per  barrel,  and  was  stored  for  them  at  Smithes 
warehouse.  After  this  Livingstonj  Smithes  clerk,  sold  one 
hundred  and  fifty  banrels  of  their  salt  to  another  person; 
informed  them  that  he  had  done  so ;  and  told  them  that 
they  could  check  upon  SmitVs  warehouse  for  the  same 
number  of  barrels.  Afterwards  Stewart  and  Mosely  drew 
upon  Smithes  warehouse  for  seventy-five  barrels  of  salt, 
which  were  delivered  to  them  prior  to  Jamiary  3,  1852. 
Upon  that  day  his  warehouse  was  consumed  by  fire. 

Livingston^  their  witness,  testified  that  at  the  time  of  the 
fire  there  were  six  hundred  and  forty-one  barrels  of  salt 
stared  in  the  warehouse,  belonging  to  different  persons. 
That  at  that  time,  Stewart  and  Mosely  had  one  hundred 
and  two  barrels  of  salt  in  the  warehouse,  which  was  part 
of  the  salt  stored  there.  Witness  considered  that  their  salt 
was  stored  at  Smithes  warehouse,  to  be  drawn  out  as  they 
wanted  it,  just  as  other  merchants  did — thereby  saving 
d^yc^;  that  Smith  was  not  paid  any  thing  for  storage. 

It  appeared  that  three  hundred  and  forty  barrels  of  salt 
were  saved  from  the  fire,  and  the  balance  consumed ;  that 
the  pro  rata  share  of  Stewart  and  Mosely  of  the  three 
hundred  and  forty  bands  saved,  would  be  fifty-four  barrels; 
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Blay  T0im,  that,  after  the  fire,  a  pro  rata  statement  of  Iobs  was  made 

^•0^*      out,  in  which  all  concerned  acquiesced  but  SUtoari  and 

Smith      Mosely^  who  refused  to  agree;  that  the  parties  then  agreed, 

Snw4BT.    hy  parol,  to  settle  the  difficulty  by  arbitration ;  and  it  was 

left  to  the  said  Warren  and  Ross^  who  decided  that  Stewart 

and  Mosely  should  bear  their  pro  rata  share  of  the  loss, 

which  would  be  forty-eight  barrels,  and  leave  them  fifty-four 

barrels ;  that  both  parties  were  present  at  the  arbitration, 

were  examined  touching  the  case,  and  agreed  to  abide  the 

award ;  and  that  the  fifty^-four  barrels  of  salt  were  tendered 

to  Stewart  and  Mosely  before  this  suit  was  commenced, 

and  by  them  refused. 

The  evidence  plainly  shows  that  Smith  received  one 
hundred  and  seventy-seven  barrels  of  salt  belonging  to 
Stewifrt  and  Mosely^  on  deposit,  as  a  bailee  without  com- 
pensation. And  the  first  inquiry  is,  did  Smith  remain  such 
bailee  after  his  agent  had  sold  one  hundred  and  fifty  bairek 
of  that  salt  ?  In  other  words,  did  that  sale  put  an  end  to 
the  bailment? 

It  is  a  settled  principle,  that  whenever  a  bailee  converts 
the  thing  bailed  to  his  own  use,  the  contract  of  bailment 
at  once  ceases  to  exist.  He  becomes  a  wrong-doer,  and 
the  bailor  may  recover  of  the  bailee,  upon  an  implied 
jNTomise  to  pay  for  the  value  of  the  property  thus  converted 
This  he  may  do,  without  any  demand  preceding  the  insti- 
tution of  suit. 

In  the  present  case,  Smith  sold  the  property  bailed  with- 
out the  consent  of  the  bailors,  and  applied  the  proceeds  to 
his  own  use.  They  assented  to  the  sale  after  it  was  made; 
agreed  to  check  on  his  warehouse  for  a  number  of  barrels 
equal  to  those  sold ;  and  actually  did  receive  seventy^ve 
barrels,  pursuant  to  that  agreement.  But  the  eflfect  of  this 
arrangement  was  evidently  nothing  more  than  an  acknow- 
ledgment by  Smith  that  he  owed  Stewart  and  Mosely  for 
the  salt,  and  a  promise  on  their  part  that  they  would  receive 
payment  of  the  debt  in  salt  to  be  delivered  to  them  upaa 
their  order. 

It  is  assumed  in  argument  that  Smithy  by  agreement  with 
Stewart  and  Mosely ^  allotted  to  them  in  his  warehouse  one 
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hundred  and  fifty  barrels  of  salty  in  lieu  of  that  sold  by  his  ^^7  7«n&, 
agent     We  do  not  so  understand  the  evidence.    It  will      ^^^* 
not  bear  that  constmction.    No  such  agreement  is  shown       Siuth 
by  the  record;  nor  does  it  appear  that  any  number  of    Stswabt. 
barrels  was,  after  the  sale,  allotted  or  set  apart  in  his  ware- 
house  for  their  use.    It  can  not  be  fairly  inferred  from  the 
eyidence  that  any  portion  of  the  salt  consumed  was  ever 
owned  by  Stewart  and  Mosely.    This  suit,  then,  would  be  * 
clearly  maintainable,  unless  it  is  barred  by  the  award  set 
up  in  the  second  plea. 

The  award  pleaded  was  made  pursuant  to  a  parol  sub- 
mission. On  that  account  it  is  alleged  to  be  of  no  avail, 
until  actually  performed ;  that  a  mere  offer  to  perform  is 
insufficient.  But  in  the  case  before  us  the  property  awarded 
was  duly  tendered  and  refused.  This,  in  our  opinion, 
should  be  deemed  equivalent  to  a  performance.  We  are 
referred  to  2  Gieenleaf 's  Ev.,  sec  69,  where  it  is  said  that 
^an  award,  duly  made  and  performed,  may  also  be  pleaded 
in  bar  of  any  subsequent  action  for  the  same  cause."  That 
authority  is  not  in  point  Mr.  OreenUeaf  has  not  said  that 
an  award  duly  made  and  followed  by  a  tender  of  per- 
formance, would  not  constitute  a  sufficient  bar.  Indeed 
it  has  been  ruled,  that  in  pleading  an  award  in  bar  of  an 
action,  it  is  not  requisite  to  aver  performance  of  the  thing 
awarded.    Armstrong  v.  Mastenj  11  Johns.  R.  189. 

But  it  is  insisted  that  the  award  is  not  available  to 
Smithy  because,  in  making  it,  the  arbitrators  mistook  the 
law  of  the  case.  T]»is  argument  might  have  some  weight, 
if  it  was  shown  that  theur  decision  was  based  upon  the  < 
same  state  of  facts  now  before  us.  The  record  does  not 
{Mofess  to  show  the  evidence  given  -before  the  arbitrators. 
It  is  not  competent  for  us,  therefore,  to  dedde  whether 
they  did  make  an  erroneous  application  of  the  law  to  the 
facts  under  their  consideration  or  not.  In  the  absence  of 
proof  relative  to  the  proceedings  before  the  arbitrators,  we 
must  presume  that  they  acted  in  good  faith,  and  consider 
the  award  as  conclusive  upon  the  parties.  MerrtttY^MerrUt^ 
11  DL  565,—jmeheU  v.  Bushj  7  Cowen  185.— Caldwell  on 
Aib^p.279. 
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Mftj  Ten,  Per  Curiam. — The  judgment  is  leversed  witii  oosto. 

^Q^  Cause  remanded,  &c. 

Chxmowith  (X  C.  Cruftj  tat  the  plaintiff                      ' 

BioKB.  ^  ^*  OookmSj  for  the  defendants. 


Chenowith  r.  Hicks  and  Another. 

A  demurrer  wu  sustained  to  certain  special  pleas,  bat  the  facts  alleged  in  tibe 

pleas  were  admissible,  and  were  reoeived,  in  eridence  mider  die  general  issoe. 

Hdd,  that  it  was  not  necessary,  tiieieforB»  to  pass  on  the  merits  of  Aose 

pleas. 
The  Supreme  Ck>art  will  not  set  aside  the  Terdict  of  a  Jury  merely  becanae  tfie 

jury  assessed  higher  damages  than  the  Supreme  Court  would  hnve  done  on 

the  same  eridence. 
Tiespass  for  diverting  a  spring  branch  from  the  defigndanfs  i]aagfatei4KMse. 

Held,  that  nnder  the  former  system  of  practice,  the  &ct  that  the  slanghtpr- 

house  was  a  nuisance,  and  had  depreciated  the  value  of  the  defendant's  land, 

&c.,  was  not  admissible  in  defence. 

TTtunday,        ERROR  to  the  remUlUan  Circuit  Court 

JtUkR  8 

Stuart,  J« — BUks  and  Engluh  brought  an  action  on  the 
case  against  ChenowUh^  far  diverting  a  spring  branch  from 
its  natural  channel  The  dedaiation  contains  three  counts. 
The  first  -and  second  counts  are  tat  diverting  the  wator, 
Scc^  without  reference  to  the  use  made  of  it  by  the  defen- 
dants in  error.  The  third  count  is  for  diverting  the  water 
from  the  slaught^-house  of  Hicks  and  Eng'lish, 

The  defendant  below  filed  six  pleas.  The  first  is  the 
general  issue.  The  second  and  third  pleas  are  in  sub- 
stance the  same.  They  allege  that  Chenowith  has  been 
the  owner  of  the  land  on  which  the  spring  rises  ever  since 
1826;  that  he  built  a  dwelling,  bam,  and  other  outhouses, 
with  reference  to  the  use  of  the  spring,  to  the  value  of  2,000 
dollars;  that  he  has  been  in  the  habit  of  keeping  a  la^ 
amount  of  stock;  that  in  1847,  and  before  the  erection  of 
the  slaughter-house,  he  dug  a  small  ditch  for  the  purpose 
of  conducting  a  part  of  the  water  of  the  spring  to  a  point 
convenient  to  his  stables  and  yards,  to  be  used  as  stock 
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water,  taking  no  more  than  was  neoessary  for  that  pxut-  Mi^j  Ten, 
pose,  &C.;  that  the  reaidne  passed  off  in  -Uie  aocostomed      -^^^ 
channel  over  the  lands  of  £Bcks  and  English*  Cbskowita 

To  these  pleas  there  were  replications,  that  CkenowUh      hioxs. 
did  take  more  water  than  was  necessary,  &c,  and  that  the 
excess  passed  off  in  a  new  ronte  and  different  direction 
from  its  wonted  course,  condnding  to  the  country. 

The  fourth,  fifth,  and  sixth  pleas  take  the  ground  that 
the  slaughter-house  was  a  common  and  public  nuisance. 
The  fourth  plea  boldly  assumes  that  the  diversion  of  the 
water,  in  addition  to  procuring  stock  water,  was  the  means 
resorted  to  for  abating  the  nuisance.  The  fifth  and  sixth 
pleas  aver  that  the  slaughter-house  was  wilfiiUy  and  mali- 
ciously erected  to  injure  and  annoy  ChenowUh* 

General  demurrer  to  these  latter  pleas  sustained 

It  is  not  necessary  to  pass  upon  the  merits  of  these  pleas, 
as  the  matter  pleaded  was  admissible  under  the  general 
issue,  and  did  in  point  of  fact  go  to  the  jury. 

Trial  on  the  issues  formed  on  the  first,  second  and  third 
pleas,  and  verdict  of  guilty.  The  damages  were  assessed 
at  50  dollars. 

The  evidence  is  aU  set  out  in  the  record  in  the  usual 
mode. 

On  the  first  and  second  counts  it  clearly  appears  that 
the  plaintiffi  below  were  not  entitled  to  more  than  nominal 
damages,  if  indeed  to  that  even.  Most  of  the  evidence  is 
referable  to  the  third  count,  viz.,  the  injury  to  the  slaugb* 
ter-house. 

It  was  proved  that  the  land  of  Bkks  and  EmgUsh^  with 
the  spring  diverted,  and  without  the  slaughter-house,  was 
worth  25  dollars;  with  the  spring  in  its  natural  channd 
350  dollars;  and  that  the  slaughter-house  vms  worth  from 
800  to  1,000  dollars;  that  the  slaughterhouse  was  kept 
with  ordinary  care  for  such  establishments;  that  the  smells 
arising  from  the  ofbl  were  not  offensive  after  persons  be- 
came accustomed  to  them;  that  there  was  still  some 
water  in  the  natural  channel,  but  not  enough  to  carry 
off  the  blood,  &c;  that  some  excess  of  water  from  the 
water-trough  of  ChenowUk  found  its  way,  by  another  routei 

Vol.  V^16 
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May  Tevm,   to  the  Wobosh;  and  that,  by  leason  of  the  divenion  of  the 
^^^'      water,  the  business  of  slaughteiing  was  rendered  more  ex- 
Chbnowitb  pensiye. 
Hioics.  On  the  other  hand,  ChenowUk  proved,  in  addition  to  the 

several  matters  in  his  pleas,  that  the  establishment  was 
at  times  badly  tended;  that  by  reason  of  the  intolerable 
stenches,  his  property  had  depreciated  the  full  valne  of  the 
rent;  and  that,  from  the  first,  Excks  and  English  had  man- 
ifested ill  feeling  towards  Chenowith  in  patting  the  slaugh- 
ter-house where  it  was. 

On  this  state  of  facts,  the  plaintifis  below  were  dearly 
entitled  to  recover  something.  That  the  jury  assessed 
higher  damages  than  we  should  have  done,  is  no  reason 
why  we  should  set  aside  the  verdict.  We  can  not  say  that 
the  damages  are  at  first  blush  unreasonably  excessive. 

At  the  same  time,  we  have  no  doubt  had  the  old  system 
of  pleading  permitted  it,  ChenowUh^  and  not  the  defen- 
dants in  error,  would  have  been  entitled  to  damages.  The 
evidence  shows  that  he  was  far  more  injured  by  the  nui- 
sance the  slaughter-house  created,  than  they  by  the  diver- 
sion of  the  water. 

But  for  the  erection  of  such  a  house,  in  such  a  place,  and 
kept  as  that  was,  Chenowith  had  his  right  of  action  against 
ERcks  and  English.  If  it  further  appeared  that  they  had 
acted  maliciously  in  the'  selection  of  the  place  and  the 
manner  of  keeping  it,  a  jury  might  very  properly  give  ex- 
emplary damages. 

The  necessity  and  usefulness  of  such  establishments  is 
readily  admitted*  But  there  are  proper  places  for  ilieir 
erection;  not  in  the  immediate  vicinity  of  towns,  nor  in 
close  proximity  to  private  dwellings.  In  a  country  so 
sparsely  settled,  there  is  scope  enough  for  such  business 
without  creating  a  nuisance.  It  is  a  great  outrage  on 
ChenawHh  to  tell  him  to  be  patient  till  habitual  familiarity 
wears  o£f  the  pungency  of  the  smell;  and  they  who  thus 
tzifle  with  the  health  and  comfort  of  their  neighbors  to 
profit  thereby,  should  be  made  to  smart  for  the  foul  experi- 
ment. 

But  in  this  form  of  action,  under  the  old  system,  these 
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&ct8  can  not  avail   C^enauHih.     He  must  seek  lediess 
directly  by  suit  against  the  vnrong-doers. 

Per  Curiam. — The  judgment  is  affinned  with  costs. 

X  P.  Usher i  for  the  plaintiff. 

E.  W.  McChughep  and  J.  A.  Wright j  for  the  defendants. 
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Yah  Fobsbk 

T. 
KiTCHBK. 


Van  Possen  v.  Kitchen. 


The  maker  of  a  note,  in  a  suit  by  an  assignee,  has  the  same  rights  as  to  the 
range  of  his  eridence  in  impeaching  its  consideration,  as  he  would  haye  in  a 
rait  by  the  payee. 


APPEAL  from  the  Decatur  Circuit  Court. 

Stuart,  J. — Van  Fossen  sued  Kitchen  on  a  note  of  400 
dollars.  The  defendant  set  up  failure  of  consideration. 
Trial  by  jury  and  judgment  for  the  defendant.  Van 
Fossenj  having  embodied  all  the  evidence  in  the  record, 
appeals. 

It  appears  that  Newberry  and  Loomis  sold  Kitchen  a 
patent  right  for  a  clover-huUing  machine  in  twelve  coun- 
ties, for  1,300  dollars,  of  which  the  note  in  suit  was  the 
first  instalment,  and  assigned  by  the  payees  to  the  plaintiff. 

Among  other  things  it  was  stipulated  in  the  contract, 
that  if  Kitchen^  after  using  due  diligence  in  exhibiting  the 
machiaes  and  selling  rights,  should  fail  to  make  sales  to 
the  amount  of  his  obligations,  then  the  payees  of  the  note 
should  accept  the  amount  of  sales  he  had  made,  in  cash 
or  cash  notes,  &c.,  and  .cancel  and  deliver  up  his  notes,  he 
deeding  back  the  unsold  territory. 

Two  errors  are  assigned,  viz., 

1.  The  evidence  does  not  sustain  the  finding  of  the  jury. 

2.  The  Court  erred  in  permitting  the  deeds  of  reconvey- 
anee  tendered  by  Kitchen  to  Newberry  and  Loomis  to  be 
given  in  evidence. 

As  to  the  first  objection,  it  appears  that  Kitchen  had 


Thtraday, 
Junes. 


398  CASES  IN  THE  SUPREME  COURT 

May  T^nB,   visited  the  connties  purchased,  with  a  view  of  selliiig,  but 

^^^*      without  success.    The  evidence  of  what  had  been  done 

ADKura     '^^as  before  the  jury;  the  verdict  is  equivalent  to  saying 

SiBam.    that  Kitchen  had  used  due  diligence  in  endeavoring  to  sell, 

Sec.    This  is  our  own  conduBion  from  tiie  evidence.    And 

even  had  we  differed  from  the  jury,  we  should  not  have 

diBturbed  their  finding  on  a  question  so  peculiarly  within 

their  province  to  decide. 

There  is  nothing  in  the  second  objection.  Kitchen  had 
the  same  rights  as  to  the  range  of  his  evidence  in  making 
out  his  defence  against  the  assignee,  that  he  would  have 
had  against  the  assignors. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 
J.  8.  Scobep  and  W.  Oumbacky  for  the  appellant. 
J.  Gavinj  for  the  appellee. 


Adkinb  and  Others  v.  Sidener. 


The  petition  of  a  guardian  to  sell  real  estate  of  his  ward,  was  filed,  the  tp- 
pradsers  appointed  and  sworn,  the  appraisement  made  and  letamed,  and  Ae 
Older  of  sale  made,  on  the  same  day.  Eidd,  that  this  was  not  nBkkai, 
vnder  the  B.  8. 1848,  to  set  aside  llie  order  of  sale. 

It  was  not  necessary,  under  the  B.  8. 1843,  that  the  record,  in  the  case  of  i 
goardian's  application  to  sdl  real  estate,  should  show  that  any  eridence  wai 
offered  to  snstain  the  matters  set  ont  in  the  petition. 

8nd&  evidence  does  not  seem  to  have  been  necessary  to  aoliioiue  an  order  of 
sale. 


mrtdojf,        ERROR  to  the  Decatur  Probate  Court 

Stuart,  J^ — Petition  by  a  gnardian  to  sell  land  of  his 
wards.  The  petition  sets  ont  the  several  reasons  which 
induce  the  guardian  to  seek  a  sale,  viz.,  the  indebtedness 
of  the  wards;  that  the  land  sought  to  be  sold  was  incam* 
bered;  that  the  other  heirs  owning  shares  therein  had  sold; 
that  there  was  no  personal  property;  and  that  the  other 
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lands  of  the  wards  were  advandiig  more  rapidly  in  value  Uay  Tens, 
than  this,  &c.    The  petition  was  properly  verified.  185^. 

The  Court  say,  that  having  folly  seen  and  inspected  the     Ai>k»» 
premises,  and  being  fully  satisfied  that  the  said  interests     Sidmbb. 
in  said  lands  ought  to  be  sold,  as  prayed  for  by  the  peti- 
tion, it  is  ordered,  &c.    The  appraisement,  bond,  sale,  &c^ 
seem  to  be  regular. 

But  it  is  objected  that  the  petition  was  filed,  the  ap* 
praisers  appointed  and  sworn,  the  appraisement  made  and 
returned,  and  the  order  of  sale  made,  all  on  the  same  day. 
This,  it  is  said,  is  calculated  to  excite  suspicion.  So  it 
may  be.  But  mere  suspicion  is  not  recognized  as  a  ground 
of  setting  aside  such  sales.  In  connection  with  other  fieusts, 
it  mig^t  have  great  weight  in  giving  a  fraudulent  character 
to  the  transaction.  Of  itself  it  is  not  sufficient  Nor  does 
such  haste  seem  inconsistent  with  the  statute.  R.  S.  1843, 
c.  35,  ss.  110  to  114  inclusive. 

It  is  objected  that  the  record  does  not  show  that  any 
evidence  was  offered  to  sustain  the  matters  set  out  in  the 
petition*  It  does  not  seem  to  be  required.  K  the  Court 
is  satisfied  with  the  propriety  of  selling  such  real  estate,  it 
is  sufficient.  Sect.  Ill,  suprcu  The  statute  is  silent  as  to 
the  means  to  be  resorted  to,  to  satisfy  the  Court  And 
when  the  record  shows  that  the  result  has  been  produced, 
we  will  presume  in  favor  of  judicial  action;  that  the  end 
was  attained  by  proper  and  adequate  means. 

We  see  no  error  in  the  proceedings. 

Davison,  J.,  having  been  concerned  as  counsel,  was 
absent 

Per  CWtom^— The  order  of  sale  is  affirmed. 
J*  RynuMj  for  the  plaintiiis. 
A,  Davisimf  for  the  defendant 
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May  Tem, 
1854> 

MVKPHT 

V. 

Bablow. 


Thursday, 
JwteB. 


MuRPHT  V.  Barlow. 

A  circoit  judge  who  had  been  engaged,  before  entering  upon  his  office,  as  oomi- 
sel  in  a  cause  in  the  Waba^  Circoit  Conrt,  appointed  a  special  term  of  said 
Court  for  the  trial  of  the  cause,  and  notified  anotiier  ctrcoh  judge  to  hold 
such  teem.  The  fact  that  the  former  had  been  engaged  as  eomuel  la  the 
cause,  was  known  at  the  February  term  of  the  Court,  1853.  The  notice  to 
the  other  judge  was  given  June  1, 1853,  tlie  cause  was  called  for  trial  on  the 
14th  and  continued  to  the  16th  day  of  that  month,  when  it  was  tried  and 
judgment  rendered  for  the  plaintiff.  When  the  caose  was  called  at  tiie  spe- 
cial term,  the  defendant  objected  to  the  jnxisdiction,  &c.  Hdd,  thai  andar 
the  B.  S.  1852,  the  Court,  at  the  special  term,  had  jurisdiction. 

A  cause  was  continued  to  the  next  regular  term  of  the  Circuit  Court.  At  an 
intervening  special  term  the  cause  was  tried-^e  defendant  appearing  at  the 
trial.    Held,  that,  by  his  appearance,  the  inpgolazity  was  waived. 

ERROR  to  the  Wabash  Circuit  Court. 

Perkins,  J. — Barlow  commenced  an  action  of  assumpsit 
against  Murphy j  in  the  Wabash  Circuit  Court,  Pleas,  non 
assumpsit,  payment  and  set-ofil 

Tlie  issues  were  made  up  while  judge  Biddle  was  the 
circuit  judge. 

Afterwards,  judge  Pettit  succeeded  judge  Biddle  upon 
the  bench.  He  was  interested,  having  been  of  counsel  in 
the  cause,  and  was  objected  to.  He  appointed  a  special 
term  for  the  trial  of  the  case,  and  notified  judge  Stafifieldj 
requesting  him  to  hold  said  term.  He  did  so,  and  the  par- 
ties appeared  at  the  calling  of  the  cause  on  the  14th  day 
JunCj  and  the  same  was  continued  to  the  16th  day,  when 
it  was  submitted  to  the  Court  for  trial,  and  a  judgment 
was  rendered  for  the  plaintifE 

A  bill  of  exceptions  states,  "that  on  this  16th  day  of 
JunCy  1853,  when  this  cause  was  called,  the  defendant  ob- 
jected to  the  jurisdiction  of  said  Court,  it  being  shown  to 
the  court  that  notice  to  hold  the  special  term  of  the  Court 
was  given  to  the  Hon.  Thomas  S.  Stanfield  by  the  Hon. 
John  U.  Pettity  on  the  1st  day  of  Juney  1853;  and  further, 
that  the  R.  S.  of  1852  were  distributed  to  Wabash  county 
on  the  18th  of  April,  1853,  and  further  that  the  disqualifi- 
cation of  judge  Pettit  to  try  the  cause  was  discovered  at 
the  February  term,  1852,  whereupon  said  Circuit  Court 
decided  in  fiivor  of  the  jurisdiction,  and  refused  to  grant  a 
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motion  for  a  continuance  of  said  cause.''    The  section  of  May  Tenn, 
the  statate  under  which  the  special  term  was  appointed       ^oO^» 
and  held,  is  the  third  upon  p.  5,  of  yoL  2,  of  the  R.  S.  of    Hitspht 
1852.    It  provides  that  when  a  circuit  judge  is  a  party,  or     Baslow. 
interested,  or  related  to,  or  is  counsel  for,  a  party,  &c.,  and 
is,  for  that  cause,  objected  to  as  judge,  '^he  shall  appoint  a 
time  during  the  vacation  of  such  Court,  and  give  ten  days' 
notice  thereof  to  some  other  judge  of  a  Court  of  record, 
who  shall,  at  the  usual  place  of  holding  Courts  in  such 
county,  and  at  the  time  designated  by  such  disqualified 
judge,  not  exceeding  thirty  days  after  the  service  of  pro* 
cess,  or,  in  appeals,  after  the  discovery  to  him  of  his  dis- 
ability in  such  suit,  attend  at  and  preside  therein,"  &;c.    It 
is  very  evident  upon  a  mere  reading  of  this  section  of  the 
statute,  that  the  case  before  us  does  not  £bJI  within  its  letter; 
and  it  is  as  evident  that  it  is  embraced  by  its  spirit;  and 
the  statute  is  a  remedial  one,  and  to  be  liberally  construed. 

In  such  a  state  of  facts,  it  is  a  settied  rule  of  construction, 
that  where  a  case  falls  within  the  mischief  to  be  remedied, 
and  is  clearly  embraced  by  the  spirit  of  the  statute,  the 
statute  may  be  extended,  by  construction,  to  embrace  it. 

We  have,  therefore,  not  without  some  hesitation,  how« 
ever,  concluded  that  the  Court  did  not  err  in  taking  juris- 
diction of  the  cause. 

It  is  also  objected  in  this  Court  that  the  cause  had  been 
continued  to  the  next  regular  term;  but  the  appearance  of 
the  party  to  the  cause  at  the  special  term,  waived  all  objec* 
tions  of  this  character. 

Another  bill  of  exceptions  presente  a  statement  of  the 
points  regarded  by  the  judge  as  proved  on  the  trial  before 
him,  and  the  legal  positions  he  assumed  in  deciding  the 
cause  upon  the  evidence.  But  the  statement,  not  purport* 
ing  to  set  out  all  the  evidence,  is  too  vague  and  brief  to 
enable  us  to  determine  upon  the  correctness  of  the  finding 
upon  the  facts. 

Per  Curiam. — The  judgment  is  affirmed,  with  1  per  cent, 
damages  and  costs.  - 

D.  JIf.  CoZy  for  the  plaintiC 

J*  U.  PeUUj  for  the  defendant. 


338 


CASES  IN  THE  SUPREME  COURT 


lift/  Tmtti 
1804. 

PULBTBR 
T. 

BuBon. 


Plasteb  and  Another  v.  Burgeb. 


Appeal  ftom  ui  order  temporarily  enjofadag  a  Boit  In  ejectment  commenfled  by 
A.  agsinst  B.,  to  recorer  land  irhich  had  been  aold  on  an  ezecotion  against 
and  as  the  property  of  B,,  to  one  C.  It  appeared  that  the  property,  when 
Bold,  was  worth  1,000  dollars,  and  wa«  purchased  by  C.  for  200  dollan; 
that  it  WBB  Bofibred  to  remain  in  B.'s  poBiesslon  for  fiTe  yearB,  as  if  no 
change  of  title  had  taken  place,  and  was  then  aold,  while  atill  wortk  1,000 
doUars,  by  C.  to  A.,  for  500  dollars,  &c.  It  also  appeared  that  biddmg  was 
prerented  at  the  sheriff's  sale  by  C's  promises  to  B.  and  his  crediiors  tiiat 
the  latter  should  be  paid  and  B,  allowed  to  redeem,  &c.  JSdd,  that  a  case 
entitling  B,  to  relief  was  shown,  and  timt  the  order  of  injnnetion  ahoald  be 
affirmed. 


Thwiday, 
•Time  8. 


APPEAL  from  the  Hendricks  Ciicnit  Conrt. 

Perkins,  J. — ^Bill  in  chancery  to  set  aside  a  deed,  enjoin 
a  suit  at  law,  &c.  Temporary  injunction  granted.  Answen. 
and  depositions  filed.  Motion  to  dissolve  oveimled,  and  an 
appeal  from  that  decision  to  this  Court 

It  appears  by  the  record  that  divers  judgments  were  ren- 
dered in  the  Hendricks  Circuit  Court  against  Henry  Burger^ 
which  were  liens  upon  the  real  estate  owned  by  Burger 
and  on  which  he  resided;  that  an  execution  was  taken  out 
upon  the  oldest  of  said  judgments,  and  the  real  estate 
offered  for  sale ;  that  Matlock  purchased  it  for  200  dollan 
in  January^  1845;  that  he  suffered  Burger  to  remain  in 
undisturbed  possession  till  ilfay,  1851,  when  said  Mailock 
sold  said  real  estate  to  John  Plaster  for  500  dollars; 
that  Plaster  has  commenced  an  ejectment  to  recover  the 
possession ;  that  raid  lot,  at  the  times  Matlock  purchased 
and  sold  it,  was  worth  1,000  dollars;  that  there  was  a  good 
deal  of  unsettled  business  between  Matlock  and  Burger, 
and  that  the  latter  was  greatly  involved,  having  little,  pro- 
bably, but  the  real  estate  in  question,  with  which  to  pay 
his  debts. 

Burger  alleges  that  the  purchase  by  Matlock  at  sheriff's 
sale  was  for  the  benefit  of  him  (Burger),  and  that  the 
subsequent  sale  to  Plaster  was  fraudulent  This  Mailock 
and  Plaster  deny,  insisting  that  Matlock  fairly,  and  without 
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oondition,  purchased  at  sheriff's  sale,  and  as  fairly  sold  to  ^^r  Tvm, 
Plaster.  ^^^ 

The  naked  &ets  of  the  case  strongly  indicate  something    Fi^tbs 
wrong.     Land  worth  1,000  dollars  is  purchased  for  200     Bubobb. 
dollars,  is  suffered  to  remain  in  the  possession  of  the  then 
owner,  as  if  no  change  of  title  had  taken  place,  for  five 
years,  and  is  then  sold,  while  still  worth  1,000  dollars,  for 
500  dollars,  without  removing  the  occupant. 

The  drcnmstances  suirounding  the  transaction  still  more 
strongly  indicate  firaud. 

Jeremiah  Depew  says  he  had  a  judgment  against  Burger 
for  260  dollars,  which  he  intended  to  secure  by  bidding  on 
the  property;  that  he  attended  the  sheriff's  sale,  and  when 
he  anived  at  the  place,  he  found  Burger  and  Matlock  in  a 
private  room,  engaged  in  conversation ;  that  he  stated  to 
them  that  he  had  come  to  the  sale  and  intended  to  buy 
the  property  unless  his  claim  was  arranged ;  that  Bwrger 
repUed  that  he  and  Matlock  were  then  attempting  to 
arrange  the  matter,  and  that  it  would  be  done ;  that  JUo^ 
lock  made  no  objection — said  nothing;  that  he,  Depevf^ 
sooordingly,  did  not  bid  at  the  sale;  and  subsequently 
called  on  Matlock  to  pay  his  judgment  according  to  the 
understanding,  but  Matlocky  not  denying  the  agreement, 
put  him  ofl^  saying  he  had  not  got  quite  through  with  his 
arrangements  with  Burger^  and  promising  to  pay  the 
judgment  as  soon  as  he  should  do  so. 

Edmund  Clark  says  he  attended  the  sale  with  a  view  of 
bidding,  should  it  become  necessary,  to  secure  himself  in  a 
matter  wherein  he  was  security  for  Burger ^  and  that  he  so 
informed  Burger.  ^^ Burger  then  said,  *you  want  to  ruin  me.* 
Witness  replied  that  all  he  wanted  was  to  secure  himself 
on  account  of  his  liability  as  security  for  him.  Witness 
slso  told  Burger  that  if  he,  witness,  should  purchase  the 
property,  he.  Burger^  should  have  the  same  back  by  paying 
the  purchase  money  and  the  amounts  for  which  witness 
^^  Bable.  Burger  replied  that  he  would  not,  or  that  it 
would  not  suit;  that  Matlock  was  going  to  bid  off  the 
property,  as  his  impression  was,  for  Burger.  Witness  then 
told  Burger  that  if  Matlock  would  make  him,  witness,  safe, 
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May  Term,   witness  wotdd  not  bid ;  that  he  did  not  want  ttie  property. 

^^^'       Bwrger  then  went  to  Matlock^  about  twenty-five  or  thirty 

Plaster     feet  distant,  and,  after  a  short  conversatian,  which  witness 

BuROBK.     did  not  hear,  Matlock  tamed  to  witness  and  said  ^I  will  do 

it,'  in  rather  an  angry  manner.    Immediately  afterwards  the 

sale  commenced,  and  Burger  and  Matlock  came  up  to  ymif 

ness,  and  Matlock  said  to  witness,  'you  may'  or  'you  mnst 

bid  till  it  comes  up  to  the  amount  of  200  dollars,  and  then 

stop,  so  as  to  prevent  people  firom  thinking  there  is  an 

airangement.'     Witness  bid  up  to  195  dollars,  and  said 

property  was  struck  off  to  Matlock  at  200  doUars." 

Joseph  &  Miller  says,  in  1850  said  Matlock  called  on 
Burger,  in  presence  of  witness,  and  told  him  he  had  come 
to  make  some  arrangement  about  said  property,  and  asked 
if  he  was  going  to  redeem  it,  as  he  had  the  preference 
over  anybody  else;  and  that  Burger j  in  said  conversation, 
claimed  that  he  had  paid  the  redemption  money  already. 

It  is  evident,  firom  the  record,  that  bidding  was  pre- 
vented at  the  sherifTs  sale,  by  the  promises  of  Matlock  to 
the  execution-defendant  and  his  creditors,  that  those  cre- 
ditors should  be  paid  and  Bwrger  permitted  to  redeem, 
whereby  said  execution-defendant's  property  was  sacrificed. 
And  we  think  the  circumstances  under  which  Plaster  pur- 
chased, sufficient  to  have  put  him  on  inquiry  and  to  chai^ 
him  with  notice. 

The  question  then  arises,  is  Burger  entitled  to  any 
redress  ? 

The  cause  not  having  been  heard  finally,  and  a  decree 
rendered,  we  have  no  question  before  us  as  to  the  par- 
ticular shape  in  which  redress  shall  be  given.  The  only 
question  before  us  is,  shall  any  be  accorded,  and  should 
the  suit  at  law  be  restrained  till  the  final  hearing  of  this 
cause?  On  these  points  we  have  no  doubt.  Burger  and 
his  creditors  must,  by  some  decree,  have  the  benefit  of  his 
property  of  which  they  have  been  defirauded  through  Mai- 
locWs  promises,  or  they  must  have  a  fulfilment  of  those 
promises;  and  the  ejectment  should  be  stayed  till  the  final 
redress  is  decreed.  See  Bunts  v.  Cole,  7  Blackf.  265,  and 
Benton  v.  Shreeve,  4  Ind.  R  66. 
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Per  Ouriatiu — The  decree  is  affirmed  with  costs. 
/  8.  Harvey  and  J.  M.  Qregg^  for  the  appellants. 
A.  A.  HdmmoncLsixd  C.  C.  Nave^  for  the  appellee. 


May  Term, 
1854. 

WiLLIAXB 

y. 
Thx  State. 


Williams  v.  Thb  State. 


Debt  on  a  sheriff's  bond  for  the  failnre  of  the  sheriff  to  return  an  execution 
within  the  period  required  hy  statute.  The  execution  was  dated  March  3, 
1843,  and  was  returned  March  A,  1844,  the  preceding  day  heing  Sunday. 
Hdd,  that  the  year  expired  on  the  3d  of  Mardi,  1844,  but,  that  day  being 
Sumdajf,  the  execution  was  returnable,  hy  the  statute,  on  the  following 
Mondaif, 

APPEAL  from  the  Morgan,  CSrcuit  Court. 

Per  Curiam. — Debt  against  Williams  on  his  official  bond 
as  sheriff  of  Morgan  county.  Breach  alleged,  the  failure 
to  letam  an  execution  in  time. 

The  execution  was  dated  March  3,  1843;  and,  hence, 
under  the  rule  now  established  for  the  computation  of 
time,  was  returnable  March  3,  1844.  But  that  day  was 
Sunday;  and,  by  the  statute  of  1843,  the  execution  was, 
on  that  account,  returnable  on  the  following  Monday^  being 
the  4th  of  March*  On  that  day  it  was  returned.  There 
was,  therefore,  no  breach  of  the  bond. 
uOn  the  failure  of  a  sheriff  to  return  an  execution  in 
time,  he  was  liable  to  10  per  cent,  on,  over  and  above  the 
amount  of,  the  debt,  &c.,  under  the  statute  of  1843.  That 
statute  was  subsequently  repealed ;  but  the  Circuit  Court 
mstracted  that  the  plaintiff  had  a  vested  right  in  said 
10  per  cent,  which  the  legislature  could  not  take  away. 

K  that  10  per  cent,  was  a  penalty,  the  legislature  had  a 
right  to  remit  it.  See  the  cases  cited  in  Norris  v.  Crocker 
et  oL,  13  Howard  429. 

The  judgment  is  reversed  with  costs.  Cause  remand- 
ed, &c 

i.  Barbour  and  A.  O.  Porter j  for  the  appeUant. 

&  R  Buskirk  and  0.  H.  Test^  for  the  state. 


Thundwf, 
June  8. 
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Ukj  Tarm, 
1854.  RoDOEBS  v.  McLeart. 


BODOBBB 

Y,  A  eaiue  haying  been  twice  oondniied  upon  tlie  plalntifrs  aAdftTit^  on  aoooant 

McIdUJtT.  of  the  absence  of  a  witness  residing  in  another  oonnty,  at  the  third  tena  As 
plaintiff  again  applied  for  a  oontinnanoe,  on  aoconnt  of  the  absence  of  tin 
same  witness.  In  support  of  his  motion  he  offered  his  fonner  affidaTit»  to 
which  he  had  been  re-sworn,  alleging  that  the  witness  had  been  anhpcenaed 
and  was  not  present,  and  that  he  oonld  not  so  folly  proTe  bj  odier  witoesstt 
certain  specified  facts.  The  plaintiff,  notwithstanding  the  faihire  of  die 
witness  to  appear  at  three  sncoessiTe  tenns,  always  refosed  to  take  an 
attachment  for  him.  The  Conrt  ovemiled  the  last  application,  wad  ti» 
plaintiff  haying  refused,  when  the  cause  was  called  for  trial,  to  adduce  any 
evidence,  the  Court  dismissed  the  suit    EUd,  that  the  Conrt  did  right. 

Thtr^day,        ERROR  to  the  Decatur  Circuit  Court. 

Perkins,  J. — Assumpsit  on  the  common  counts.  Gren- 
era!  issue  and  set-off  pleaded 

The  cause  was  twice  continued  to  enable  the  plaintiff 
to  procure  the  attendance  of  a  witness  firom  Boone  county. 
At  the  third  term  the  plaintiff  again  came  forward  and 
re-swore  to  his  former  affidavit,  stating  that  he  had  had  the 
witness  subpoenaed,  that  he  was  not  present,  and  that  he 
could  not  so  fully  prove  by  other  witnesses  certain  facts,  as 
he  could  by  said  Boone  county  witness.  Notwithstanding 
the  witness  failed  at  each  successive  term  to  appear,  the 
plaintiff  always  refused  to  take  an  attachment  for  him. 
The  Court  refused  the  last  application  for  a  continuance, 
and  the  plaintiff  having  thereupon  refused,  the  cause  being 
called  for  trial,  to  adduce  any  evidence,  the  Court  dismissed 
his  suit. 

The  Court  did  right.  The  action  of  the  party  indicated 
that  he  did  not  wish  to  obtain  the  witness,  but  to  keep  the 
suit  pending  for  purposes  of  vexation.  He  should  have 
had  the  witness  attached  Besides,  he  did  not  swear  that 
he  could  not,  but  that  he  could  not  so  fully,  prove  the 
matters  by  other  witnesses. 

Davison,  J.,  having  been  concerned  as  counsel,  was 
absent. 

Per  Chmam. — The  judgment  is  affirmed  with  costs. 

J.  Robinson^  for  the  plaintifil 

A*  Davison  and  J.  &  Scobey^  for  the  defendant. 
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Ifiy  Temi, 

House  v.  House,  Admixiistrator.  ^Q^* 

MoClaik 
A  paitf  cm  not  object  on  error  that  an  Interested  witness  was  fframfaed  at  tiie         j)^^. 
trial,  wliflre  tbe  olgection  was  not  made  at  his  ftramination. 


APPEAL  from  the  Decatur  Probate  Ck>iirt  ^ridtu. 

Per  Omiami — Prooeeding  by  an  administrator  to  settle       "^ 
an  estate  and  to  take  an  account  of  advancements.    De- 
cree that  certain  of  the  heirs  had  been  advanced,  ice    The 
question  is  upon  the  weight  of  the  evidence,  and  we  think 
it  fully  sustains  the  finding  of  the  Court 

It  is  objected  that  Qiristian  House^  a  witness  proving 
perhaps  more  fully  than  any  other  the  advancement,  was 
interested;  but  the  objection  was  not  made  when  he  was 
examined,  and  it  is  too  late  to  raise  it  now. 

Davison,  J.,  having  been  concerned  as  counsel,  was 
absent 

The  decree  is  affirmed  with  costs. 
X  &  Scobey^  for  the  appellant 
A  Davison^  for  the  appellee. 


McClain  r.  Doe  on  the  demise  of  Malone. 

^BJectment  hj  A.  against  B,  fbr  a  tract  of  land.  A.  introdnced  patents  from 
the  U,  S.  hr  the  tract,  and  also  a  lease  under  seal  made  bj  one  C.  and  B, 
for  the  same  land.  In  the  faitrodnctory  part  of  the  lease,  C.  described  himself 
ai  the  agent  ot  A.,  hat  it  was  signed  and  sealed  by  C,  The  lease  contained 
a  stipnlatlon  that  B.  would  leare  the  premises,  if  requested,  on  the  first  of 
Marik,  1850,  Ac. 

B!dd,  Uiat  A,,  bj  allowing  B,  to  enter  and  ocenpj  under  the  lease,  and  by 
oAring  the  lease  in  eTidanoe,  adopted  and  confirmed  the  act  of  C 

BflU,  also,  Aaft  B.,  hi  the  present  case,  was  estopped  by  the  recitals  in  tiie 
lease  from  denying  that  C.  was  A.*t  agent 

Bidd,  also,  that  A,,  hi  order  to  tenninote  the  lease,  was  not  required  to  give  B, 
witon  notice  to  quit  three  months  before  the  first  of  HbrcA,  1850. 
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May  Tenii,       ERROR  to  the  Hendricks  Circuit  Court 

^^^*  Stuart,  J. — Ejectment  by  Isaac  Malone  against  Mc-^ 

McClaiv      ClaiUj  for  a  tract  of  land  in  Hendricks  county.    Judgment 

Dob.        for  Malone* 
Friday,  Molonc  introduced  in  evidence  patents  from  the  Untied 

June  9.  States  to  him  covering  the  land  in  controversy.  He  also 
introduced  a  written  lease  under  seal,  dated  February  4. 
1850,  made  by  JbAn  Malone  and  James  McClain  for  the 
same  land.  Among  other  things,  it  is  stipulated  in  the 
lease  that  McClain  will  "leave  the  premises,  if  requested 
on  the  fibrst  of  Marchy  1850,  in  good  repair  and  dear  of  all 
incumbrance."  The  lease  is  signed  and  sealed  by  JbAn 
Malone.  In  the  introductory  part  he  describes  himself  as 
the  agent  of  Isaac  Malone. 

It  is  objected  that  this  is  the  lease  of  John  and  not  of 
Isaac  Malone;  and  that  as  John  had  no  title,  the  lease  was 
void  and  the  use  and  occupation  of  McClain  operated  as 
a  tenancy  from  year  to  year,  entitling  him  to  three  months' 
notice  to  quit  under  the  statute.  R  S.  1843,  pp.  441  and 
817. 

In  support  of  the  first  objection  we  are  referred  to  Dem- 
ing  V.  Bullitt,  1  Blackf.  241  and  note.  The  facts  of  that 
case  are  not  reported;  but  the  doctrine  held  is  not  favorable 
to  McClain^ s  position.  The  lease  was  unquestionably  the 
deed  of  McClain;  and  also  of  Isaac  Malone,  if  he  chose  to 
to  adopt  it.  By  permitting  McClain  to  enter  and  occupy 
under  the  lease,  and  offering  that  instrument  in  evidence  as 
a  link  in  the  chain  to  show  his  right  of  possession,  Isaa£ 
Malone  did  adopt  and  confirm  the  act  of  his  agent  John. 
McClain  was  estopped  by  the  recitals  in  the  lease  itself,  at 
least  so  far  as  the  question  arose  in  this  case,  from  denying 
that  John  was  the  agent  of  Isa^ic.  Had  J&ooc  repudiated 
the  lease  and  the  authority  of  John  to  make  it,  and  turned 
McClain  out  of  possession  before  the  expiration  of  the 
term,  then,  in  the  language  of  Deming  v.  BuUitt,  John  Ma- 
lone would  have  been  ^'personally  and  alone  responsible." 
In  a  suit  by  Mc  Clain  against  John  Malone,  under  such  cir- 
cumstances, the  case  of  Norton  v.  Herron,  and  the  other 
cases  cited  in  the  note,  1  Black£  243,  would  have  been 
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exacdy  in  point.    But  tiie  facts  of  this  case  present  an  ^^7  Teaa, 
entirely  different  question.    It  can  not  be  seriously  doubted      ^Q^' 
but  that  Isaac  Malone  had  a  right  to  adopt  the  acts  of  his      Miles 
agent  as  his  own,  if  he  saw  proper.     The  course  pursued  thv  State. 
is,  we  think,  in  substance  such  adoption. 

McClain  being  in  under  the  lease,  the  only  remaining 
question  is,  was  he  entitled  to  written  notice  to  quit?  The 
lease  was  for  a  definite  period,  at  which  time  he  was  to 
leave  if  required.  We  are  of  opinion  that  written  notice 
three  months  before  the  first  of  Marck^  1850,  is  not  required 
by  the  terms  of  the  lease.  A  further  tenancy  firom  year  to 
year,  on  the  same  terms,  was  clearly  not  in  the  contempla- 
tion of  the  parties. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

H.  Brovm  and  A.  O.  Porter^  for  the  plaintiff 

C  C  Nave^  for  the  defendant. 


Miles  t?.  The  State. 


Ab  mfonnatkm  for  retaOing  Bpiritaoiifl  liqaor  did  not  allege  the  price  for  whidi 
the  liquor  was  sold;  bat  no  motion  was  made  to  quash,  or  in  arrest  of 
judgment.  Bdd,  that  no  question  upon  the  sufficiency  of  the  affidavit  or 
informadon  was  raised  in  the  record. 

lafbnnation  for  retailing  spiiitaons  liqaor.  Trial  and  conyiction  of  the  deibn- 
daat  There  was  no  motion  for  a  new  trial;  bat  aU  the  evidence  was  em- 
bodied in  a  bill  of  exceptions.  Held,  on  appeal,  that  no  question  upon  the 
eTidence  was  jadidallj  presented. 

APPEAL  firom  the  Tippecanoe  Court  of  Common  Pleas.      Fridmf, 
Stuart,  J- — Information  for  retailing  spirits  to  one  Dick-^ 
imon.    It  is  contended  that  the  same  objection  applies  to 
this  case  as  existed  in  The  Stale  v.  Lockstand,  4  Ind.  R. 
554,  and  The  State  v.  Hurley,  id.  574. 

But  there  is  this  important  distinction.  In  those  cases 
there  was  a  motion  to  quash  overruled.  In  this  case  no 
such  motion  was  made.  Nor  was  there  any  motion  in 
Mwst  of  judgment.  So  that  no  question  on  the  sufficiency 
of  the  affidavit  and  information  is  raised  in  the  record. 
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Mmj  Term,       For  the  same  reason  the  evidence  is  not  presented  for 
^Q^'      our  ccHudderation.    A  bill  of  exceptions  purports  to  set  oat 
Talbott     all  the  evidence.    But  there  was  no  motion  for  a  new  triaL 
SoDMiLL.    The  opinion  of  the  Court  below  was  not  asked  on  itB 
sufficiency.    All  tiiat  remained  for  that  Court  was  to  give 
judgment  on  the  verdict.    There  b  consequently  no  ques- 
tion judicially  presented  in  this  Court  on  tiie  evidence. 
Per  Curianu — The  judgment  is  afllrmed  with  oosts. 
W.  F.  Lanej  for  the  appellant 
L.  Reillyy  for  the  state. 


Harbison  and  Another  v.  Bbtamt. 

^%.  APPEAL  from  the  Pbrter  Circuit  Court 

Per  Curiam^ — This  case  is  similar  in  its  facts  to  the  case 
of  Harrison  v.  Brycmty  ante^  p.  160,  and,  for  the  reasons 
there  given,  the  same  condusion  follovtrs. 

The  judgment  is  affirmed  with  costs. 

X  A.  Litton  and  J.  &  Ha/rvey^  tot  the  appellants. 

X  B.  NUeSy  for  the  appellee. 


Talbott  v.  Rudisill. 


A  tare  Jadat  to  reriTe  a  jadgment  is  not  objectiQiiable  for  iMTing  Uink«  for 
the  costi  which  had  accnxed  on  the  judgment 

^^.  ERROR  to  the  P^Onam  Circuit  Court 

Stuabt,  J. — Scire  fiacias  to  revive  a  judgment  which 
Rudisitt  bad  recovered  against  TaJbotL  TdlboU  was  de- 
faulted, and  judgment  of  revivor. 

The  record  shows  the  scire  facias  and  the  return  of  the 
sheriff  that  it  had  been  duly  served. 
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The  faJanks  in  the  scire  facias  and  judgment  are  only  as   ^^7  '^'cn^t 
to  costs,  which  the  derk  could  at  any  tiine  fill  after  the      ^^^* 
costs  were  taxed.  Polu 

We  can  not  discover  any  substantial  grounds  of  objec*     tt^»^» 
tion  to  these  proceedings. 

Ptr  Ouriam.f— The  judgment  is  affirmed,  with,  5  per 
cent  damages  and  costs. 

X  M.  Bmnoj  for  the  plaintiiffl 


Eeblt  and  Others  v^  Ltnn. 


ERROR  to  the  Marion  Circuit  Court 

Per  Owriam4 — The  same  points  are  raised  in  this  record 
that  arose  in  Beairl  v.  Rickey^  aniey  p^  199.  For  the  reasons 
there  given,  the  same  judgment  follows. 

The  judgment  is  affirmed,  with  5  per  cent  damages  and 
costs. 

K  L.  WaJpolCy  for  the  {daintiffi. 

L.  Barbour  and  A.  O.  Porter^  for  the  defendant 


JUM 


PoLKE  and  Another  v*  Harper. 

ERROR  to  the  Henr^  Circuit  Court  Frid^, 

Stuart,  J^ — The  plaintifis  filed  a  petition  for  a  ftumdor  "^ 
lAut  against  Harper^  as  trustee  of  a  school  district  in  Henry 
county,  requiring  him  to  appear  and  show  cause  why  he 
Bhould  not,  as  such  trustee,  remove  certain  colored  chil- 
dren from  the  school,  &c.  The  petitioners  alleged  that 
they  were  white  residents  and  inhabitants  of,  and  tax- 
payers in  the  school  district  in  question;  that  there  was 
there  at  that  time  a  common  district  school,  open  to  all 
Vol.  V-— 16 
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May  TenB,  the  white  inhabitantB  of  the  district,  taught  by  Miss  Cfren, 
^^^*  under  the  direetion  and  sapervision  of  Harper  as  snch  tnu- 
PouLs  tee,  Sec;  that  the  petitioners  had  several  children  whom 
Haeper.  ^®y  were  desirous  to  educate  at  said  school,  but  were  pre- 
vented by  the  presence  and  attendance  of  four  colored  chil- 
dren as  scholars;  that  they  had  served  written  notice  on 
Ha/rper  to  remove  the  colored  children  from  school,  which 
he  had  failed  and  refused  to  do.  Hence  they  prayed  for  a 
peremptory  mandamus^  &c. 

In  answer  Harper  made  return,  denying  that  the  school 
taught  by  Miss  Orey  was  a  district  school;  denying  that 
there  was  any  district  school  under  his  supervision  in  the 
district;  but  on  the  contrary  that  Miss  Cheifs  school  was 
a  private  enterprise,  setting  out  the  contract  between  the 
teacher  and  her  patrons,  &c,  and  that  he  had  no  control 
over  it,  &c 

To  this  return  the  plaintifls  demurred;  the  Court  over- 
ruled the  demurrer;  and  on  refusal  to  withdraw,  the  peti- 
tion was  dismissed  at  their  costs.  The  petitioners  bring 
the  case  to  this  Court 

The  question  whether  the  trustee  of  the  district  has  a 
right,  as  such,  to  remove  colored  children  from  the  district 
school,  is  not  raised  in  the  record.  The  return  denies  that 
there  is  any  district  school;  and  the  demurrer  admits  what 
is  alleged  in  the  return,  namely,  that  Miss  Oreffs  school 
the  only  one  there,  is  a  private  school  With  such  a  school 
Harper  had,  of  course,  no  right  to  interfere.  The  facts  in 
his  return  were  sufficient,  and  the  demurrer  correctiy  over- 
ruled. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

W.  Orosey  for  the  plaintiJBGB. 

J^  &  Newman  and  J.  P.  SiddaUy  (ot  the  defendant. 
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May  Tenn, 

Keller,  Administrator,  v.  Duncan.  ^-^^^ 

Nave 

APPEAL  fifom  Hie  Wabash  Circtiit  Court  cZ^. 

Per  Curiam. — The  record  shows  that  this  canse  was  sub-  Friday, 
mitted  to  the  Circuit  Court,  and  after  hearing  the  proo&,  '^^^  ^- 
the  judgment  of  the  Court  below  was  afiirmed.  Then 
foUowB  a  judgment,  from  which  an  appeal  was  taken  to 
this  Court  Attached  to  this  record,  but  not  certified  as 
part  of  it,  there  are  certain  papers,  purporting  to  be  the 
proceedings  of  the  Probate  Court  of  Wabash  county,  from 
which  it  may  be  supposed  that  this  case  originated  in  that 
Court,  and  was  tried  in  the  Circuit  Court  €ts  an  appeal. 
But  as  these  proceedings  are  not  incorporated  in  the 
record  of  the  case  appealed  to  this  Court,  we  do  not  regard 
them  legitimately  before  us. 

In  the  Circuit  Court  the  plaintiff  moved  for  a  new  triaL 
The  motion  was  denied;  wherein,  it  is  alleged,  there  was 
error.  But,  as  the  record  does  not  set  out  the  evidence,  or 
show  the  ground  upon  which  the  cause  was  decided,  we 
must  presume  tiiat  the  Circuit  Court  ruled  correctly. 

The  judgment  is  affirmed  with  costs. 

D.  M.  CaXj  for  the  appellant 

J.  M.  Wheeler^  for  the  appellee. 


Nave  v.  Clark. 

APPEAL  from  the  Hendricks  Circuit  Court.  Frida. 

Per  OuriamL — Bill  in  chancery.  It  is  alleged  that  one  '  "*^ 
WUUam  a  aine,  on  the  8th  of  Jime^  1850,  obtained  m 
judgment  before  Melogej  a  justice  of  the  peace,  against 
one  James  Dugan^  which  was  recovered  for  the  use  oif 
Qairk^  the  appellee,  though  not  so  entered  on  the  justice's 
docket;  that  prior  to  the  institution  of  the  suit  in  wliicb 
•aid  judgment  was  rendered,  Clark-WM  indebted  to  Dvgan^ 
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Mft}r  Tem,  by  book  account,  in  a  sum  nearly  equal  to  the  amount  due 
^^^*  from  Dugan  to  CKne  for  Clark? $  use;  that  CJarifc repeatedly 
Nat»  proposed  to  ofiset  his  claim  so  held  by  Cline  for  his  use, 
CuLBx.  against  the  book  account;  but  DugcM  refosed,  afterwards 
sued  Clark  on  the  account  before  one  Burk^  a  justice  of 
the  peace,  and  on  the  said  8th  of  Jime^  1850,  recoveied  a 
judgment;  that  both  judgments  were  rendered  on  the  same 
day,  and  on  the  day  they  were  obtained  both  were  assigned. 
The  one  in  fiEivor  of  CUne  was  assigned  to  Clarky  and  the 
one  against  Clark  was  assigned  to  Niwe^  the  appellant; 
that  after  these  assignments,  Clark  proposed  to  offset  the 
one  judgment  against  the  other;  but  Nave  refused,  has 
caused  an  execution  to  be  issued  on  the  judgment  against 
Clarky  and  placed  the  same  in  the  hands  of  a  constable; 
that  Nave^  prior  to  the  assignment  of  Dugan^s  judgment, 
had  notice  of  all  the  above-stated  facts,  and  received  that 
assignment  for  the  purpose  of  defrauding  Clark.  The  bill 
prays  that  the  collection  of  the  judgment  assigned  by 
Dugan  to  Nave  be  enjoined;  and  for  general  relief. 

In  vacation,  the  president  judge  of  the  Court  granted  an 
injunction,  whidi,  upon  answer,  exhibits  and  depositions, 
Nave^  at  the  next  succeeding  term  of  the  Court,  moved  to 
dissolve.  This  motion  was  overruled,  and  Nave  appeals 
to  this  Court. 

The  answer  alleges  that  Nave  received  the  assignment 
of  the  judgment  in  payment  of  a  debt  due  to  him  from 
Duganj  without  any  intention  whatever  of  defrauding 
Clark;  that  the  assignment  to  Nave  was  made  prior  to 
the  assignment  to  Clark;  and  that  Dugan  was  solvent  and 
able  to  pay  the  judgment  which  Clark  holds  against  him. 
The  residue  of  the  bill  is  not  either  directly  admitted  or 
denied. 

The  facts  charged  in  the  bill  present  a  case  clearly  within 
the  jurisdiction  of  a  Court  of  Equity;  and  the  decision  of 
this  cause  must  turn  alone  upon  the  evidence.  We  have 
looked  into  the  depositions,  and  axe  decidedly  of  opinion 
that  the  answer,  so  far  as  it  denies  the  allegations  in  the 
bill,  is  disproved,  and  that  the  evidence  fully  sustains  the 
ruling  of  the  Court  below. 
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The  decree  is  affirmed  with  costs.  M»y  Term, 

C  C  Nave^  for  the  appellant.  19o^. 

X  jSL  Harvey  and  /  M.  Gregg^  for  the  appellee.  Bbtaht 

Thb  StItb. 


Bryant  v.  Th£  State  on  the  relation  of  Quiglby. 

A  sheriff's  retam  to  a  soiiunoiiB  stated  that  he  had  serTed  it  bj  leaying  a  copj 
at  the  defendant's  "last  place  of  residence."  JSTeU,  that  the  return,  nnder  the 
R.  S.  IMS,  ahowed  a  soffident  serric«. 

ERROR  to  the  Tippecanoe  Probate  Court 

Davison,  J. — Debt  by  the  state  on  the  relation  of  Quig^ 
ley  against  Bryamtj  a  snrety  upon  an  administrator's  bond. 
The  following  is  the  return  of  the  sheriff  to  the  original 
process  in  the  cause:  '^Served  this  writ  on  the  within 
named  Absalom  Bryant,  by  leaving  a  copy  at  his  last  place 
of  residence.  January  23, 1852."  Bryant  having  fidled  to 
appear,  judgment  was  taken  against  him  by  defeiult,  and 
a  jury  was  impanneled  to  assess  the  plaintiff's  damages. 
Final  judgment  for  the  plaintiff. 

The  objection  to  these  proceedings  is,  that  the  sheriff^s 
return  was  not  sufficient  to  authorize  the  default;  that 
leaving  a  copy  of  the  writ  at  Bryanfs  last  place  of  resi* 
dence  was  not  good  service. 

This  is  a  mistake.  A  statute  in  force  when  this  suit  was 
commenced,  provides,  that  when  a  summons  is  issued,  ^4t 
shall  be  served  either  personally  on  the  defendant  or  by 
leaving  a  copy  thereof  at  his  usual  or  last  place  of  resi- 
dence." R.  S.  1843,  c  40,  s.  23.  The  return  is  in  accord* 
ance  with  the  statute. 

Per  Cfuriam. — The  judgment  is  affirmed,  with  6  per  cent, 
damages  and  costs. 
<    Z.  Bairdy  for  the  plaintiff 

IPeUU  and  &  A.  Huff,  for  the  state. 


Jime 


346  CASES  IN  THE  SUPREME  COURT 

Kay  Term, 
10^'  Taylor  v.  Dodd. 


Tatiae 


j^^j^^        An  aiiBwer  ^thoat  oalh  contained  a  material  admiMion  against  the 

After  depositions  had  been  taken,  the  defendant,  who  seemed  not  befbn  to 
haye  known  the  extent  of  his  admission,  filed  his  affidavit  and  the  affidarils 
of  his  Bolidtors,  to  the  effect  that  as  the  answer  was  not  nnder  oath,  it  had 
been  loosely  prepared,  and  signed  by  the  defendant  without  reading,  aad 
that  the  admission  was  a  mistake  of  his  solicitors  and  oontraiy  to  the  &ct; 
whereapon  he  asked  leave  of  the  Court  to  amend  his  answer  eo  as  to  deny 
the  thing  so  admitted,  which  the  Court  granted.  Hdd,  that  die  leave  to 
amend  was  correctly  given. 

fy^iday,  APPEAL  from  the  Tippecanoe  Court  of  Common  Pleas. 

**^  *  Stuart,  J. — Taylor  filed  his  bill  in  chancery  against 

Doddj  alleging  that  owing  to  some  embarrassments,  he 
had  sold  Dodd  ten  acres  of  land,  specifying  the  terms  and 
price ;  but  alleging  the  sale  to  be  conditional  only,  Ta^^ 
having  three  months  to  redeem.  It  is  not  denied  but  that 
the  price,  1,000  dollars,  was  paid  by  Dodd,  But  it  is 
insisted,  as  a  breach  of  the  trust  coupled  with  the  condi- 
tional  sale,  that  before  the  expiration  of  the  three  months, 
Dodd  sold  to  one  Bramble  for  1,900  dollars;  and  that  Dodd 
was  thus  incapable  of  reconveying,  and  refused  to  account 
to  Taylor  for  the  profit,  deducting  the  purchase-<money, 
interest  and  expenses. 

Dodd^s  amended  answer  denies  all  the  material  allega- 
tions in  the  bill  relating  to  the  trust. 

The  cause  came  to  final  hearing  on  the  bill,  answer, 
depositions,  &c  The  decree  of  the  Court  was  in  favcnr  of 
the  defendant,  dismissing  the  bill  at  complainant's  costs. 

It  is  assigned  for  error — 

1st.  That  the  Court  permitted  Dodd  to  make  a  material 
amendment,  after  the  depositions  were  taken  and  the  cause 
ready  to  be  set  down  for  hearing. 

2d.  That  the  decree  should,  on  the  evidence,  have  been 
for  the  complainant 

The  amendment  to  the  answer  was  a  very  material  one. 
The  complainant  required  answer  without  oath.  Among 
other  things,  the  answer  admitted  the  allegation  in  the  bill 
that  Taylor  had  three  months  to  redeem.    Dodd  filed  an 
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affidayit  for  a  continnance,  to  which  Taylor  filed  writteii  ^^T  f^em, 
objections,  giving  great  prominence  to  the  above  admission.      ^^^' 
It  woold  seem  that  this  was  the  first  Dodd  knew  of  the  J^^^  ^>v- 
extent  of  the  admission.     He  then  filed  his  own  affidavit,  Saubm  Bail- 
and  the  affidavits  of  his  solicitors,  to  the  eflfect  that  as  the  ^^^J^^' 
answer  was  not  mider  oath,  it  had  been  loosely  prepared,     ^^3*, 
and  signed  by  Dodd  without  reading;  that  the  above 
admission  was  a  mistake  of  his  solicitors,  and  contrary  to 
the  fact.     On  these  affidavits,  he  moved  the  Court  for 
leave  to  amend  the  answer,  so  as  to  deny  the  trust  and  the 
allegation  of  time  to  redeem.     The  Court  permitted  the 
amendment.    This  is  one  of  the  errors  complained  of. 

We  think  the  ruling  of  the  Court  correct  Coquillard  v. 
Suifdanij  8  Black£  24  Whether  the  result  was  reached  by 
a  direct  amendment  to  the  answer  on  file,  or  by  an  amended 
answer,  or  by  a  supplemental  answer,  seems  to  us  imma^ 
teriaL    The  substance  and  effect  are  the  same. 

The  depositions  fall  far  short  of  supporting  the  case 
made  in  the  bilL  Even  taking  the  answer,  not  under  oath, 
as  a  sort  of  general  issue,  where  one  witness  and  strong 
conroborating  circumstances  are  not  necessary,  the  deposi- 
tions do  not  raise  even  a  slight  presumption  in  favor  of 
Taffhr.    Davis  v.  SUmestreet,  4  Ind.  B.  101. 

Per  Curiam^ — The  decree  is  affirmed  with  costs. 

J.  PeUU,  &  A.  Huff,  J.M.La  Rue  and  B.  O.  Deming,  for 
the  appellants. 

TT.  0.  Wilson  and  D.  Mace,  for  the  appellee. 


The  New* Albany  and  Salem  Railboad  Company  v. 
Pickens. 

By  n  instrament  in  writing  the  fabscriben  agreed  to  take  the  nomber  of 

shares,  of  50  doUan  each,  annexed  to  their  names,  in  the  capital  stock  of 
the  Nem-AUtany  and  Salem  Railroad  Company  ^  to  extend  the  road  fix>m 
BUnmmgtan  to  Gogport,  and  pay  the  same  in  fifteen  instalments  of,  Ic,  per 
share,  the  lint  instalment  to  be  paid  on,  Ae.,  and  one  instalmeni  erery  two 
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Tbb  Nxw- 
Albaht  Ajrp 
8A.uix  Raii/- 

MOAI>  Ck>M- 


T. 

Piujkjnni. 


Mondtuf, 
Jwieia. 


flBontfu  theraafter  tfll  the  whole  wm  paid.  The  defendaBt  sobscpbed  hii 
name,  aad  pat  oj^site  thereto  "4  eharee,  200  dollars."  There  was  a  pto- 
Tision  in  the  charter  of  the'  company  that  the  company  shonld  hare  power 
"  to  demand  at  sndi  time  and  in  sndi  proportion  as  diej  shall  see  Ht,  the 
snms  of  money  dve  by  stoekhotden  on  their  tespedire  money  snbacriplioas 
of  stock,  nnder  pain  of  foifeitore  of  the  shares  of  their  stod^  and  all  pn- 
yions  payments,"  &c.,  "or  sue  therefor,  and  recover  the  amount  dne  in  an 
action  of  assumpsit,  at  their  option."  In  a  suit  by  the  company  for  instal- 
ments dne, 

Hdd,  that  the  time  for  the  payment  of  the  instalments  haTing^  befln  fixed  by 
the  contract,  no  demand  of  payment  was  necessary  before  snit. 

Hdd,  also,  that  it  was  not  incnmbent  upon  the  company,  before  suit,  to  elect 
either  to  exact  a  forfeiture  or  sue  for  the  money,  and  notify  the  defendant 
thereof. 

Heid,  also,  that  a  readiness  to  extend  the  road  from  BhommgUm  to  Gaipmi 
was  not  a  condition  to  the  payment  of  the  instalments. 

ERROR  to  the  Putnam  Ciieuit  Ck>urt 

Davison,  J. — Assumpsit.  The  dedaration  alleges  tiiat 
the  defendant,  on  the  27th  of  September^  1849,  made  a 
certain  note  in  writing  in  this  fonn :  ^  We,  the  sabscribos, 
agree  to  take  the  nmnber  of  shares,  of  fifty  dollars  each, 
annexed  to  our  names,  in  the  capital  stock  of  the  Nev^ 
Albany  and  Salem  Railroad  Company^  for  the  purpose  of 
extending  said  road  from  Bloomingion  to  Oosport,  and  pay 
the  same  in  fifteen  instalments  of  three  dollars  and  thirty- 
three  cents  per  share;  the  first  of  which  instalments  is  to 
be  paid  on  the  1st  of  Ju/^,  1850,  and  one  instalment  every 
two  months  thereafter  until  the  whole  is  paid.'*  To  this 
note  the  defendant  subscribed  his  name,  and  opposite 
thereto  annexed  four  shares,  200  dollars.  It  is  averred  that 
on  the  1st  of  Aprils  1852,  eleven  instalments  on  each  share 
of  the  stock  subscribed  by  the  defendant,  in  all  amounting 
to  146  dollars  and  52  cents,  were  due  and  payable,  &;c. ; 
of  all  which,  &c.,  the  defendant  had  notice,  &c.,  by  means 
whereof,  &c. 

Demurrer  to  the  declaration  sustained,  and  judgment 
given  for  the  defendant.  Two  objections  are  relied  on  in 
support  of  the  demurrer.  1.  That  the  declaration  does  not 
allege  a  demand  of  payment  of  the  instalments.  2.  There 
is  no  averment  of  readiness  on  the  part  of  the  company  to 
construct  the  road  from  Bloamington  to  Gosport. 

The  defendant  cites  a  section  in  the  plaintiff's  charter 


OF  THE  STATE  OF  INDIANA.  249 

which  proyides  that  the  company  shall  have  power  "to   May  Term, 
demand  at  anch  time  and  in  such  proportion  as  they  shall      1^0^* 
see  fit,  the  sums  of  money  due  by  stockholders  on  their   Thb  Nbw- 
respectiye  money  subscriptions  of  stock,  under  pain  of  for-  Salbm  Rail- 
feiture  of  the  shares  of  their  stock,  and  all  previous  pay-   *%^y^" 
ments  thereon,  to  the  said  association,  or  sue  therefor,  and         ▼• 
recover  ihe  amount  due  in  an  action  of  assumpeit,  at  their 
option/*     Acts  of  1842,  p.  7,  s.  19. 

This  provision  confers  upon  the  corporation  power  to 
demand  money  due  by  stockholders  at  such  time,  &c«,  as 
the  company  shall  see  fit;  but  in  this  case,  the  contract 
itself^  in  point  of  law,  dispenses  with  the  necessity  of 
such  demand.  The  note  sued  on  shows  specifically  the 
amount  of  each  instalment  and  the  time  of  payment. 
The  rule  is  well  settled,  if  not  elementary,  that  where  the 
time  of  payment  is  fixed,  no  demand  of  payment  before 
suit  is  required. 

But  it  is  said,  "that  the  company  must  make  their  elec- 
tion either  to  exact  a  forfeiture  or  sue  for  the  money,  and 
of  that  election  the  defendant  was  entitled  to  notice."  No 
reason  or  authority  has  been  adduced  in  support  of  the 
position  just  stated,  nor  do  we  know  of  any.  The  defen- 
dant was  dearly  in  de&ult,  by  his  failure  to  pay  the 
instalments  within  the  periods  stipulated.  The  plaintiff 
was  bound  to  pursue  one  of  the  remedies  pointed  out  in 
her  charter.  She  has  done  so  by  the  commencement  of 
this  suit  There  is  nothing  in  the  transaction  that  required 
the  company  to  notify  the  defendant  of  the  remedy  she 
was  going  to  adopt 

The  second  objection  is  also  untenable.  The  entire 
consideration  for  the  defendant's  promise  was  the  four 
shares  of  capital  stock  in  the  company,  and  it  is  to  be 
intended  that  he  had  become  a  stockholder  to  that  amount. 
It  is  trae,  the  contract,  upon  its  face,  states  that  the  money 
subscribed  was  to  be  applied  in  the  construction  of  the 
road  between  certain  designated  points;  but  the  language 
used,  viz.,  "for  the  purpose  of  extending  the  road  firom 
^foomingion  to  Ghiport^^  raised  no  condition  to  the  pay- 
luent  of  the  instalments. 
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It  appears  to  us  that  the  defendant,  over  his  own  de&nlt 
in  famishing  means  for  the  purpose,  would  have  no  right, 
in  his  defence  to  this  action,  to  set  up  the  plaintiff's  want 
of  readiness  to  commence  the  work.  9  Johns.  E.  217.^— 
11  Ired.  53. 

Per  Curianu — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

X  CowgiU^  for  the  plaintifla. 

J.  A.  MatsoUj  for  the  defendant 


Jennings  v.  Lorino  and  Others. 

A  new  trial  will  not  be  granted  on  acoonnt  of  newlj  diaooTered  erideaee 
which  is  merelj  cmnnlatiTe. 

The  omission  to  assess  nominal  damages,  where  there  is  a  mere  naked  techni- 
cal right  to  reooTer,  is  not  a  gionnd  for  a  new  trial. 


Monday, 


APPEAL  from  the  St.  Joseph  Circuit  Cknirt 
Stuart,  J. — Trespass  for  an  alleged  false  imprisonment 
of  Jenning'S.    Plea,  the  general  issue.     Verdict  and  judg- 
ment for  the  defendants. 

The  evidence  is  all  made  part  of  the  record 
The  plaintiff,  Jenmngs^  had  sold  a  lot  of  blacksnoith's 
tools  to  one  of  the  defendants,  who  was  dilatory  about 
paying  for  them.    Jennings^  impatient  of  the  delay,  broke 
into  the  shop  and  took  the  tools. 

Loring  filed  an  affidavit  and  took  out  a  warrant  against 
Jennings  for  larceny.  The  defendants  are  Loring^  Riqfkj 
the  justice  who  issued  the  warrant,  Lig^itj  who  served  it, 
and  CoUj  who  was  a  witness  on  behalf  of  the  state.  The 
warrant  was  returned  before  another  justice  of  the  peace, 
the  charge  investigated,  and  Jennings  acquitted.  Hence 
this  action  against  the  several  parties  who  acted  in  the 
prosecution* 

Among  the  reasons  assigned  for  a  new  trial,  was  that  of 
newly  discovered  evidence.     The  affidavit  of  the  witness 
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and  also  of  Jennings^  are  filed  agreeably  to  the  rule.  The 
substance  of  the  newly  discovered  evidence  was  a  conver- 
sation which  the  witness  overheard  after  the  trial,  in  which 
one  of  the  defendants,  LiggU^  admitted  that  the  arrest  was 
made  by  laying  his  hand  on  JenmngSy  and  telling  him  he 
was  his  prisoner.  But  this  does  not  seem  to  us  material; 
for  the  fact  of  arrest  was  fully  made  out  by  other  evidence. 
The  return  on  the  writ,  which  the  defendants  themselves 
introduced,  showed' the  taking,  &c.,  of  Jenmngs.  So  that 
the  evidence  could  only  have  been  cumulative;  and  did 
not  entitle  the  party  to  a  new  triaL  Porter  v.  The  State j 
2  Ind.  435. 

The  affidavit  and  warrant  on  which  Jenning'S  was  arrested, 
were  given  in  evidence  by  the  defendants,  in  mitigation  of 
damages.  The  facts  set  out  amounted  to  nothing  more  than 
a  trespass  on  the  part  of  Jennings.  He  had  acted  impru- 
dently, and  perhaps  not  without  color  of  suspicion,  but  not 
feloniously.  It  is  equally  clear  from  the  evidence  that  the 
defendants  were  not  actuated  by  malice,  but  on  the  sincere 
conviction  that  the  acts  done  constituted  larceny.  Under 
these  circumstances,  Jennings  was  entitled,  perhaps,  to 
nominal  damages,  but  to  nothing  more.    6  Blackf.  406. 

The  bearing  of  all  the  evidence  is  to  rob  the  transaction 
of  every  thing  like  a  malicious  motive,  leaving  only  a  naked 
technical  right  to  recover.  The  character  with  which  the 
case  is  thus  invested,  is  what  is  denominated  in  the  books 
^a  hard  action."    1  Burrows  54. 

It  would  be  cruelty  to  the  plaintiff  to  grant  a  new  trial, 
thus  remanding  hioi  to  the  possible  recovery  of  one  cent 
damages,  and  the  incurring  of  heavy  costs.    Macrow  v. 
BuOj  1  Burrows  11.— FareweU  v.  CAa/cy,  id  64.    In  both 
these  cases  the  verdict  was  admitted  to  be  against  the 
weight  of  evidence,  but  yet  a  new  trial  was  refused.    The 
State  V.  Miller,  5  Blackf.  381.— 8  Johns.  R.  369. 
Per  Curiam, — The  judgment  is  affirmed  with  costs. 
J*  A.  Liston,  for  the  appellant. 
J*  L.  Jemegan,  for  the  appellees. 
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Mkj  Term, 
1854. 

Thk  Psmi- 

DBXT,  &C.,OF 

THB  Craw- 

fordstillb, 

&€.,  Bail- 

ROAD  Co. 
T. 

Wkioht. 

Mbndajf, 
Juneli. 


Doe  on  the  demise  of  Smith  and  Another  v.  Ross  and 
Another. 

ERROR  to  the  Riplep  Curcnit  Court 

Per  Curiam. — This  case  was  tried  while  tiie  old  consti- 
tation  was  in  force.  We  have  loolced  throogh  the  record 
and  become  satisfied  with  the  decision  below. 

The  judgment  is  aifirmed  with  costa. 

D.  Kelso  and  E,  Dumont^  for  the  f^aintiff. 

O.  Holland^  for  the  defendant 


The  President  and  Directobs  of  the  Crawpordsyillb 
AND  Wabash  Railroad  Company  v.  Wright. 


Monday, 
June  12. 


Trespass  will  lie  a^nst  a  cor|>oratioii. 

Trespass  against  a  railroad  compaav,  for  entering  npon  the  plaintiff's  dose 
with  men,  &c.,  and  digging  np  and  carrying  away  earth,  &c.  The  record  of 
the  caose  did  not  show  that  Uie  injuries  were  committed  by  the  oompany 
when  acting  under  their  charter,  or  in  the  construction  of  their  road. 

Held,  that  it  could  not  be  presumed  that  they  were  so  committed. 

Hdd,  also,  that  the  company,  if  they  desired  to  avail  themselves  of  such  de- 
fence, should  have  set  it  up  by  plea. 

APPEAL  from  the  Montgomery  Circuit  Court 
Perkins,  J. — Trespass  by  Wriffht  against  the  President 
and  Directors  of  the  Orawfordsville  and  Wabash  Railroad 
Company.     The  declaration  is  as  follows: 

George  Wright  complains  of  the  President  and  Direct 
tors^  &C.,  in  a  plea  of  trespass.  For  that  long  before  and 
at  the  time  of  the  committing  of  the  grievances  hereinafter 
named,  said  plaintiff  was,  and  still  is,  possessed  and  the 
actual  owner  of  the  north  half  of,  &c.,  in  the  county,  &c; 
and  being  so,  said  defendant,  heretofore,  to-wit,  on,  &c^ 
and  at  divers  times  between  said  day  and  the  bringing  of 
this  suit,  at,  &c.,  aforesaid,  with  force  and  arms,  broke  and 
entered  upon  said  premises,  with  men,  horses,  picks,  &c^ 
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and  dog  up  and  carried  away  la^  quantities  of  earth,  ^^7  I'^nn, 
to-wit,  &c.;  by  means  whereof  said  plaintiff  says  he  has      ^^^' 
sustained  damages  to  the  amount,  &c.  Ths  Pxbsi- 

A  demurrer  to  this  declaration  was  oveiruled,  damages  thb  CrIw- 
were  assessed,  and  a  final  judgment  was  rendered  for  the  '^^^In!' 

plaintiff  boad  Co. 

The  company  contend  that  the  suit  can  not  be  main-    Wrioht. 
tained,  because  trespass  will  not  lie  against  a  corporation. 

Such  was  once  supposed  to  be  the  law;  but  the  doctrine 
18  unsound  and  has  been  exploded.  1  Chitt  PI.  76. — ^1 
Swan's  Pr.  92. — Ang.  and^  Ames  on  Corp.  328—334. 

To  render  a  person  guilty  of  a  tort,  it  is  not  necessary 
that  he  should  actually  commit  it.  If  he  command,  hire, 
or  in  any  way  procure  it  to  be  committed,  he  is  guilty  of 
and  liable  for  it  And  where  a  trespass  is  perpetrated  by 
persons  acting  by  procurement  of  a  corporation,  there  is 
neither  reason  nor  justice  in  turning  the  injured  individual 
over  to  the  uncertain  responsibility  of  the  acting  agents, 
and  permitting  the  principal  to  escape* 

The  company  also  contend,  that,  if  liable  at  all,  they  are 
only  Uable  in  a  proceeding  in  the  maimer  prescribed  by  the 
charter  for  the  assessment  of  damages  for  injuries  commit- 
ted to  property  in  the  construction  of  the  proposed  rail- 
road; and  iVt^  V.  The  White  Water  Valley  Canal  Campanpy 
4  Ind.  R.  431,  deciding  such  to  be  the  law  in  that  case,  is 
cited. 

But  the  record  does  not  show  that  the  injuries  com- 
plained of  were  committed  by  the  company  when  acting 
nnder  their  charter,  or  in  the  construction  of  their  road, 
and  we  can  not  presume  that  they  were  so  committed.  If 
they  were,  the  company  should  have  brought  forward  the 
fact  by  plea.  This  is  the  rule  in  suits  against  road  super- 
visors, tax  collectors,  &c.,  who,  when  sued  as  individuals 
in  trespass  for  taking  or  injuring  property,  plead  the  autho- 
rity by  virtue  of  which  they  did  the  acts  complained  of; 
and  the  rule  must  be  the  same  in  this  class  of  cases. 

Wrightj  the  plaintiff  below,  contends,  indeed,  that  the 
provision  in  the  charter  referred  to  would  have  afforded  no 
protection,  had  the  company  shown  that  they  were  acting, 
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Afay  Term,  in  taking  his  property,  strictly  within  it,  as  he  insists  said 
^^^*  provision  is  nnconstitational,  inasmuch  as  it  makes  no 
Bbowm  provision,  nor  does  the  charter  anywhere,  for  a  irial  by 
WooDBURT.  ju^  in  assessing  damages. 

The  provision  in  the  charter  is  similar  to  those  in  our 
highway  acts  for  laying  out  state  and  county  roads  and 
assessing  damages  by  viewers. 

From  the  decision  we  have  come  to  on  the  first  two 
points  made,  it  sufficiently  appears  that  this  latter  question 
does  not  properly  arise  in  the  case,  and  we  shall  not  vohin- 
teer  a  discussion  of  it.  We  will  merely  remark,  that  in 
several  of  the  states  of  the  Union  it  has  been  decided,  that 
the  clause  in  the  constitution  requiring  jury  trials  in  civil  or 
common-law  cases,  did  not  apply  to  certain  legal  proceed- 
ings, in  which,  however,  important  rights  of  persons  and 
property  were  determined.  See  Smithes  Commentaries  on 
Statutes,  &c.,  550, 569.  Whether  the  taking  and  compen- 
sating for  private  property  for  public  use  be  one  of  those 
proceedings,  we  shall  not,  as  we  have  said,  now  inquire. 

Per  Curiam.^The  judgment  is  affirmed,  with  10  per 
cent,  damages  and  costs. 

H.  &  Lane  and  SL  C.  Wilban,  for  the  appellants. 

JS.  C  Qregory  and  JR.  Jones^  for  the  appellee. 


Brown  v.  Woodbury  and  Others. 


The  mode  of  preflenting  for  review  the  odmissibilitjr  of  oral  proof  of  an  ex- 
hibit;  in  chancery,  is  by  faili  of  exceptions. 

In  a  suit  in  chanceiy  by  an  assignee  ibr  <^e  foredosore  of  a  mori^gage^  tin 
defendant,  by  his  answer  nnder  oath,  denied  haying  any  knowledge  of  tlie 
assignment  of  the  mortgage  farther  than  what  he  had  learned  from  the  bilL 
Held,  that  the  denial  was  not  such  as,  nnder  the  B.  S.  1848,  pnt  the  plain- 
tiff to  the  proof  of  tlie  assignment 

The  oadi  or  affirmation  in  denial  of  an  assignment,  should  be,  that  the  party 
has  reason  to  believe,  and  does  yerily  belieTe,  that  snch  assignment  waa  not 
made. 

The  proof  of  fiwts  pleaded  la  ayoidaace  lies  npon  tbe  party  alleging  them. 
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ERROR  to  the  HdmiUan  Circuit  Court  May  Tenu, 

Stuart,  J- — Woodbwry^  Hope  and  others  filed  their  bill  ^^^' 
in  chancery  to  foreclose  certain  mortgages  given  by  Braum  Bxown 
to  one  Holly  and  by  the  latter  assigned,  &c.  Woodbubt. 

The  pleadings  consist  of  the  bill,  answer  and  replication.     j^^^_ 
No  depositions  were  taken.    Decree  for  the  complainants    Jwie  12. 
for  the  amount  of  the  notes,  857  dollars  and  90  cents,  and 
that  the  mortgaged  premises  be  sold,  &c. 

Two  objections  are  urged  against  the  decree  in  this 
Conrt  But  as  they  do  not  appear  to  have  been  made  in 
the  Court  below,  we  are  reluctant  to  notice  them,  unless 
from  the  nature  of  the  case,  or  the  state  of  the  pleadings, 
we  feel  constrained  to  do  so.  Here  there  is  no  default,  no 
special  equity.  Braum  appeared,  answered,  and,  it  is  to  be 
presumed,  made  such  defence  as  the  facts  permitted.  If 
he  took  no  exception  to  the  rulings  of  the  Court  at  the 
hearing — ^if  he  adduced  no  evidence  in  support  of  the  mat- 
ters in  avoidance  set  up  in  the  answer,  his  objections,  in 
both  these  particulars,  come  too  late  in  this  Court 

The  objections  themselves  give  point  to  this  course  of 
reasoning. 

The  first  objection  is  that  the  Court  gave  a  decree  with- 
out proper  evidence  of  the  assignment  of  the  claims  by 
Ball  to  Woodbury^  Hope  Sf  Co.  The  assignment,  it  is 
contended,  was  denied  under  oath.  BrotOfi?s  answer  is 
sworn  to.  Among  other  things  it  contains  the  following 
language  in  relation  to  the  assignment.  '^  This  defendant 
farther  answering  admits  that  he  gave  said  James  Hall  two 
mortgages  on  the  property  described  in  the  bill,  to  secure 
the  said  several  sums  of  money  in  the  promissory  notes 
specified.  But  this  defendant  denies  having  any  know- 
ledge of  the  assignment  of  said  note  and  mortgage  by  said 
Ho/Z  to  said  complainant,  further  than  what  he  has  learned 
from  the  bill,''  &c 

To  ihe  objection  predicated  on  this  denial,  two  very  con- 
duaive  answers  readily  suggest  themselves. 

1.  Admitting  the  sufficiency  of  the  denial,  there  is  no  ob- 
jection in  the  record  that  the  exhibit  containing  the  assign- 
ment was  read  in  evidence  without  proof  of  its  execution. 
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Maj  Term,    That  proof  might  have  been  oraL    If  such  evidence  were 

^^^*      offered  and  received  over  the  objection  of  Brown,  the  pro- 

Bbowv      per  way  of  presenting  the  question  for  review  in  this  Courts 

WooDBURT.  seems  to  be  by  bill  of  exceptions  as  in  a  case  at  law. 

Oral  evidence  of  exhibits  does  not  beccMne  a  part  of  the 

record  in  chancery  any  more  than  at  law,  unkss  made  so 

in  the  legitimate  mode.     So  that  as  the  record  stands,  the 

proof  of  the  assignment  at  the  hearing  will  be  presumed 

to  have  been  made  without  objection  from  Broum,  or  that 

his  objection  was  not  interposed  at  the  i»oper  time.    8 

Blackf.  401. 

2.  But  does  the  answer  sufficiently  deny  tiie  assignmenti 
so  as  to  put  the  complainant  upon  the  {nroof  of  it?  We 
think  not.  Brown  simply  ^denies  having  any  knowledge 
of  the  assignment.^  He  does  not  deny  its  being  made. 
His  <^  knowledge  of  the  assignment"  was  not  essential  to 
its  validity.  Nor  did  his  denial  of  such  knowledge  put  the 
validity  of  the  assignment  in  issue.  It  was  whoUy  imma- 
terial whether  he  knew  it  or  not.  K  he  meant  to  put  the 
plaintiff  to  the  proof  of  the  assignment,  he  should  have 
denied  the  fact  under  oath.  Allowing  to  the  aiisw»  in 
diancery  the  same  fdrce  as  to  a  plea  of  non-assignment, 
the  defendant  has  not  brought  himself  within  ss.  216  and 
217,  R.  S.  1843,  p.  711.  The  oath  or  affirmation,  in  such 
case,  should  be,  that  the  party  has  reason  to  believe,  and 
does  verily  believe,  that  such  assignment  was  not  m^de,  &c 

The  second  objection  is  equally  untenable.  Brown  set 
up  in  avoidance  as  to  part  certain  matters  of  payment.  If 
they  were  not  allowed  by  the  Court,  we  must  presume  that 
the  ruling  was  correct,  for  it  does  not  appear  that  the  de- 
fendant offered  any  evidence  in  their  support  He  has, 
therefore,  nothing  to  complain  of.  The  proof  of  all  facts 
in  avoidance  lies  upon  the  party  alleging  them. 

But  in  looking  over  the  exhibits  it  appears  that  in  point 
of  fact  he  has  been  allowed  all  the  credits  claimed.  The 
decree  is  less  than  the  face  of  the  papers  would  authorue, 
by  the  exact  sum  set  up  in  the  answer. 
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Per  Oufiam* — The  decree  b  affinned,  with  10  per  cent  M*y  Term, 

damages  and  costs.  Liio^. 

D.  Moss  and  R.  L.  Walpole^  for  the  plaintifil  Jmvnroft 

SL  C.  Netocombj  for  the  defendants.  Ksb. 


Jennings  i;.  Eee  and  Wife. 


In  cases  in  chmiceij,  the  Supreme  Gout  wfll  seldom  increase  the  amount  of 
the  decree  against  the  appellant,  except  wliere  it  is  glaringly  inadequate. 

Land  of  an  intestate  lield  bj  equitable  tide  (no  deed  having  been  made  to  him) 
was  sold  by  his  widow,  it  did  not  appear  by  what  authority,  and  a  part  of 
the  purchase-money  was  received  by  the  gnardian  of  one  of  the  heirs.  In 
a  proceeding  by  such  heir,  who  had  attained  to  adult  age,  against  the  gnar- 
dian ibr  an  account, 

Htid,  that  it  waa  oompetent  for  the  heira  to  affirm  lihe  side  and  Mow  tfaa 
proceeds. 

Htid,  also,  that  an  election  to  take  the  proceeds  was  of  itself  an  affirmance  of 
the  sale. 

In  cases  of  delinquency  and  neglect  on  tibe  part  of  a  gnardian,  lihe  Courts  wffl 
presume  in  favor  of  the  ward  and  against  the  guardian,  as  strongly  as  the 
fiKts  win  warrant 

An  acknowledgment  or  admission  made  by  an  administrator  can  not  bind  the 
hein. 

APPEAL  from  the  Tippeeastoe  Court  of  Common  Pleas. 

Stuart,  J^ — Jennings  had  been  the  guardian  of  Mrs.  Kee. 
This  was  a  bill  in  chancery  by  Eee  and  wife  against  Jen- 
iMngSj  as  snch  guardian. 

It  appears  that  James  Corp^  the  fietther  of  Mrs.  Kee^  owned 
a  qnarter-sectioii  of  land  in  Ohio^  where  all  the  parties  then 
resided  To  pay  off  a  small  debt,  he  exchanged  lands  with 
his  brother,  EkuOkan  Cory^  and  received  for  the  difference 
in  value  a  sum  sufficient  to  discharge  his  indebtedness. 
He  conveyed  to  his  brother,  and  in  1828,  before  EhuUhan 
had  made  him  a  conveyance,  died,  leaving  Mar^M  Corp^ 
his  widow,  and  Abigail  and  Jime  Cory^  his  children  and 
sole  heirs.  Abigail  inteimarried  with  Jemdngs^  the  appel- 
lant; Jane  with  Kee^  the  appellee.  At  the  death  of  her 
&ther,  Jaine  was  eleven  or  twelve  years  old.    After  the 
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Maj  Term,   marriage  of  her  sister,  she  resided  with  Jenmngs  until  her 
^^^'       own  marriage  in  1838. 

Jsmrrvos        Martha  Cory^  the  widow,  and  one  Adkinsofij  administered 
Ksis.        on  the  estate. 

Martha  empowered  Jennings  (it  does  not  appear  by  what 
authority)  to  sell  the  land.  Jennings  sold  accordingly,  and 
the  deed  was  made  by  Elnathan  Cory  to  Vandeveer^  the 
purchaser.  It  does  not  appear  whether  Vandeveer  had  any 
notice  of  the  equity  of  the  Cory  heirs. 

The  sale  was  for  1,400  dollars — half  in  cash,  and  the 
other  half  on  time. 

This  money)  thus  passing  into  the  hands  of  Jennmgs 
and  Mrs.  Cory^  it  is  contended  was  paid  out  on  the  debts 
of  the  estate,  though  the  evidence  as  to  the  existence  of 
the  alleged  debts  is  conflicting  and  by  no  means  satisfac- 
tory. For  instance,  the  alleged  claim  of  EhuUhan  Cory 
for  from  500  to  800  dollars,  which  it  is  contended  James^ 
the  ancestor,  was  indebted  to  him  at  the  time  of  the 
exchange  of  land,  is  but  feebly  supported  and  strongly 
impeached  It  is  very  improbable  that  Elnathan  would 
have  paid  200  dollars  in  the  land  exchange  at  the  very 
time  that  James  owed  him  800  dollars.  To  credit  the 
difference  of  the  land  on  the  claim,  would,  unexplained,  be 
the  natural  course  of  events.  The  estate  was  never  settled 
up,  so  that  there  is  no  means  of  knowing  very  distinctly 
what  its  situation  was. 

JsnningSi  the  appellant,  was  appointed  Jan^s  guardian, 
it  seems,  in  Ohio;  and  continued  to  act  as  such  in  tiiis 
state.  It  does  not  appear  that  he  ever  settled  up  his  guar- 
dianship; so  that  there  are  but  slender  means  of  ascer^ 
taining  with  accuracy  how  that  stands  either. 

In  1837,  Jennings  admitted  that  there  vrete  1,300  dollars 
to  be  divided  among  the  three — ^mother  and  two  daughters; 
and  that  he  had  received  Janets  share.  He  afterwards  paid 
300  dollars. 

On  this  state  of  facts,  there  was  a  decree  against  Joh 
nings  in  the  Court  below  for  216  dollars  and  90  cents.  To 
reverse  this  decree,  Jenmngs  appeals. 

We  are  not  disposed  to  disturb  this  decree.     A  fair  de- 
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dnction  from  aU  the  facts,  would,  we  think,  authorize  its   Maj  Teim, 
increase  considerably.    But  Courts  will  seldom  interfeie  in      ^0^* 
that  way,  unless,  as  in  cases  like  that  of  BenUm  v.  Shreeve,    JsKHiNap 
4  Ind.  66,  where  the  decree  is  glaringly  inadequate  in       kee. 
amount 

It  is  objected  that  the  land  was  not  properly  conveyed 
so  as  to  divest  the  title  of  the  heirs  of  Cory;  and  therefore 
that  the  proceeds  of  this  irregular  sale  are  to  be  regarded 
as  held  in  trust,  not  for  the  hehrs  of  Cbry,  but  for  the  pur- 
chaser, Vandeveen  Perhaps  the  Corp  heirs  might  still 
proceed  for  the  land ;  but  that  point  is  not  before  us,  and 
we  do  not  decide  it  But  admitting  it  to  be  so,  that  does 
not  preclude  them  from  affirming  the  sale  and  following 
the  proceeds.  It  is  very  clear  they  can  not  have  both  the 
land  and  the  purchase-money.  If  they  elect  to  take  the 
proceeds  of  the  land,  that  is  itself  an  affirmance  of  the 
sale.  So  far  as  Eee  and  wife  are  concerned,  that  election 
has  been  made  by  the  institution  of  this  suit  Were  this 
the  proper  tribunal,  the  proper  parties  before  the  Court,  • 
and  a  proper  case  made  on  these  facts,  a  Court  of  Equity 
would  order  a  deed  of  conveyance  to  Vandeveer^  and,  if 
thought  necessary,  appoint  a  commissioner  to  convey.  We 
can  see  no  force  in  that  objection. 

Nor  can  we  give  much  weight  to  the  account  which 
Jetmings  sets  up  in  his  answer,  claiming  for  Janets  board, 
clothing,  &C.,  while  she  lived  in  his  family.  The  evidence 
is  conclusive  that  her  services  were  of  more  value  than  her 
board,  &;c.  The  strong  presumption  is,  that  neither  Jefh 
fiingSy  on  the  one  side,  nor  Jane^  on  the  other,  ever  thought 
of  making  charges  of  this  character  against  each  other  till 
after  the  institution  of  this  suit  Jennings  having  set  up 
such  matters  in  defence,  it  was  competent  for  the  com- 
plainants to  show  that  the  matters  charged  had  been  paid 
for  or  discharged  in  some  other  way. 

The  whole  case  looks  bad,  or  at  least  inexcusably  negli- 
gent,  on  the  part  of  Jennings.  Why  did  he  not  setde  with 
the  proper  Court  as  guardian,  and  produce  the  record  of 
that  Court  as  evidence  of  the  correctness  of  his  course  in 
discharging  the  duties  of  the  trust  he  had  accepted  ?     In 
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May  Tenn,  all  cases  of  delinqnency  and  neglect,  the  Courts  will  pre- 
^^^'  same  in  favor  of  the  word  and  against  the  guardian,  as 
Kellbk     stron^y  as  the  facts  will  warrant. 

DuNCAK.  It  is  contended  that  the  Court  below  erred  in  suppressing 
that  part  of  Mrs.  Ckmfs  deposition,  which  related  to  the 
amount  of  moneys  received  by  Jemmg%  as  guardian.  Had 
Mrs.  Cory  proceeded  legally  to  sell  the  realty  as  adminta- 
tratrix,  and  disposed  of  the  proceeds  according  to  law,  the 
records  of  the  prop^  Court  would  have  shown  how  much 
money  she  had  paid  to  Jemwfig^  as  guardian,  after  the 
administration  was  closed  This  she  did  not  dok  The 
heirs  were  the  owners  of  the  real  estate,  and  are  not  to  he 
charged  at  the  pleasure  of  the  executor  or  administratar 
with  debts.  Mooerz  v.  Wkiie  et  oL,  6  Johns,  a  R.  36fk 
As  sigainst  the  heirs,  or  either  of  them,  her  evidence  was 
deajly  inadmissible.  Nor  was  she,  in  any  sense^  either 
individually  or  in  her  fiduciary  capacity,  a  party  or  privy, 
so  as  to  entitle  her  admissions  to  the  character  of  evidence. 
She  stood  in  no  such  relation  that  either  what  she  said  or 
did  could  bind  the  heirs.  She  could  only  a£fect  their  rights 
by  a  judicial  proceeding  in  substantial  conformity  to  the 
statute.    Her  evidence  was  correctly  excluded. 

Per  Curiam. — The  decree  is  affirmed,  with  2  per  ceat 
damages  and  costs. 

jR.  C.  Gregory^  X  PeUit  and  &  A.  Huff,  for  the  appellant 
a.  &  Orth,  E.  jET.  BrackeU  and  SL  W.  Chase,  for  the  ap- 
pellees. 


Keller  and  Others  t;.  Duncan. 

Mimday,  ERROR  to  the  Waba^  Circuit  Court 

Per  Curiam. — The  judgment  in  thb  case  is  affirmed 

with  costs,  for  the  reasons  given  in  Seller  v.  Duncan,  anUf 

p.  243. 

i>.  M.  Coz,  for  the  plaintiffe. 
X  M.  Wheeler,  for  tiie  defendant 
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May  Tenn, 
Persons  v.  McKibben.  ^Q^' 

PSBSONS 

A.  executed  a  note  to  B.  foraspedflc  sum,  to  be  paid  to  C,  or  credited  on  C.'s   MoKibbek. 
note,  which  A.  then  held.    A  memorandum  was  subjoined  to  the  note,  that  ^ 

if  C  should  not  complete  for  B.  a  certain  job  of  woik,  according  to  a  plan  152  2i8| 

submitted,  then  A,  was  to  be  boand  to  B.  for  the  note.  C.  haying  performed 
a  part  of  tiie  work,  died  before  its  completion.  In  a  loit  bj  B,  against  A., 
after  C.'e  death,  upon  the  note,  hM,  tiiat  A.  wae  entitled  to  a  credit  to  the 
amonnt  of  the  yahie  of  C,*$  work. 

The  ratification  of  the  assignment  of  a  note  made  by  an  agent  without  proper 
aathoiity,  will  relate  back  to  the  period  of  the  assignment. 

A  party  has  a  right,  within  reasonaUo  limits,  to  introdnce  negative  evidenoa. 

A  judgment  will  not  be  rerened,  though  eridence  was  impropeiiy  exdnded 
from  the  jury,  where  the  yerdict  is  substantially  sustained  by  Uie  eyidence. 

RBROB  to  the  rermilUon  Circmt  Court. 

Stuart,  J. — ^Debt  by  Persons  against  McKibbenj  on  the 
following  sealed  note : 

^  $325.  On  or  before  the  first  day  of  March  next,  for 
valne  received,  I  promise  to  pay  John  L.  Persofis  three 
bondred  and  twenty«five  dollars,  which  is  to  be  paid  to 
Jonathan  Beaslep^  or  credited  on  said  Beasle^s  note  which 
I  now  hold  As  witness  my  hand  and  seal,  November  16, 
1847.     Thomas  McKibben^  [seal]." 

Underneath  was  this  memorandum: 

'^If  the  aforesaid  Beasley  does  not  complete  a  certain 
job  of  work  according  to  a  plan  submitted  to  him  by  John 
L.  PersonSj  then  said  McKibben  is  bonnd  to  said  Persons 
for  the  above  note.  As  witness  my  hand  and  seal,  Novem' 
her  16, 1847.     Th&mas  McKibben,  [seal]." 

The  pleader  avers  that  the  job  of  work  referred  to  in  the 
wilting  obligatory,  was  digging  a  mill-race  and  excavating 
a  tunnel,  according  to  obtain  plans  and  specifications  sub- 
mitted by  Persons  to  Beasley;  that  a  reasonable  time  had 
elapsed  for  completing  the  work,  yet  that  meanwhile  Beas* 
ley  had  died,  leaving  the  work  unfinished. 

The  pleadings,  modeled  on  the  old  system,  extend  to 
rejoinders  and  surrejoinders.  As  the  demurrers  filed  do 
not  remain  for  decision,  no  question  is  raised  on  the  snfiK* 
dency  of  the  pleadings. 
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May  Tctm,       The  issues  were  submitted  to  a  jury.     Verdict  and  jndg- 
185*-       ment  for  McKibben  for  123  dollars  and  60  cents.     The 


Pbrsohb     evidence  is  made  part  of  the  record  in  the  proper  mode. 


T, 


McKiBBEH.   Persons  brings  the  case  to  this  Court. 

In  his  defence  McKibben  claimed  the  valne  of  the  work 
done  by  Beasley  on  the  mill-race;  also  three  notes  made 
by  Persons  and  assigned  by  the  payees  to  McKibben.  On 
these  claims  tiie  judgment  in  favor  of  the  latter  over  and 
above  the  sealed  note  is  predicated. 

The  main  question  presented  relates  to  the  work  of 
Beasley.  Before  discussing  that,  it  will  be  proper  to  dis* 
pose  of  the  questions  arising  out  of  the  other  parts  of  the 
defence. 

McKibben,  as  the  assignee  of  Baxter,  held  a  note  against 
Persons.  The  assignment  was  denied  under  oath.  It  seems 
this  note  had  been  placed  in  the  hands  of  Weliy^  an  attor- 
ney, &c.,  for  collection.  Welty  assigned  it  to  McKibben 
thus:  ^J.  8.  Baxter  by  D.  WeUy.^^  To  prove  the  assign- 
ment. Boater  was  introduced.  He  testified  that  Welty 
was  authorized  to  collect^  but  not  to  transfer  the  note; 
that  when  witness  first  heard  of  the  assignment,  he  refused 
to  ratify  it;  but  that  afterwards,  at  the  instance  of  McKUh 
ben,  it  was  ratified;  and  that  the  indorsement  was  in  the 
handwriting  of  Wetty. 

The  note  was  assigned  March  9,  1849;  this  suit  was 
commenced  March  17,  1849;  and  the  ratification  was  in 
May  or  Jme  following. 

This  is  sufficient  to  entitle  McKibben  to  the  benefit  of 
the  set-ofF.  The  ratification  related  back  to  the  time  of  the 
assignment,  and  necessarily  included  the  act  of  Welty y  with 
all  its  circumstances  and  incidents.  Until  plea  pleaded 
denying  the  assignment  under  oath,  the  note  was  fnima 
facie  a  good  set-ofF  in  the  hands  of  McKibben,  and  but  for 
that  plea,  would  have  remained  good.  The  plea  merely 
put  upon  McKibben  the  proof  of  the  assignment,  and  did 
not  change  his  rights  or  relative  position  to  Baxter  or  Per* 
sons.  The  note,  with  the  assignment  thus  ratified,  was 
properly  admitted. 

The  next  question  relates  to  the  lies  note,  payable  in 
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Inmb^  or  sawing.    It  was  the  joint  and  aeveral  note  of  ^^7  T^^^m, 
Persons  and  one  Mandy.    The  evidence  «f  Ilesj  the  payee,      1^^- 
tended  to  prove  that  he  had  made  demand  of  Persons j  one     Pbkbonb 
of  the  makers  of  the  note.    Mondy  was  offered  as  a  wit-  MoKibbeh. 
ness  to  prove  that  there  had  been  no  demand.     The  record 
showE  he  was  objected  to  and  the  objection  sustained. 
The  evidence,  at  best,  must  have  been  of  the  feeblest 
character;  no  less  than  fifty  men  in  the  court-house  could 
have  testified,  namely,  that  they  knew  of  no  such  demand. 
Still,  whatever  it  was  worth,  the  party,  within  reasonable 
limits,  had  a  right  to  introduce  even  negative  evidence. 

But  even  if  the  Hes  note  be  excluded,  then  taking  the 
other  matters  of  set-off  at  such  estimates  as  the  jury  were 
at  liberty  from  the  evidence  to  place  upon  them,  and  the 
verdict  is  still  substantially  sustained.  In  such  cases  the 
judgment  will  not  be  reversed.  Parker  v.  The  SUste^  8 
Black!  292. 

The  note  in  suit  was  primarily  payable  in  BecLslejfs 
work.  The  only  remaining  question  is,  whether,  since  the 
mill-race  vtras  not  completed,  Persons  was  liable  for  the 
value  of  what  had  been  done  by  Beasky.  It  has  been 
often  held  by  this  Court,  that  he  who  is  benefited  by  the 
labor  or  property  of  another  must  answer  for  it  on  an  im« 
pUed  assumpsit  7  Blackf.  599.  In  Coe  v.  SmUhy  admin- 
istrator, 4  Ind.  R.  79,  the  authorities  were  collected  and 
reviewed.  There  is  a  case  in  the  Massachusetts  reports  ' 
very  similar  in  many  respects  to  this.  FuUer  agreed  to 
work  for  Broton^  and  give  him  four  weeks'  notice  before 
quitting  his  employ.  He  rendered  valuable  services,  and 
left  without  notice,  in  consequence  of  sickness.  It  was 
held  that  FuUer  was  entitled  to  a  reasonable  compensa- 
tion for  the  services  he  had  rendered.  Fuller  v.  Brown^  11 
Mete  440. 

The  case  in  21  Verm.  801,  to  which  counsel  for  Persons 
have  referred  us,  is  in  conflict  with  the  repeated  adjudi- 
cations of  this  Court,  and  with  the  numerous  authorities 
cited  to  sustain  them.  We  think  the  law  clearly  with 
McKibben. 
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May  Tetm,  Per  CWruwik— The  judgment  is  affirmed,  with  5  per  cent 

^0^'  damages  and  coats. 

BucHAKAH  J.  P.  Usher^  for  the  plaintifi: 

PoBT.  &  £•  ChokinSj  for  the  defendant 


Buchanan  v.  Port. 

"""l^  debet  can  not  be  pleaded  to  a  Boit  on  the  judgment  of  a  court  of  anotlier 
-        state. 

It  was  not  leqnidte  to  the  Talidity  of  apleading  in  denial  of  die  execiitioii  of  a 
written  utftrnment,  nnder  the  R.  S.  1843,  that  it  shonld  be  TBrifled  byoadL 

Snob  a  pleading,  wben  not  thns  yeiified,  did  not  impose  npon  the  adTone  paitj 
the  proof  of  the  execution  of  the  instmment. 

Pebt  npon  a  judgment  rendered  in  Pennat^vania,  Flea,  that  the  deleodaat 
was  not,  at  the  commencement  of  the  suit  in  which  the  reooTery  was  had,  in 
said  state,  nor  had  he  been  there  at  any  time  since;  that  he  never  entered  hb 
appearance  to  said  action,  nor  authorized  any  person  to  ^>pear  on  his  behalf; 
and  that  all  the  proceedings,  &c.,  were  had  without  any  notice  to  him,  and 
without  his  knowledge,  &c.  BepUcation,  that  said  judgment  was  not  i»- 
ooTerod  against  the  defendant  without  his  knowledge  and  without  notice  to 
him,  in  manner  and  form  as  in  said  plea  alleged,  &c.  Special  domuner 
assigning,  1.  That  the  replication  did  not  trarerse  or  aroid  Ihe  plea;  S. 
ThatitwasaigumentatiTe;  8.  That  it  left  material  parts  of  the  plea  unan- 
swered.   ffM,  that  the  replication  was  sufficient. 

The  granting  of  an  order  for  a  change  of  yenue  did  not,  under  the  B.  S.  184S, 
diyest  the  Court  granting  it,  of  jurisdiction  of  the  cause;  but  the  canse 
'  mi^t  be  reinstated  on  the  docket,  If  the  expenses  incident  to  the  removal 
were  not  paid. 

M>nday,  ERROR  to  the  Cass  Ciieait  Court 

June  12.  Davison,  J^— Debt  by  Ibrt  against  Bucluman.    The  de- 

claration contains  three  comits,  each  upon  a  judgment  of 
the  Court  of  Common  Pleas  of  HimHngton  county,  Petm- 
sylvania.  Demunrers  were  sustained  to  the  first  and  second 
counts.  To  the  third  the  defendant  below  pleaded  six 
.pleas.  The  first,  second  and  third  led  to  issues  of  &ct. 
The  fourth,  fifth  and  sixth  are  as  follows: 

Fourth.  That  after  the  supposed  recoveiy,  P&rt  exe« 
cuted  to  the  defendant  a  certain  release,  under  his  seal, 
whereby  he  released  to  the  defendant  all  demands,  &C., 
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which  zeleaae  the  defendant  hath  lost,  and  can  not  produce  May  Tenn, 
the  same^  Sec  loo^" 

FifUi.  That  the  defendant  was  not,  at  the  time  of  the  Buorahah 
conunencement  of  the  snit  in  which  said  recovery  was  Jiad,  poitT. 
in  the  state  of  Pennsylvama;  nor  has  he  been  there  at  any 
time  since;  that  he  never  entered  his  appearance  to  said 
actioni  nor  did  he  authorize  any  person  to  appear  on  his 
behalf;  and  that  all  the  proceedings  in  said  Court  relative 
to  the  commencement  and  pendency  of  said  suit,  and  the 
recovery  therein,  were  had  without  any  notice  whatever  to 
him,  and  without  his  knowledge,  &c. 

Sixth.  That  the  defendant  does  not  owe  the  said  sum 
of  moneys  in  manner  and  form  as  alleged,  dec 

Port  replied  to  the  fourth  and  fifth  pleas,  and  to  the 
sixth  he  filed  a  general  demurrer.  This  demurrer  was  cor- 
rectly sustained.  It  has  been  held,  that  ^^nU  debet  can  not 
be  pleaded  to  a  suit  on  the  judgment  of  the  Court  of 
another  state."  Dams  v.  Lane^  2  Ind.  548.  That  case  is 
fully  supported  by  authority,  and  is  decisive  of  the  point 
under  consideration.  MiUs  v.  Duryee^  7  Cranch  481. — 
Hampton  v.  McGonnelj  3  Wheat.  234. 

The  replication  to  the  fourth  plea  avers,  that  Port  did 
not  execute  his  release  to  the  defendant,  whereby  he  re- 
leased him  of  all  demands,  &c.  The  defendant  demurred 
specially  to  this  replication,  and  for  cause  assigned,  that  it 
was  not  sworn  .to.  The  demurrer  was  overruled.  The 
statute  which  requires  a  replication  to  be  verified  by  oath, 
when  it  denies  the  execution  of  a  release,  does  not  render 
snch  replication  invalid  because  it  is  not  sworn  to.  It 
may  be  well  pleaded  without  oath ;  though  it  woidd,  when 
so  pleaded,  excuse  proof  of  the  execution  of  the  release. 
R.  S.  1843,  c  40,  s.  216.— 4  Blackf.  417.— 1  McLean  414. 
The  replication  to  the  fourth  plea  is,  therefore,  not  demur- 
mble.    The  following  is  the  replication  to  the  fifth  plea: 

And  the  plaintiff  comes,  &;c,  and  says,  predudi  non, 
because  he  says  (protesting  the  appearance  to  said  suit) 
that  said  judgment  was  not  recovered  against  the  defen- 
dant without  his  knowledge  and  without  notice  to  him,  in 
manner  and  form  as  in  said  plea  alleged,  &;c 
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Hay  T«nn,       A  special  demnner  to  this  replication  was  also  ovennkd 

^^^       In  support  of  the  demurrer,  three  causes  are  stated:  1.  That 

BucHAVAH    the  replication  does  not  traverse  or  avoid  the  plea.  2.  That 

PoBT.       it  ia  argumentative.    3.  It  leaves  material  portions  of  the 

plea  unanswered. 

None  of  these  causes  are  well  assigned  The  plea  aveis 
that  the  judgment  sued  on  was  given  against  the  defen- 
dant without  notice  of  the  suit  in  which  it  was  rendered 
This  averment  was  material  and  set  up  a  valid  defence  to 
the  action*  Upon  that  averment,  the  plaintifl^  by  his  re* 
plication,  took  issue.  And  that  issue  was  no  doubt  well 
taken  by  a  common  traverse. 

It  appears  by  the  record,  that  the  Court,  at  the  Augtisi 
term,  1849,  upon  tiie  defendant's  motion,  ordered  tiie  venae 
in  this  cause  to  be  changed  to  the  Marshall  Circuit  Court 
But  the  expenses  incident  to  such  change,  never  were  paid 
into  the  hands  of  the  derk  of  the  Court  where  the  cause 
originated;  nor  were  the  papers  in  the  suit  ever  transmit- 
ted to  the  said  Circuit  Court  The  case,  at  a  subsequent 
term,'was,  on  motion,  reinstated  on  the  docket  and  con* 
tinned.  At  the  term  to  which  the  suit  was  continued,  it 
was  tried  by  a  jury.  A  verdict  was  given  for  tiie  plaintifii 
and  a  judgment  rendered  on  the  verdict  The  defendant 
did  not  appear  to  the  motion  to  reinstate  the  suit,  nor  was 
he  present  at  the  triaL 

It  is  contended  that  the  jurisdiction  of  the  Cass  Circuit 
Court  over  the  case  ceased,  when  the  order  granting  the 
change  of  venue  was  made,  and  that,  therefore,  the  judg- 
ment is  erroneous.  We  are  not  of  that  opinion.  The  Court 
granting  such  order  does  not  part  witii  its  jurisdiction 
until  the  expenses  attending  the  removal  of  the  cause  are 
paid  Until  that  is  done,  the  clerk  of  the  Court  may  not 
deliver  the  papers  out  of  his  office.  R.  S.  1843,  c  49,  s.  5. 
The  seventh  section  of  the  same  chapter  provides,  that 
^  The  venue  shall  in  no  case  be  changed,  unless  the  party 
who  prays  the  same  shall  deposit  the  order  of  the  Court," 
&C.,  ''and  also  the  necessary  expenses  attending  the  re* 
moval,  with  the  clerk  having  custody  of  the  papers,  at  least 
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thiriy  days  before  the  term  of  the  Coort  to  which  such  suit  May  Term, 
shaU  be  sent  for  trial."  ^^^' 

These  provisions  of  the  statute  were  not  complied  with, 
nor  was  the  case  ever  removed  from  the  Cass  Circuit 
Court  It  follows  that  when  this  suit  was  tried,  the  par- 
ties, 80  well  as  the  cause,  were  properly  within  the  juris- 
diction of  that  Court 

Per  Curiatn^ — The  judgment  is  affirmed,  with  5  per 
cent  damages  and  costs. 

D.  D.  PiraUj  for  tiie  plaintifil 

R  P.  Bxddle  and  jB.  W.  Peters^  for  the  defendant. 


Fletcher  and  Another  v*  Mansub  and  Others. 


The  cfariftiMi  name  of  the  grantee  in  a  conyejanoe  of  land,  was  left  blank  by 
mistake.  The  grantee,  after  the  delivery  of  the  deed,  for  the  purpose  of 
defiranding  his  creditors,  without  the  knowledge  of  his  wife,  filled  the  blank 
with  her  chriatian  name. 

Bdi,  that  the  conrejanco  Tested  the  title  in  tiie  husband. 

BM,  also,  that  his  title  was  not  dirested  by  filling  the  blank  with  the  christiaa 
name  of  his  wife. 

A  husband  can  not  convey  land  directly  to  his  wife  without  the  intervention  of 
a  trustee. 

A  conveyance  of  land  must  be  delivered,  to  pass  the  title. 

Persons  who  are  direcdy  interested  in  the  object  of  a  bill  should  be  made 
parties. 

ERROR  to  the  Shelby  Circuit  Court 

Davison,  J. — Mansur^  the  complainant  below,  on  the 
23d  of  November^  1843,  filed  his  bill  in  chancery  against 
Elijak  BarraUy  8r.,  and  the  following-named  children  and 
heirs  of  Mary  C.  Barrattj  deceased,  viz.,  James  BarraUy 
Elijah  BarraUj  Jr.,  Susan  Barratt  and  Lydia  Barrait;  the 
8aid  Mary  C.  Barrattj  at  her  death,  being  the  wife  of 
J^ijah  BarraUy  Sr.  On  the  20th  of  Marchj  1848,  the 
complainant  filed  a  supplemental  bill,  whereby  he  made 
Fletcher  and  Butler  parties  to  the  suit  Elijah  Barrattj  Sr^ 
failed  to  appear,  and  a  defaidt  was  entered  against  him. 


Monday^ 
June  12, 
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May  Teim,    The  said  children  and  heirs,  being  minors,  appeared  and 
^^^*       answered  by  their  guardian.    Fletcher  and  Butler  filed  their 
Flbtcrsr    answer  to  the  original  and  supplemental  bills. 
Makbub.         The  material  facts  presented  by  the  record  are  these: 

In  Marchj  1838,  ElijcA  BarraUy  Sr.,  purchased  of  one 
Isaac  Wood  a  tract  of  land  in  Shelby  county,  for  2,000 
doUars,  1,000  doUars  of  which  was  to  be  paid  on  the  1st  of 
October,  1839,  when  the  grantee  was  to  receire  a  deed  for 
the  premises.  Wood  was  a  resident  of  Rush  county,  and 
some  days  prior  to  the  last*named  period,  he  went  before 
a  justice  of  that  county  and  executed  a  deed  for  land. 
Being  ignorant  of  Barratfs  first  name,  the  deed  was  made 
to  him  by  his  surname  alone,  leaving  a  blank  for  his 
christian  name,  which  the  grantor  intended  to  insert  in  the 
deed  before  he  delivered  it.  Wood  delivered  the  deed  to 
the  grantee,  intending  thereby  to  vest  in  him  the  legal  title 
to  the  premises,  but  through  neglect  omitted  the  insertion 
of  the  grantee's  christian  name.  After  the  delivery,  jBar- 
rattj  with  an  intent  to  defraud  subsequent  creditors,  filled 
up  the  blank  left  in  the  deed  with  the  christian  name  of 
his  wife,  thereby  making  it  purport  to  convey  the  land 
therein  described  to  the  said  Mary  C.  Barrett.  Elijah 
BarraUy  Sr.,  on  the  31st  of  Jiilpj  1841,  mortgaged  tiie 
premises  in  question  to  James  Fa^sett  Sf  Co.^  of  PhUadel- 
phioj  to  secure  the  payment  of  1,506  dollars.  This  mort^ 
gage  was  duly  recorded.  At  the  February  term,  1843, 
Wood  obtained  a  decree  in  the  Shelli^fiflSkmi  Court,  direct- 
ing the  sale  of  the  land  for  the  payment  of  728  dollars,  a 
balance  of  the  purchase-money  then  unpaid.  Ma/nsw,  at 
the  same  term,  recovered  a  judgment  against  BarraU  for 
207  doUars,  upon  a  note  given  by  him  in  February,  1840. 

The  object  of  the  original  bill  in  this  case  was  to  subject 
said  land  to  the  payment  of  Mansur^s  judgment.  About  the 
1st  of  October,  1844,  Fassett  Sf  Co.  placed  their  mortgage  in 
the  hands  of  Fletcher  and  Butler,  attcnmeys,  for  coUection, 
upon  which  suit  was  commenced  in  the  Circuit  Court 
of  the  United  States  for  the  district  of  Indiatuu  On  the 
20th  of  February,  1845,  the  premises  were  offered  for  sale 
on  Wood's  decree,  and  then  sold  to  Fletcher  and  Butler  for 


OF  THE  STATE  OP  INDIANA.  269 

i;205  dollars.    They  paid  into  ilie  hands  of  the  sheriff  876  May  Tenn, 
dollars,  the  amount  of  the  decree  .and  oosts^  which  left  a  __z__L_ 
balance  undisposed  of,  and  in  their  bands,  of  328  dollars.    Flbtchkb 
The  complainant,  by  bis  supplemental  bill,  claims  this    Mansus. 
balance,  to  be  applied  in  payment  of  his  judgment,  and 
prays  a  decree  against  Fletcher  and  Builer^  directing  them 
to  pay  it  over  for  that  purpose.    It  was  shown  that  at  the 
time  of  the  sale  on  Wbo^s  decree,  Fletcher  and  BtUler  had 
notice  of  Mansuf^s  cwiginal  bill,  and  that  he  intended  to 
daim  any  overplus  that  might  remain  firom  the  sale  of  the 
land  on  said  decree,  after  it  was  fully  satisfied.    But  it 
appears  that  prior  to  the  filing  of  the  supplemental  bill, 
viz.,  on  the  20th  of  February^  1845,  Fletcher  and  Butler^ 
pursuant  to  an  agreement  between  them  and  Barratt,  set- 
tled said  overplus  of  328  dollars,  by  giving  him  a  credit  on 
the  mortgage  of  James  Fassett  Sf  Co^  then  in  their  hands 
for  collection.    Fassett  Sf  Co.  were  not  made  parties  to  the 
suit,  nor  does  it  appear  that  the  deed  from  Wood  was  ever 
delivered  to  Ma/ry  C  Ba/rraUy  or  that  she  was  ever  aware 
of  being  the  grantee  of  the  land. 

Upon  a  final  hearing,  the  Circuit  Court  rendered  a  decree 
against  Fletcher  and  Butter^  in  accordance  with  the  prayer 
of  the  supplemental  bill. 

The  record  presents  this  question :  Had  Barfatt^  at  the 
time  he  executed  the  mortgage  to  James  Fassett  4*  CO'j  a 
mortgageable  interest  in  the  premises?  If  he  had,  then  that 
firm  was  entitled  to  the  328  dollars,  and  it  was  properly 
applied  as  a  payment  on  the  mortgage. 

The  deed  was  delivered  by  the  grantor  to  Barratt,  with 
the  intention  of  vesting  in  him  the  legal  title,  and  no  doubt 
that  was  its  effect.  Though  the  deed  wanted  his  christian 
name,  and  on  that  account  might  be  considered  ambiguous, 
still  that  was  an  ambiguity  that  could  have  been  supplied 
by  proof  aliunde.  The  title  thus  being  in  Barratt^  as  gran- 
tee, could  not  be  divested  by  the  mere  insertion  of  the 
christian  name  of  his  wife  in  the  blank  left  by  the  grantor. 
That  insertion,  in  our  opinion,  was  a  void  act,  and  con- 
veyed to  h^  no  title.    A  husband  can  not  convey  lands 
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1854. 

VlHCBNT 

V. 

Dixox. 


directly  to  his  wife,  without  the  intervention  of  a  Irastee. 
2  Kent's  Comm.  106. 

Besides,  it  is  evident  the  deed  never  was  delivered  to 
Mary  C.  Barratt,  nor  nnder  her  control.  Without  such 
delivery,  she  could  acquire  no  title  to  the  premises.  2  Ihd. 
R.  562.  EKjah  Barratt  was,  therefore,  the  absolute  owner 
of  the  land.  He  had  a  perfect  right  to  execute  the  mort- 
gage to  Fassett  4"  Oo»  It  constituted  a  specific  lien  on  the 
premises  prior  to  Mansut^s  judgment.  It  follows  that  the 
mortgagees  were  entitled  to  the  overplus  of  328  dollars. 

This  view  of  the  case  shows  the  decree  to  be  erroneoias 
upon  another  ground.  James  Fasseti  S^  Co.  should  have 
been  made  parties  to  the  suit.  Unquestionably,  the  mem- 
bers of  that  firm  had  a  direct  interest  in  the  object  of  the 
bilL  A  proper  decision  of  the  cause  could  not,  therefore, 
be  made,  without  affording  them  an  opportunity  to  appear 
and  vindicate  their  rights.  Story's  Eq.  PL,  ss.  73,  83,  86, 
236,  237.— R.  8. 1843,  p.  833. 

Per  Curianu — The  decree  is  reversed,  with  instmctioDs 
to  the  Circuit  Court  to  dismiss  the  bilL 

H.  C.  Newcomb,  for  the  plaintiffi. 

X  Morrison  and  &  Major^  tar  the  defendants. 


Vincent  and  Wife  v.  Dixon. 

In  slander,  the  pkintifr  can  not  proyo  the  speaking  of  words  not  laid  in  the 
declaration,  to  aggrarate  the  damages. 


Thunday, 
June  15. 


ERROR  to  the  Delaware  Circuit  Court 

Per  Cfuriam, — Case  for  slander.'  Charge  complained  of, 
larceny.    Pleas,  the  general  issue  and  justification. 

On  the  trial,  after  the  plaintiff  had  proved,  by  two  wit- 
nesses,  the  speaking  of  the  words  laid  in  the  declaration, 
he  was  permitted  by  the  Court,  the  defendant  objecting, 
to  prove  the  speaking  of  similar  slanderous  words,  upon 
other  occasions,  expressly  for  the  purpose  of  aggravating 


OF  THE  STATE  OP  INDIANA.  271 

the  damages.     The  CoJOit  erred  in  this,  according  to  nu-  May  Tenn, 

merons  decisions  of  this  Court  loo^ 

The  judgment  is  reversed  with  costs.     Cause  remand-  I«wai>ag 

ed,  &C.  The  State. 

X  &  Buckles  and  W.  March,  for  the  plaintii&. 

T.  J.  Sample  and  D.  Kilg^orCj  for  the  defendant. 


Robertson  v.  Standart  and  Another. 
APPEAL  from  the  Fauniain  Circuit  Court  Tkurtdmf, 

June  15. 

I^  Oufiam* — Assumpsit  upon  a  promissory  note.  Judg- 
ment for  the  plaintijff  below. 

The  only  error  complained  of  is  the  refusal  of  the  Court 
to  continue  the  cause  upon  affidavit  The  case  was  gov- 
erned by  the  act  of  1843. 

There  was  no  error  in  this.  The  affidavit  was  palpably 
defective. 

The  judgment  is  affirmed,  with  1  per  cent  damages  and 
costs. 

D.  Newell,  for  the  appellant^ 

2E  8.  Lane  and  £L  G.  WUlson,  for  the  appellees* 


Lewadag  v.  The  State. 


ERROR  to  the  Jefferson  Circuit  Court.  ,^^6^' 

Per  Curiam. — Indictment  for  retailing,  found  in  1850. 
Motion  to  quash  overruled.  Plea,  not  guilty.  Clear  proof 
of  the  offence.  No  license  shown.  Conviction  and  fine. 
There  is  no  brief  in  the  case. 

The  judgment  is  affirmed  with  costs. 

X  IL  TroxeU,  for  the  plaintiff 

D.  8.  Ooading",  for  the  state. 
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Weathers  and  Others  t;.  Weathers. 


Havva 

GouirrKT-     ^^  ^^^'^  ^^'^^  ^  ftppoint  .commissionBn  to  assign  dower,  upon  a  pedtioa 
the  B.  S.  1648,  before  the  deflanduitB  were  rammoned. 


JlMtflS. 


ERROR  to  the  Jasper  Probate  CJonrt 

Perkins,  J. — Petition  for  dower.   Petition  granted  below. 

The  Court  proceeded  in  the  cause  and  appointed  com- 
missioners to  assign  dower  without  notice  to  the  heirs. 

This  was  erroneous.  The  statute  under  which  the  pro- 
ceeding was  had  (R.  S.  1843,  pp.  804,  805)  iH^vided  for  a 
trial,  upon  notice  to  the  defendants,  upon  the  question  of 
the  right  to  dower,  before  the  appointment  of  oommission- 
ers,  &C.,  and  their  appointment  without  such  notice  and 
trial  was  erroneous,  at  all  events,  where  such  trial  was  not 
waived. 

Per  Curiam^ — The  decree  and  proceedings  are  levened 
with  costs,  back  to  the  petition,  witii  leave  to  the  defen- 
dants to  plead^  &C. 

J.  PettU,  &  A.  Huff,  J.M.La  Rue,  and  B.  O.  Demwg, 
for  the  plaintiffs. 


Hanna  v.  Countryman. 


To  anthorise  ihe  proceeding,  under  the  B.  S.  1843,  before  two  jastioes  of  llie 
peace,  to  obtain  poueision  of  real  estate,  it  was  not  neoessacy  to  show  that 
the  relation  of  landlord  and  tenant  existed  between  the  parties. 


June  15. 


ERROR  to  the  Allen  Circuit  Court 

Perkins,  J. — Proceeding  before  two  justices  to  obtain 
possession  of  real  estate.  Appeal  to  the  Circuit  Court 
The  case  was  there  dismissed  on  motion,  for  want  of  juris" 
diction  of  the  justices,  it  not  disclosing  that  the  relation  of 
landlord  and  tenant  existed  between  the  parties.  This  ia 
the  error  alleged. 
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The  ruling  of  the  Court  below  was  in  accordance  with   May  Term, 
the  decision  of  this  Court  upon  the  statute  of  1838  (1) ;      ^^54. 
but  the  phraseology  of  the^statute  of  1843,  under  which      Hakva 
this  case  arose,  differs  materially  from  that  of  1838,  and,    Countbt- 
we  think,  authorized  justices  of  the  peace  to  take  jurisdic-       ^^^' 
Hon,  regardless  of  the  question  of  tenancy.   See  R.  S.  1843, 
pp.  817,  818. 

The  statute  of  1843  being  now  superseded  by  that  of 
1852,  further  criticism  upon  it  would  be  here  misplaced. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

R*  BrackenridgCj  Jr.,  for  the  plaintiff 

X  L*  Wordefty  for  the  defendant 

(1)  See  8  Blackf.  228. 


END    OF   MAY   TEBM,    1854. 


Vol.  v.— 18 


CASES 

ARGUED  AND  DETEEMINED 


IK  THB 


SUPREME  COURT  OF  JUDICATURE 


STATE   OF  INDIANA, 

AT  INDIANAPOLIS,  NOVEMBER  TERM,  1854,  IN  THE  THIRTT. 
NINTH  YEAR  OP  THE  STATE. 


EspT  V*  The  State  Bank, 


An  affidavit  for  a  continuance  niay  be  made  bj  an  agent  of  the  party  apply- 
ing, without  accounting  for  the  absence  of  the  principal,  or  giving  anj  other 
reason  why  it  is  not  made  by  him;  and  the  drcnniBtanoe  that  the  agent  is 
not  a  party  to  the  record,  makes  no  difference. 
lite  State  Bank  brought  suit  to  leoover  the  full  amount  of  a  bill  of  exchange. 
The  defendant  applied  for  a  continuance  to  procure  evidence,  by  the  testi- 
mony of  an  absent  witness,  of  his  having  paid  part  of  the  bill  to  the  bank. 
Hddf  that  it  was  no  answer  to  the  i4>plication,  that  if  tlie  payment  was  is 
fiict  made,  the  officers  of  the  bank,  or  some  of  them,  mnst  have  known  it, 
-    and  could  be  made  witnesses. 


Monday,  APPEAL  from  the  Ohio  CSrcuit  CJourt 

Stuart,  J. — Assumpsit  by  the  bank  agaiQst  Espt/j  on  a 
bill  of  exchange. 

Espy  claimed  a  credit  of  400  dollars,  which  the  bank  le- 
fosed  to  allow.  He  then,  by  agent,  filed  his  affidavit  for  a 
continuance,  stating  that  he  could  prove  by  one  E^erSy 


27. 
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ihe  payment  to  the  branch  bank  at  Madison^  on  the  bill  of  Nov.  Term, 
exchange  sued  upon,  of  the  sum  of  400  dollars;  that  the      *^^' 
payment  was  so  received  by  the  bank;  that  he  knew  of  no       £0pt 
other  witness  by  whom  he  could  prove  the  same  fact  so  thb  Stats 
folly;  that  tha  witness  was,  or  had  been,  in  Calif omiaj  and       Bank. 
at  the  time  of  making  the  affidavit  was  believed  to  be  on 
his  way  home,  so  that  his  attendance  as  a  witness  at  the 
next  term  might  be  reasonably  expected;  and  that  the 
affidavit  was  not  made  for  delay,  &c.;  showing  also  the 
diligence  used,  &c. 

With  the  affidavit  the  general  issue  was  filed. 

The  Court  overruled  the  motion  for  a  continuance. 
Espy  excepted.  Trial  by  the  Court,  and  judgment  for  the 
bank  for  1,394  dollars  and  67  cents. 

The  only  question  presented  by  the  record  is,  whether 
the  motion  for  a  continuance  was  correctly  overruled. 

In  mere  money  demands,  like  tiie  one  before  us,  such 
applications  are  necessarily  regarded  with  more  or  less  dis- 
trust, and  closely  scrutinized.  The  reason  is  obvious.  If 
treated  with  indulgence,  they  may  be  readily  made  instru- 
ments to  baffle  and  delay  the  collection  of  just  debts. 

On  the  other  hand,  the  Courts  should  not  hold  debtors  so 
strictly  as  to  give  an  exorbitant  creditor  undue  advantage. 

Several  objections  are  taken  to  the  sufficiency  of  the 
affidavit,  only  two  of  which  it  is  deemed  material  to  notice. 

1.  It  is  objected  that  the  affidavit  was  made  by  an 
agent,  without  accounting  for  the  absence  of  the  principal, 
or  giving  any  other  reason  why  it  was  not  made  by  Espy 
himsell  But  the  objection  does  not  seem  to  be  well  taken. 
It  is  easy  to  conceive  that  the  agent  might  be  cognizant  of 
facts  of  which  the  principal  knew  nothing.  In  such  cases 
it  is  eminently  proper  that  the  affidavit  should  come  firom 
the  agent. 

That  the  agent  is  a  stranger  to  the  record  can  make  no 
difference.  Nay,  for  that  very  reason,  his  statements  under 
oath  are  entitled  to  greater  consideration  than  though  made 
by  the  interested  party  himself. 

2.  It  is  objected  that  Rogers  could  not  be  the  only  wit- 
ness by  whom  the  payment  could  be  proved,  for  that  if 
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Not.  Term,   any  8uch  payment  was  in  fact  made,  the  ofiSoers  of  the 
^^^      bank,  or  some  of  them,  must  have  known  it,  and  they  oonld 
WooDwoBTH  be  made  witnesses. 
BowsB.  But  the  bank,  by  her  officers,  had  already  denied  the  pay- 

ment, by  refusing  to  give  the  credit.  The  bank  is  known 
only  through  her  officers.  They  are  her  organs.  She 
speaks  and  acts  by  them.  They  denied  his  claim  of  pay- 
ment. Espy  had  no  reason  to  suppose  that  they  would 
testify  differently  from  these  plain  indications.  They  stood 
as  hostile,  or,  at  least,  reluctant  witnesses.  Under  these 
circumstances,  it  would  be  manifest  injustice  to  drive  tiie 
defendant  to  such  an  alternative  as  resorting  to  them.  If 
he  called  them  he  made  them  his  own  witnesses.  He  was 
in  a  measure  concluded  by  their  evidence ;  for  he  could  not 
impeach  them;  and,  in  the  absence  of  Bog^erSj  he  could 
not  set  up  and  show  a  different  state  of  facts.  Espy  might, 
therefore,  well  say  that  Rogers  was  the  only  witness  by 
whom  he  could  so  fcdly  prove  the  payment  claimed. 

The  affidavit  seems  to  us  sufficient  to  entitle  E^py  to  a 
continuance. 

As  the  bank  might  have  removed  the  cause  for  a  con- 
tinuance by  giving  the  credit  in  the  Ck>urt  below,  she  may 
still  give  it  in  this  Court.  In  tjiat  event,  the  judgment  as 
to  the  residue  will  stand  affirmed  at  the  costs  of  the  bank 
Otherwise  reversed  with  costs. 

Per  Curiam. — The  credit  not  being  given,  the  judgment 
is  reversed  with  costs.     Cause  remanded,  &c. 

D.  &  Major  and  A.  Brower,  for  the  appellant. 

W.  M.  DmimxidL  A.  W.  Hendricks^  for  the  appellee. 


WooDwoRTH  and  Others  v.  Bowes. 

A,  and  B.  owed  C,  and  gave  their  note  for  the  amonnt  of  the  debt,  with  D.  u 
surety  thereon.  C  sold  and  indorsed  the  note  to  E,  To  obtain  further 
time  for  payment,  the  principals  proposed  to  giTO  a  new  note  with  Z).  and 
one  F,  as  suetles.    E»  declined  s^ng  up  the  old  note,  and  recetrhig  the 
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new  one  in  iti  stead,  unless  C.  also  would  become  %  partf  to  the  new  note.  Nor.  Tenn, 

He  thereupon  Bigned  it  C,  "as  secnrity."    Held,  that  C,  D.  and  F,  were  1864. 
oo-snreties. 


WOOBWOBTH 


ERROR  to  the  Laparte  Circtiit  Court  Bo^s. 

Stuart,  J. — Bill  in  chancery  to  enforce  contribntion  ^ondav, 

among  sureties.  November  27. 

Alden  BotoeSj  the  defendant  in  error,  filed  the  bilL  He 
alleges  that  one  Case  held  a  note  for  321  dollars,  in  which 
the  firm  of  Bowes  and  Nagfes  (composed  of  William  Bowes 
and  Edward  Noyes)  were  principals,  and  Lewis  Woodworth^ 
John  R.  Bowes  and  Alden  Bowes  were  co-sureties.  That 
after  judgment  against  all  the  parties  and  execution  thereon, 
he,  Alden  Bowes^  was  compelled  to  pay  the  amount,  with 
interest  and  costs.  He  therefore  prays  contribution,  &c«, 
firom  his  alleged  co-sureties,  John  12*  Bowes  cuid  Wood» 
worth. 

John  R.  answers,  alleging  payment  of  his  share  to  Alden 
before  suit  brought 

Woodworih  answers,  admitting  the  note,  the  parties  to 
it,  and  the  legal  proceedings  thereon,  but  not  the  payment 
of  the  judgment  by  Alden  Bowes.  He  denies  that  John  R. 
and  Alden  Bowes  were  his  coHsureties  as  alleged  in  the 
bill,  but  insists  and  sets  up  that  they,  together  with  Bowes 
and  Noyes^  were  principals,  and  he,  Woodworih^  the  sole 
surety  for  all  the  other  parties.  In  support  of  this,  he  gives 
in  detail  the  history  of  the  note :  that  Bowes  and  Noyes 
owed  Woodworih^  for  which  they  gave  their  note,  with 
Alden  Bowes  as  surety.  This  note  Woodworih  sold  and 
assigned  to  Case.  To  obtain  further  time,  Bowes  and 
Noyes  proposed  to  give  a  new  note,  with  John  R.  and 
Alden  Bowes  as  their  sureties.  But  Case  declined  giving 
up  the  old  note,  on  which  was  Woodworks  indorsement, 
unless  the  latter  would  also  become  a  party  to  the  new 
note.  Accordingly,  he  signed  it  ^  Lewis  Woodworih^  aB 
security;''  and  the  old  note  was  given  up.  On  this  new 
note,  the  Case  judgment  was  recovered. 

The  evidence  fully  sustains  the  history  tims  given  of 
the  last  note,  and  the  parties  to  it 

The  only  question  presented  by  counsel  is,  was  Wood^ 
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Not.  Term,   foarth  the  sole  Bturety,  and  tiie  other  parties  principals,  as 
^^^'       claimed  in  the  answer?  or  were  Bowesj  Waadworth  and 
WooDwoBTH  Bowes  co-sureties  ?    The  Court  below  took  the  latter  view 
B0WE8.      of  it,  and  decreed  contribution. 

There  is  no  brief  filed  for  Alden  Bowes* 
We  are  referred  in  argument  to  only  two  reported  cases, 
which  are  not  accessible,  and  which  counsel  do  not  daim 
to  have  examined,  further  than  the  digest  The  syllabus  is 
thus :  ^'  Where  a  party  signs  a  note  as  surety  for  another, 
and  a  third  person  also  affixes  his  name,  adding  ^surety  for 
the  above,'  the  first  surety  can  not,  upon  payment  of  the 
note,  compel  contribution  against  the  second  surety,  unless 
it  is  made  satisfactorily  to  appear  that  the  second  surety 
intended  to  place  himself  in  the  relation  of  co-surety  with 
the  first"  1  U.  S.  Digest  Sup.  p.  417,  No.  39;  and  there 
the  reference  is  to  4  Dev.  and  Batt  404.  The  other  case 
cited  firom  the  digest  is  2  Halstead  71,  and  is  equally  inac- 
cessible to  the  Court  Hence  the  necessity  of  the  29th 
rule  (1).  The  reason  of  the  rule  is,  that  the  state  has  not 
furnished  her  Court  of  last  resort  with  a  law  library ;  and 
we  can  not  hazard  decisions  on  the  accuracy  of  digests. 
If  counsel  would  avail  themselves  of  the  reports  of  otha 
states,  they  must.,  under  the  rule,  either  furnish  the  report 
or  an  accurate  copy  of  the  decision  cited.  To  both  coun- 
sel and  Court  the  mere  digest,  in  the  absence  of  the  report 
itself,  is  but  a  light  to  lead  astray.  A  digest  is  no  autho- 
rity, and  was  never  intended  to  be.  Such  compilations 
are  simply  useful  in  a  law  library  to  facilitate  research. 
Beyond  that  they  tend  to  impair  the  accuracy  of  judicial 
proceedings,  and  involve  the  reputation  of  both  Court  and 
counsel.  Until  the  state,  therefore,  has  furnished  us  the 
means  of  consulting  authorities,  the  rale  must  be  rigidly 
enforced. 

Yet  without  the  facts  of  the  North  Carolina  and  Nevh 
Jersey  cases  before  us,  sufficient  appears  to  distinguish 
them  firom  this.  For  the  word  "surety"  added  to  Wood- 
wortKs  name,  more  easily  and  naturally  refers  to  the  real 
principals,  Bowes  and  Noyes,  than  to  all  the  parties  as 
principals.    As  to  this  very  debt,  Bowes  and  Noyes  were 
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originally  Woodworks  debtors.    He  knew  the  con^idera-  Nor.  Term, 
tion  passed  directly  from  him  to  them.    He  knew  that  they      ^^^* 
were  principals,  Alden  and  John  R.  Bowes  sureties.    If  he  Woobwokth 
meant  to  stand  in  any  other  relation  than  co-surety,  he      Bowbs. 
should  have  used  apt  words  to  designate  his  intended 
position.    The  word  **snrety"  simply  was  not  sufficiently 
definite  for  that  purpose.     Whether  he  had  signed  his 
name  with  or  without  that  word^  was,  in  this  instance, 
wholly  immateriaL    He  was  a  co-surety  either  way.    Even 
in  the  light  of  the  references  made,  if  he  intended  to  treat 
all  the  other  parties  as  principals,  himself  the  sole  surety^ 
he  should  have  added  some  such  words  as  ^  surety  for  the 
above." 

It  seems  that  whenever  several  persons  are  sureties, 
boimd  for  the  discharge  of  the  same  duty,  they  stand  in 
the  relation  of  co-sureties,  and  are  liable  to  contribution. 
Warner  v.  Price^  3  Wend.  397. — Breckenridge  v.  Taylor^ 
5  Dana  110.  Nor  will  their  becoming  sureties  at  different 
times,  without  the  knowledge  of  each  other,  or  even  by 
different  instrumejits,  affect  their  obligation. 

There  is  a  recent  case  in  the  NeW'York  reports  veqr 
similar  to  that  at  bar.  There  the  note  adduced  in  evi- 
dence  reads :  ''  One  year  after  date,  we  jointly  and  severally 
promise  to  pay  to  the  order  of  Olive  Eldridgej  one  thou- 
sand dollars,''  inc.  It  was  signed  by  Shryver  and  AUcen^ 
R.  and  K  Norton^  and  J.  H.  Coons.  Aiken  ^  Co.  were  the 
principals,  for  whose  benefit  solely  the  loan  vtras  negotiated. 
The  other  parties  were  sureties.  The  Messrs.  Norton  were 
sued  by  the  payee  and  compelled  to  pay  the  note,  the  prin- 
cipals being  insolvent  And  the  Nortons  sued  Coons  as 
their  co-surety  for  contribution. 

Coons  offered  to  prove  in  defence,  that  the  note  to  Miss 
Eldridg'e  was  signed  by  the  Nortons  at  the  request  of 
Aiken  4*  Cb.,  as  sureties,  without  any  knowledge  on  the 
part  of  the  Nortons  that  Coons  was  to  be  a  party  to  it; 
that  Miss  Eldridge  declined  to  take  the  note  without 
Coons? s  signature ;  that  the  principals,  Aiken  ^  Cb.,  repre- 
sented the  Nortons  as  responsible ;  that  they  only  wanted 
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Not.  Tenn,  his  name  to  satisiy  Miss  EUbridge;  and  that  upon  these 

^^^*  oonsiderations  he  reluctantly  signed  the  note. 
Thb  Stats  Under  the  mode  of  practice  peculiar  to  that  state,  the 
YouxAira.  Court  held  these  facts  no  defence,  and  excluded  the  evi* 
dence.  In  the  Supreme  Court,  the  motion  for  a  new  trial 
was  overruled,  and  judgment  was  rendered  on  the  venlici 
The  Court  of  Appeals  affirmed  the  judgment,  holding 
Coons  to  stand  in  the  relation  of  co-surety  and  liable  to 
contribution.    Norton  v.  Coonsy  2  Selden  33. 

Nor  is  the  authority  of  this  case  impaired  by  the  dissent 
of  Footy  justice.  His  dissent  did  not  touch  the  main  ques- 
tion. It  related  solely  to  a  collateral  point,  as  to  the  intro* 
duction  of  parol  evidence. 

We  are  therefore  of  opinion  that  WoodtoorMs  position 
was  that  of  a  co-surety,  and  that  he  is  liable  to  contribute. 
Per  Owrianu — The  decree  is  affirmed  with  costs. 
/  B.  MleSf  for  the  plainti£ 
X  W.  Chapman^  for  the  defendant. 

(1)  The  mle  referred  to  is  as  follows : 

"  The  Tolome  containing  any  case  cited  in  a  brief,  most  be  placed  witiiin  ^ 
reach  of  the  Court,  or  the  opinion  in  the  case,  or  sadi  part  of  it  aa  is  velied  on, 
most  be  accaratelj  copied,  with  the  statement  of  the  fiMsts  on  which  it  is  based, 
and  BO  mnch  of  the  context  as  fonns  %  qualification  of  or  ezception  to  it." 


The  State  on  the  relation  of  Thomas  v.  YoxniANs  and 

Others. 

The  act  approved  Jamtary  15, 1849,  (L.  1849,  p.  64)  to  amend  the  IStfa  artide 

of  the  40th  chapter  of  the  R.  S.  1848,  repealed  section  4A2  of  thai  dbapler, 

withoat  any  saving  proyision  as  to  pending  suits. 
The  amount  recoverable  against  a  sheriff  under  section  46S  of  chapter  40  of 

the  R.  S.  1843,  was  in  the  nature  of  a  penalty. 
There  can  be  no  vested  right  in  a  penalty  until  it  is  reduced  to  a  judgment 
If  a  penalty  does  not  become  executed  before  a  repeal  of  the  statute  giving 

the  ri^t  of  action,  it  &lls  with  the  statute,  and  can  not  afterwards  be 

enforced. 

N^^  27        ERROR  to  the  Parke  Circuit  CJonrt 

Davison,  J. — Debt  against  a  sheriiSr  and  his  sureties  on 
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his  official  bond.    The  bond  is  conditioned  in  the  uBual/  ^or.  Term, 
form,  for  the  faithful  discharge  of  the  dnttes  of  the  sherijS^      ^^^^ 
&G.    Breach,  that  tiie  relator,  at  the  August  term,  1843,  Tbs  Statb 
recovered  a  judgment  in  the  Parke  Circuit  Court,  against    youxami. 
one  Moses  Robbms^  for  1,400  dollars.     That  on  the  21st  of 
September^  1843,  a  writ  oi  fieri  fadas  was  issued  on  said 
judgment,  which,  on  that  day,  went  into  the  hands  of 
Youmans,  the  sherifl^  to  be  by  him  executed  and  returned 
within  one  year  from  its  date ;  that  the  sheriff  retained  the 
writ  in  his  possession  until  long  after  the  expiration  of  one 
year  firom  the  time  he  received  it,  and  neglected  and  reAised 
to  return  the  same  into  the  clerk's  office  on  or  before  the 
return  day  thereof,  &;c 

Fleas,  1.  The  relator  did  not,  as  alleged,  cause  a  writ  of 
fieri  facias  to  be  issued.  2.  The  sheriff  did  not  neglect 
and  refuse  to  return  the  execution.  3.  No  such  record  and 
judgment  remain  in  the  Parke  C&rcnit  Court  4.  That  the 
sheriff  did  not,  by  virtue  of  said  writ,  collect  Gt  receive  the 
money  therein  specified,  or  any  part  of  it;  nor  could  he  at 
any  time  while  the  writ  was  in  his  hands  do  so,  because 
the  execution-defendant  had  no  property  subject  to  execu- 
tion, and  was  during  all  that  time  insolvent 

The  first,  second  and  third  pleas  led  to  issues  of  fact 
To  the  fourth  there  was  a  demurrer  overruled.  Judgment 
was  given  for  the  defendants. 

An  act  in  force  when  this  suit  was  instituted,  and  upon 
which  it  was  founded,  provides  that  if  any  officer  ^' shall 
neglect  or  refuse  to  return  any  writ  of  execution  to  the 
Court  to  which  the  same  is  returnable,  on  ot  before  the 
return  day  thereof,  he  shall  be  amerced  to  the  amount, 
with  interest  and  costs  due  on  such  executioiL"  R.  8. 
1843,  c  40,  s.  462. 

While  the  present  suit  was  pending,  and  before  the 
defendant  had  pleaded  to  the  action,  viz.,  on  the  15th  of 
Jamuury^  1849,  a  statute  was  approved,  amending  the  sec- 
tion just  recited.    The  provisions  of  that  statute  are  these: 

1.  ^  If  cmy  sheriff,"  &c.,  ^  shall  have  neglected  or  refused, 
or  shall  hereafter  neglect  or  refuse,  to  return  any  writ  of 
execution,"  jcc.,  '<on  or  before  the  return  day  thereof^  the 
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Not.  Tenn,  plaintiff  in  Buch  execation,  or  party  aggrieved,  shall  be 
^Q^'      entitled  to  recover  from  such  officer  and  his  sureties,  the 
The  Stats   full  amount  collected  and  received  by  such  officer,  or  whieh 
YouMAHs.    he  might  or  should  have  collected  and  paid  over,  with  inte- 
rest, and  ten  per  centum  thereon." 

2.  *'  That  all  laws  and  parts  of  laws  confficting  with  the 
provisions  of  this  act,  are,  so  far  as  they  conffict  with  the 
same,  hereby  repealed."     Acts  of  1849,  p.  64. 

The  section  above  quoted  was  evidentiy  repealed  by  the 
amendatory  act,  without  any  provision  relative  to  pending 
suits.  Hence,  it  is  contended  that  the  plaintiff  can  not  re* 
cover  under  the  repealed  law.  We  concur  in  that  opinion. 
The  act  of  1843  clearly  imposed  on  the  sheriff  a  penalty 
for  neglecting  to  return  an  execution  within  the  prescribed 
time.  The  language  is,  '*he  shall  be  amerced  to  the  amount, 
with  interest  and  costs,  due  on  the  execution."  This  leaves 
no  room  for  construction.  It  is  true,  if  a  party  under  a 
prior  statute  has  acquired  a  vested  interest,  its  subsequent 
repeal  would  not  affect  his  rights;  but  that  principle  is  not 
applicable  to  the  case  at  bar,  because  in  a  penalty  there 
^  can  be  no  vested  right  until  it  has  been  reduced  to  a  judg- 
ment A  mere  penalty  never  vests,  but  remains  executory. 
IS  it  does  not  become  executed  before  a  repeal  of  tiie  sta- 
tute creating  the  right  of  action,  the  penalty  falls  with  the 
law,  and  can  not  be  thereafter  enforced.  Smith's  Gomm. 
896. 

Pope  V.  LeuriSf  4  Ala.  487,  decides  that  no  judgment  can 
be  rendered  for  a  penalty,  after  the  statute  giving  it  has 
been  repealed,  although  an  action  was  commenced  before 
the  repeal  So  in  Butter  v.  Palmery  1  HiU  324,  it  was  held 
that  where  a  statute  repeals  a  former  one  which  imposes  a 
penalty,  the  right  to  the  penalty  becomes  extinguished, 
even  though  an  action  has  been  previously  commenced. 
Indeed  the  principle  is  well  established,  if  not  elementary, 
that  in  cases  analogous  to  the  one  under  consideration,  the 
repeal  carries  with  it  all  actions  founded  upon  the  repealed 
statute,  unless  they  are  saved  by  the  repealing  act  JBbaU 
V.  JenmngSy  5  Black£  195^ — Biephenson  v.  Doe,  8  Black£  508. 

Whether  the  fourth  plea  was  well  pleaded  or  not,  is  an 
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inquiry  not  important  to  the  decision  of  this  case.     The   Nor.  Tenn, 
declaration  itself  is  defective,  because  its  aveiments  do      ^0^* 
not  bring  the  case  within  the  amending  statate.     When       Dob 
that  statute  was  passed,  the  declaration  might  have  been    Jackmak. 
amended,  but  this  has  not  been  done.   The  judgment  must 
be  affirmed.  ^ 

Per  Ounriam^ — The  judgment  is  affirmed  with  costs. 

W.  P.  Bryant  and  iL  L.  Roachcy  for  the  state. 

E.  W.  McQa/ughey  and  J.  P.  Ushers  for  the  defendants. 
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Doe  on  the  demise  of  Patterson  and  Another  v» 
Jackman. 

A  teststor  bdng  seised  in  fee  of  a  tract  of  land,  devifled  liie  same  as  follows: 
I  gi?e  to  my  son  A.,  and  mj  danghter  B.,  all  mj  real  estate,  of  OTery  de- 
scription, for  and  during  their  natural  liyes,  and  after  their  decease,  I  giro 
the  same  to  their  children,  the  heirs  of  their  hodies,  forerer.  A.  and  B, 
afterwards  executed  a  deed  in  fee  of  the  land  to  C,  B,  subsequently  died, 
learing  two  children  surriTing  her.  Held,  that  B.,  by  the  will,  took  a  lift 
estate,  and  her  children  a  remainder  in  fee,  in  one-half  of  the  land. 

The  mle  in  Sheliof's  case  is  not  designed  to  giye  a  meaning  to  words,  but  to 
fix  the  natnre  and  quantity  of  an  estate ;  and  whenever,  therefore,  in  an  in- 
strument it  becomes  certain  that  the  term  heirs  is  used  with  an  intent  that 
they  shall  take  as  purchasers,  the  instrument  should  be  so  constmed. 

ERROR  to  the  Jefferson  Ciicoit  Court.  ^^"^^[l 

Davison,  J^ — Ejectment  for  a  tract  of  land  in  Jefferson 

county.    Verdict  for  tlie  defendants.    New  trial  refdsed, 

and  judgment  on  the  verdict. 

The  material  &cts  of  this  case  axe  these: 

In  the  year  1829,  one  Emamfwl  Meddack  died  seized  of 

the  premises  in  dispute,  leaving  two  children,  Gerardus 

Meddack  and  Margaret  Patterson.    Also  at  hb  death  he 

left  a  vdll  which  contains  this  provision: 

^  I  give  to  my  son  Oerardus  Meddack^  and  my  daughter 

Margaret  Pattersony.  all  my  lands  and  real  estate  of  every 

description,  for  and  during  the  term  of  their  natural  4ive8, 
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Not.  Term,   and  after^  tiieir  decease  I  give  the  Bame  to  their  childien, 
^^^*      the  heiiB  of  their  bodies,  forever." 

l>o»  Marga/ret  Patterson^  named  in  the  will,  died  in  the  year 

Jacucav.  1833,  leaving  Enumuel  and  Deborah  Patterson  her  only 
children  and  heirs,  who  are  the  plaintifTs  lessors.  On  the 
11th  of  Decemberj  1830,  Oerardus  Meddaek  and  Mdrgtaret 
Patterson  executed  a  deed  in  fee  to  one  John  Jackman  for 
the  land  in  suit  Under  this  deed  the  defendcmts  daim 
title  to  the  premises,  they  being  in  possession,  &c. 

What  estate  did  Margaret  Patterson  take  under  the  will? 
This  is  the  only  question  in  the  case.  If  the  effect  of  the 
will  was  to  make  her  an  owner  in  fee,  then  her  deed  to 
Jackman  vested  in  him  a  like  estate.  But  if  she  took  a 
life  estate  only,  the  fee  at  her  death  vested  in  the  plain* 
tiff's  lessors,  and  they  would  have  a  right  to  recover  in  this 
action.     Which  of  these  positions  is  coirect? 

It  is  said,  in  argument,  that  the  rule  in  SheUeffs  case  ap- 
plies to  tiie  case  under  consideration.  That  rule  is  this: 
^  Where  a  freehold  is  Umited  to  one  for  life,  and  by  the 
same  instrument,  the  inheritance  is  limited,  either  medi* 
ately  or  inunediately,  to  heirs  or  heirs  of  his  body,  the  first 
taker  takes  the  whole  estate,  either  in  fee  simple  ot  fee 
tail;  and  the  word  *heirs'  or  ^heirs  of  the  body*  are  words 
of  limitation,  and  not  of  purchase.'' 

This  rule  is,  no  doubt,  a  law  of  property  in  Indiamu 
Still  it  will  not,  in  any  case,  be  allowed  to  oveiride  the 
manifest  intent  of  the  testator,  provided  such  intention  be 
not  unlawful  or  inconsistent  with  the  rules  of  law.  The 
rule  is  not  designed  to  give  meaning  to  words,  bat  to  fix 
the  nature  and  quantity  of  an  estate.  Whenever,  tlien, 
the  matter  becomes  certain  that  the  term  heirs  is  used  with 
an  intent  that  they  should  take  as  purchasers,  the  instru- 
ment should  be  so  constraed.  Indeed  there  is  no  rule  that 
can  guide  us  safely  through  the  numerous  cases  and  appa- 
rent conflict  of  authorities  on  this  subject,  save  that  which 
looks  to  the  intent  of  the  testator. 

Upon  the  first  clause  of  the  devise  there  can  be  no  c<mi- 
troversy.  ^I  give  all  my  lands,"  &c,  ^^to  my  son  Gferor- 
dus^  and  my  daughter  Mwrgaret^  ios  and  during  the  term 
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of  their  natural  lives."     This  language  admits  of  but  one  ^o^-  '^^^^^ 
interpretation*     The  purpose  of  the  testator  to  create  an      ^^54. 
estate  for  life,  could  not  be  more  directly  or  strongly  ex-       Boe 
pressed    But  the  language  thus  used,  explicit  as  it  may    Jackman. 
be,  will  not  prevent  the  application  of  the  rule,  unless  the 
words,  ^  after  their  decease,  I  give  the  same  to  their  chil- 
dren, the  heirs  of  their  bodies,  forever,"  indicates  that  he 
intended  to  dispose  of  an  estate  in  temainder,  after  the 
previous  life  estate  was  spent. 

If  full  effect  can  be  given  to  the  terms  ^  their  children," 
the  case  is  clearly  with  the  plaintiff  because  <<  where  a 
conveyance  was  to  iL,  for  and  during  his  natural  life,  and 
to  his  children  forever,"  this  C!ourt  held  that  the  rule  in 
Shetteffs  case  did  not  apply;  that  the  words  ^^his  children" 
axe  words  of  purchase  and  not  of  limitation.  Sorden  v. 
Oaiewoad,  1  Ind.  R.  107. 

But  the  term  ^^ heirs"  is  one  of  limitation.  It  has  a 
fixed  and  legal  meaning,  and  a  mere  presumed  intention 
will  not  control  its  signification.  It  can  not  be  held  a  word 
of  purchase,  unless  the  testator's  intent  so  to  use  it  appears 
manifest. 

What,  then,  was  intended  in  the  present  case?  This 
devise  evidently  contains  two  gifts.  One  to  Oerardus  and 
Margaret^  without  any  superadded  words  of  limitation; 
another  "to  their  children,  the  heirs  of  their  bodies  forever." 
It  seems  to  us  that  these  two  gifts  can  only  be  rendered 
sensible  by  construing,  as  the  words  obviously  import,  a 
life  estate  in  the  testator's  son  and  daughter,  and  a  remain- 
der to  "their  children."  No  doubt  the  testator,  when  he 
made  the  will,  had  his  grand-children  in  his  mind's  eye, 
€uid  intended  them,  alike  with  his  own  children,  to  be  the 
objects  of  his  bounty. 

This  conclusion  results  from  the  mode  in  which  the 
devise  is  constructed,  and  is  strongly  supported  by  the  cir« 
cumstance  that  not  only  his  but  their  children  are  plainly 
designated.  Nor  do  the  words  "the  heirs  of  their  bodies" 
militate  against  the  previously  expressed  intent  of  the 
devisor;  because  "the  heirs  of  their  bodies"  are  of  course 
"their  children,"  and  the  devise  is  still  nothing  more  than 


286  CASES  IN  THE  SUPREME  COURT 

Nov.  Term,   a  devise  to  the  children  of  those  to  whom  the  Hfe  estate 
^^^'      was  given.    It  is  true  the  latter  words,  in  their  legal  im- 
Ths  Wathb  port,  are  words  of  limitation;  but  the  connection  in  which 
TvBRFiKx    they  are  used  obviously  shows  that  the  testator  intended 
Company     ^  ^g^  them  in  a  restricted  sense,  to  mean  their  childreiL 
Berrt.  In  this  view,  the  intention  of  the  testator  seems  to  be 

obvious.  His  purpose,  no  doubt,  was  to  make  the  chil- 
dren of  Gerardus  and  Margaret  the  ancestor  or  stock  of  a 
new  inheritance ;  and  to  carry  out  that  intention,  the  words 
^<  their  children,  the  heirs  of  their  bodies,''  must  be  constraed 
to  be  words  of  purchase  and  not  of  limitation.  Therefore 
the  rule  in  Shellei^s  case  is  not  applicable.  We  think  the 
effect  of  the  devise  was  to  vest  in  the  lessors  of  the  plaintiff 
a  remainder  in  fee.  It  foUows  that  the  judgment  must  be 
reversed. 

Per  Curiam. — The  judgment  is  reversed  with   costs. 
Cause  remanded,  &c. 
J.  O.  Marshall^  for  the  plaintiff. 
J»  SuUivafij  for  the  defendant. 


mjSL 


The  Wayne  County  Turnpike  Company  v.  Berry. 

Suit  by  B.  against  the  Wayne  County  Turnpike  Company ,  for  damages  for  aa 
injaiy  sastalned  by  him  by  a  ML  through  the  sidewalk  of  a  bridge  widiiii 
the  corporation  of  Cambridge  City,  alleged  to  belong  to  said  company,  aad 
which  was  out  of  repahr.  The  Court  allowed  the  plaintiff  to  amend  his 
complaint  on  the  trial,  by  inserting  the  averment  that  he  was  ignorant  that 
the  bridge  was  ont  of  repair.  The  record  showed  no  abnse  of  discretion  by 
the  Court;  and  no  motion  for  a  continuance  or  for  the  taxation  of  costs  was 
made.    Held,  that  diere  was  no  error. 

The  bridge  in  question  was  constructed  by  the  WJuU  Water  VaU^  Cami  Com- 
pany, across  an  existing  highway  which  the  canal  had  rendered  impassable, 
and  was  erected  for  the  restoration  of  the  highway,  and  became  a  part  thereof. 
Three  or  four  years  after  its  erecdon,  and  while  it  was  yet  used  as  a  pablic 
highway,  said  turnpike  company  was  incorporated,  with  the  right  of  convert- 
ing said  highway  into  a  turnpike,  and  charging  tolls  thereon,  and  burdened 
with  the  duty  of  keeping  it  in  repair.  The  company  receiyed  the  highway 
as  it  was,  with  its  bridges,  culrerts,  &c.,  subject  to  existing  easements.  HeU, 
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tiial,  as  to  tibe  pnbliCy  die  tompike  company  was  bound  to  keep  the  bridge    Nor.  Tenn, 
in  r^«ir.  1854. 

Semble,  also,  that  the  canal  company,  and,  if  the  highway  was  along  a  street  of 

Cambndffe  OUy,  the  dty,  might  likewise  be  bonnd  to  keep  the  bridge  in  re-  ^  Comi r7" 
pair,  and  the  injured  party  might  elect  which  of  the  thiee  partjes  to  sne.  Tvbitpikb 

Hdd,  also,  that  though  the  tmnpike  company  might  not  hare  been  bound  to     Coxpant 
keep  the  sidewalks  of  the  bridge  in  repair,  because  originally  attached  to  it,       ^  ^' 
yet  the  eyidence  being  that  the  company  had  on  one  or  two  occasions  made 
acme  repairs  on  it,  the  company  was  bound  to  keep  the  sidewalks  in  repair 
so  long  as  they  continued  and  leoogniaed  them  as  part  of  the  bridge.. 

A  judgment  will  not  be  rerersed  on  account  of  the  improper  admission  of 
eyidence,  where  the  evidence  itself  is  entirely  unimportant 

There  is  no  error  in  reftising  to  ^ye  an  irrdeyant  instruction  to  the  jury. 


APPEAL  from  the  Wayne  Circnit  Court  ^^!^t^ . 

Perkins,  L — Leonidas  Berry  brongbt  suit  against  The 
President  and  Directors  of  the  Wayne  County  Turnpike 
Compcmy^  to  recover  damages  sustained  by  him  from  a  fall 
through  a  bridge  alleged  to  belong  to  said  company,  and 
which  was  out  of  repair.  The  bridge  was  within  the 
corporation  of  Cambridge  City.  The  company  put  in  a 
general  denial  of  each  and  all  the  allegations  of  the  plain- 
tiff's complaint,  and  pleaded  frirther  that  the  bridge  in 
question  had  been  built,  before  the  organization  of  the 
tompike  company,  by  the  White  Water  VaUey  Canal  Com- 
pany; also  that  the  defendant  knew  the  bridge  was  out  of 
repair;  and  also  that  it  was  through  a  sidewalk  of  the 
bridge  that  the  plaintiff  fell,  which  sidewalk  was  neither 
built  nor  owned  by  the  turnpike  company. 

The  plaintiff  demurred  to  the  plea  setting  up  that  the 
bridge  was  built  by  the  canal  company,  and  the  Court 
sustained  the  demurrer;  and  he  averred  that  the  sidewalk 
was  a  part  of  the  bridge  and  was  the  property  of  the  com- 
pany. The  parties  went  to  triaL  During  its  progress  the 
plaintiff  asked  leave  to  amend,  by  inserting  in  his  com- 
plaint the  allegation  that  he  was  ignorant  that  the  bridge 
through  which  he  fell  was  out  of  repair,  and  the  Court 
permitted  the  amendment  to  be  made. 

The  trial  resulted  in  a  judgment  for  the  plaintiff  for  160 
dollars. 

The  appellcmt  contends  that  the  Court  erred  in  granting 
the  plaintiff  leave  to  amend.    Sec  97,  p.  48,  R.  8. 1852, 
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Not.  Twm,   vol.  2,  Bccms  to  give  the  Court  a  general  discretioDary 

*^^*       power  as  to  permitting  amendments,  but  provides  that 

Tbb  Waths  they  shall  be  at  the  cost  of  the  party  making  them,  and 

TuBNPiKs    that,  for  good  cause  shown,  they  shall  entitle  the  opposite 

CoxpAVT    party  to  a  continuance. 

BxBBT.  There  is  nothing  in  the  record  exhibiting  an  abuse  of  the 

Court's  discretion  as  to  the  amendment  in  question,  and 
no  motion  for  a  continuance,  or  for  the  taxation  of  costs, 
was  made. 

The  position  of  the  appellant  now  under  consideration, 
is,  therefore,  without  foundation. 

We  think  the  Court  committed  no  eiior  in  sustaining 
the  demurrer  to  the. plea  that  the  bridge  was  built  by  the 
canal  company. 

When  that  company  constructed  their  improvement,  they 
cut  across  an  existing  highway,  rendering  it  impassable^ 
The  bridge  was  then  erected,  not  for  the  use  of  the  canal 
company,  and  as  a  part  of  her  property,  but  to  restore  tiie 
highway.  The  bridge  was  in  the  place  of  the  removed 
earth.  It  became  a  part  of  the  highway.  Some  three  or 
four  years  after  said  bridge  was  built,  and  while  it  was 
yet  standing  and  used  as  a  part  of  the  public  highway,  the 
turnpike  company  was  incorporated,  with  the  right  of  con- 
verting said  highway  into  a  turnpike,  and  charging  tolls 
thereon,  and  burdened  with  the  duty  of  keeping  it  in  re- 
pair. Said  company  received  the  highway  as  it  was,  with 
its  bridges,  culverts,  &C.,  and  subject  to  existing  easements. 
We  think,  as  to  the  public,  the  turnpike  company  was 
bound  to  keep  the  bridge  in  repair.  So,  also,  may  have 
been  the  canal  company;  and  if  said  highway  was  along 
a  street  of  Cambridge  Oiiy^  that  corporation,  likewise,  may 
have  been  bound  to  keep  said  street  and  bridge  in  a  passa- 
ble condition.  We  see  no  reason  why  it  might  not  happen, 
that  a  city,  a  turnpike,  a  canal,  and  a  railroad  company 
should,  as  to  the  public,  be  liable  for  defects  in  a  bridge, 
so  that  a  person  injured  might  elect  as  to  which  he  would 
proceed  against,  leaving  the  companies  to  settle  the  ulti- 
mate liability  between  themselves. 

The  issue  of  fiact  as  to  whether  the  sidewalk  was  a  part 
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of  the  bridge  was  determined  by  the  evidence  in  favor  of  ^ot.  Term, 
the  plaintifE    The  proof  on  the  point  was,  that  the  bridge      ^^^^ 
was  built  in  1844  or  1845;  «<that  the  draft  of  it  was  made  Thb  Watitb 
by  SL  C.  Moore^  engineer  on  the  While  Water  VaUey  Ccmal;   Ttsitpikb 
that  its  width,  designed  for  wagons,  was  twenty-two  feet,    Company 
and  each  sidewalk  five  feet  ten  inches,  making  the  full      Bxrbt. 
width  thirty-'three  feet  and  eight  inches;  that  it  was  paid 
for  by  the  canal  company  and  the  subscriptions  of  private 
individuals;''  and  that  the  turnpike  company  had,  on  one 
or  two  occasions,  made  some  repairs  on  said  sidewalks. 

Said  company  might  not  have  been  bound  to  keep  in 
repair  the  sidewalks  to  the  bridge,  because  they  were  orig- 
inally  attached  to  it;  but  so  long  as  it  did  continue  and 
recognize  them  as  a  part  of  the  bridge,  thus  inviting  to 
their  use,  it  was  bound  to  keep  them  in  repair. 

The  declarations  of  one  PecUe  were  admitted  in  evidence 
as  to  some  repairs  by  the  turnpike  company  on  said  side- 
walks, and  their  admission  is  said  to  have  been  erroneous. 

We  think  it  was  sufficiently  shown  that  he  was  acting 
as  agent  of  the  company  when  he  made  the  declarations, 
to  justify  their  admission  in  evidence;  but  if  it  was  not, 
the  declarations  were  entirely  unimportant  in  the  decision 
of  the  cause,  and,  hence,  if  erroneously  admitted,  their 
admission  would  not  furnish  a  ground  of  reversal  of  the 
judgment 

The  defendant  asked  the  Court  to  instruct  the  jury  that 
if  the  plaintifT  knew  of  the  defect  in  the  bridge,  and,  never- 
theless, passed  over  it,  he  could  not  recover  for  the  injury 
he  received*  The  Court  refused  this  instruction.  It  ex- 
pressed the  law  in  the  abstract,  but,  under  the  evidence, 
there  was  no  error  in  refusing  to  give  it  Instructions 
should  be  relevant,  and  applicable  to  the  evidence  in  the 
cause.  In  this  ease,  there  was  no  evidence  tending  to 
show  that  the  knowledge  in  question  did,  or.  might,  exist 
Indeed,  no  questions  touching  th^  point  were  asked  by 
either  party.  The  appearance,  even,  of  the  sidewalk  or 
bridge,  at  this  time,  is  not  disclosed.  When  the  plaintiff 
had  proved  that  the  sidewalk  was,  and  had  for  a  length  of 
time  been  defective,  that  it  belonged  to  the  defendant,  that 

Vol.  V-— 19 
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Not.  Term,  in  passing  it,  in  the  usual  course  of  travel,  it  broke  through, 
^^^'      causing  him  to  be  precipitated  below  to  his  injury,  he 
Wbigbt      made  out  a  prima  facie  case  for  recovery,  and  if,  in  making 
Thb  Stats,  out  that  case,  he  did  not  show  his  own  carelessness  in  the 
matter,  the  burden  of  making  the  proof  was  upon  the  de- 
fendant    The  proof  was  not  made. 

On  the  case,  as  presented  to  the  jury,  a  verdict  was 
found  for  the  plaintiff^  and  we  discover  nothing  in  the 
record  that  will  authorize  us  to  reverse  it  See  The  JVe- 
sidenij  4*^.,  of  Mount  Vernon  v.  Dusouchettj  2  Ind.  R.  586. 
Per  Curiam. —  The  judgment  is  ajBBrmed,  with  5  per 
cent  damages  and  costs. 

W.  iL  Bicklej  for  the  appellants. 

X  and  H*  C.  Rariden^  for  the  appellee. 
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Wright  t;.  The  State. 


Where  A  priBoner  has  been  giyen  in  charge,  on  a  legal  indidnient,  to  s  regniar 
.1  jury,  and  the  jorj  has  been  nnneoeesarilj  dUchacged,  he  has  been  onoe  fat 
in  jeotiaidj,  and  the  dischaige  of  the  jnrj  U  equivalent  to  a  Teidict  of 
acquittal. 

The  fimore  to  embody  in  the  R.  S.  185a  a  proTision  in  relation  to  Clreoit 
Courts  shnikur  to  section  325,  p.  733,  R.  S.  1843,  (which  is  snbatantialljr 

•  -enacted  in  relation  to  Conrts  of  Common  Fleas  by  the  act  oxganizing  them), 
is  a  eamu  omiatm  within  the  meaning  of  section  17S,  S  vol.  R.  8.  1852, 
p.  383,  and  said  section  3S5,  p.  733,  R.  S.  1843,  is  therefore  oontuned  in 
force. 

The  dischaiging  of  a  jury  before  verdict,  by  the  Circnit  Court,  in  a  criminal 
case,  against  the  will  of  the  prisoner,  on  account  of  the  expiration  of  the 
time  fixed  by  law  for  the  oontinuanee  of  the  term,  is,  under  said  section  325, 
unnecessaiy,  and  equivalent  to  a  verdict  of  acquittal. 

A  jury,  while  engaged  in  the  trial  of  a  prisoner  for  murder,  was  discfaaiged 
against  the  will  of  the  prisoner,  by  the  Circuit  Court,  by  reason  of  the 
expiration  of  the  time  fixed  by  law  for  the  continuance  of  the  term,  and  tiie 
prisoner  was  remanded  to  jail  to  await  another  trial.  The  prisoner  aooo 
afterwards  applied  to  the  judge  of  the  Court  of  Common  Pleas  of  the 
county,  for  a  writ  of  habeat  corpus.  The  writ  was  granted,  and,  on  As 
hearing,  the  foregoing  facts  having  been  made  to  appear,  the  judge  re- 
manded the  prisoner  to  jail  to  await  his  trial  in  the  Circuit  Court 
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Hdd,  tint  by  the  R.  8. 1662  (toI.  S,  pp.  19<M»,  b.  725)  tiie  judge  was  oom-    Not.  Tenn, 
peUed,  upon  the  prisener's  petition,  to  award  the  writ,  bnt,  hdd,  that  upon       1854. 

the  retwn  of  said  iacts,  it  was  his  duty  to  remand  the  prisoner  to  the  Cir- 

cint  Court,  and  that  the  latter  Court  might  discharge  the  prisoner  on      ^xiobt 
motion,  or  he  might  plead  the  dischaige  of  the  jury  in  bar  of  a  second  trial.   'Thb  State. 

APPEAL  from  the  judgment  of  Hon,  J.  H.  Mather^  i^J|^27 
jadge  of  the  Elkhart  Court  of  Common  Pleas. 

HovET,  J.— On  the  11th  of  October^  1853,  Flemmg 
Wright  was  indicted  for  murder  in  the  Elkhart  Circuit 
Court  To  this  indictment  he  plead  not  guilty,  and  on 
the  14th  of  October  a  jury  was  impanneled  to  try  the 
charge.  The  trial  progressed  until  the  succeeding  Satur" 
dajfy  when  the  Court,  holding  that  the  legal  term  expued  on 
that  day,  and  being  satisfied  that  the  trial  could  not  be 
closed  on  that  day,  discharged  the  jury,  notwithstanding 
the  objections  of  the  prisoner,  who  insisted  that  the  trial 
should  proceed  to  its  conclusion.  The  Court  thereupon 
remanded  the  prisoner  to  jail,  and  ordered  a  venire  de  navoy 
retomable  at  the  next  term.  On  the  24th  of  the  same 
month,  Wright  applied  to  the  Hon.  Joseph  EL  Mather^ 
judge  of  the  Court  of  Common  Pleas,  for  a  writ  of  habeas 
corpus.  The  writ  was  granted,  and,  on  the  hearing,  the 
foregoing  facts  were  made  to  appear,  and  the  judge  re- 
manded the  prisoner  to  jail,  to  await  his  trial  in  the  Circuit 
Court  From  the  judgment  remanding  him  to  prison  upon 
the  hearing  of  the  habeas  corpus^  Wright  appeals  to  this 
Court 

The  facts  as  presented  by  the  record,  require  the  inves- 
tigation of  two  questions.  First,  what  was  the  effect  of 
discharging  the  jury  by  the  Circuit  Court?  Secondly,  what 
is  the  duty  of  a  judge  upon  the  hearing  of  a  case  under  a 
writ  of  habeas  corpus^  where  the  return  shows  that  the 
applicant  is  held  in  custody,  to  answer  an  indictment? 

1.  The  constitution  of  the  United  StateSj  and  the  consti-, 
tution  of  this  state,  both  provide  that  no  person  shall  be^ 
put  in  jeopardy  twice  for  the  same  offence.  Similar  pro- 
visions will  be  found  in  nearly  all  of  the  constitutions  of 
the  respective  states.  There  is  some  diversity  of  opinion 
in  the  dedsions  of  the  diflferent  Courts  as  to  what  amounts 
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Not.  Term,   to  being  pnt  in  jeopardy;  but  we  are  satisfied  that  the 
^^^'      ruling  of  this  Court,  in  the  case  of  Weinzorpftin  v.  Tke 
Wright      State^  7  Blackf.  186,  is  in  accordance  with  reason  and  the 
Thb  Stats,  current  of  authorities. 

Whenever  a  person  shall  have  been  given  in  charge,  on  / 
a  legal  indictment,  to  a  regolax  jury,  and  that  jury  unne-  | 
cessarily  discharged,  he  has  been  once  put  in  jeopardy,  j 
and  the  discharge  is  equivalent  to  a  verdict  of  acqtdttaL      1 

If  a  Court  has  the  right,  during  the  Irial,  capriciously  to 

discharge  the  jury,  and  continue  the  cause  until  the  next 

term,  the  Uberty  of  those  indicted  for  offisnces  not  bailable 

would  be  completely  within  the  hands  of  the  judge.    He 

might,  at  every  term,  impannel,  dischaq^  and  continue, 

and  thus  rob  the  prisoner  of  his  liberty,  by  preventing  a 

final  investigation.    It  may  be  said,  that  such  a  position 

throws  distrust  upon  judicial  discretion.    We  do  not  wish 

to  be  so  understood.    But  we  can  not  regard  that  rule  as 

wise  or  safe,  which  places  arbitrary  or  unguarded  discretion 

in  the  hands  of  any  one,  when  it  can  be  reasonably  avoided 

We  are  aware  that  the  Courts  in  New-York  have  gone 

to  the  other  extreme,  and  have  decided,  in  the  case  of  the 

The  People  v.  Ghreen^  13  Wend.  55,  that  the  Court  might 

:   discharge  the  jury,  after  thirty  minutes  consultation,  al- 

.    though  the  prisoner  oDjecied;  tnat  ne  might  be  again 

:    indicted  smd  convicted  for  the  same  offence;  and  that  tiie 

;     exercise  of  such  discretion,  in  discharging  the  jury,  oould 

not  be  reviewed  on  error;  but,  with  deference  to  that  Court, 

,'      we  can  not  coincide  with  the  learned  judge  who  delivered 

that  opinion.    We  think  it  would  be  trusting  unguarded 

power  where  it  might  be  seriously  abused,  and  that  m<xe 

I  especially  from  the  fact  that  they  deny  the  correction  of 

that  abuse  by  resort  to  the  higher  Courts.     The  answer  to 

the  first  question,  then,  turns  entirely  upon  the  discharging 

of  the  jury  without  the  consent  of  the  prisoner.     Was  the 

discharge  necessary  or  unnecessary? 

Section  332, 2  R.  S.  1852,  p.  113,  authorizes  the  Court  to 
discharge  the  jury,  on  account  of  the  sickness  of  a  juror, 
or  other  accident  or  calamity  requiring  their  dischaiqge,  or 
by  consent  of  both  parties,  or  afi;^  they  have  been  kept 
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tc^ther  until  it  satisfeustorilj  appears  that  there  is  no   ^o^-  '^^rm, 
probability  of  their  agreeing;  but  we  have  been  unable  to      ^9^* 
find  any  provision  which  will  permit  the  Conrt  to  discharge     Wbioht 
the  jnry  for  the  want  of  time  to  try  the  cause.  xn  Statx. 

The  counsel  for  the  state  insist  that  the  discharge  was 
necessary,  as  the  regularly  allotted  time  for  the  adjourn- 
ment of  the  Court  was  about  expiring,  and  as  the  act  of 
1853  required  the  same  judge  to  open  Court  in  the  county 
of  Lagrange,  on  the  succeeding  Monda/y» 

By  the  R.  8. 1843,  s.  325,  p.  733,  it  is  provided  that— 

^  If  at  the  expiration  of  the  time  fixed  by  law  for  the 
ecmtinuance  of  the  term  of  any  Court,  the  trial  of  a  cause 
shall  be  progressing,  said  Court  may  continue  its  sitting 
beyond  such  time,  and  require  the  attendance  of  the  jury 
and  witnesses,  and  do,  transact,  and  enforce  all  other  mat- 
ters which  shall  be  necessary  for  the  determination  of  such 
cause;  and  in  such  case,  the  term  of  said  Court  shall  not 
be  deemed  to  be  ended,  until  the  cause  shall  have  been 
fully  disposed  of  by  said  Court" 

la  the  2  R.  8. 1852,  s.  32,  p.  21,  a  similar  provision  is 
inserted,  in  tiie  act  organizing  Courts  of  Common  Heas, 
but  there  is  nothing  said  in  the  revision  in  regard  to  trials 
in  the  Circuit  Court,  altiiough  the  necessity  for  such  a 
jHTOvision  for  the  business  of  that  Court  is  far  greater  than 
for  the  former.  The  peculiar  character  of  criminal  trials, 
over  which  the  Cirouit  Courts  have  exclusive  jurisdiction, 
demands  a  similar  section,  so  as  to  place  it  beyond  the 
ibe  possibility  of  counsel  being  able  to  postpone  the  exe- 
cution of  justice,  by  delaying  or  speaking  a  case  into  a 
continuance.  We  think,  then,  it  is  but  reasonable  to  infer, 
that  the  failure  to  embody  such  a  section  in  the  R.  8. 1852, 
in  relation  to  Circuit  Courts,  was  a  casus  omissuSj  and  that 
being  such,  section  325,  stq)ra,  is  continued  in  force  by  the 
172d  sec  2  R.  8. 1852,  p.  383,  which  provides,  that  <«the 
laws  and  usages  of  this  state,  relative  to  pleading  and 
practice  in  criminal  actions,  not  inconsistent  herewith,  as 
far  as  the  same  may  operate  in  aid  hereof,  or  to  supply  any 
omitted  case,  are  hereby  continued  in  force."  The  position 
assumed  by  counsel,  that  s.  325  does  not  relate  to  practice, 
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Not.  Torm,  ig  untenable.  All  that  relates  to  the  manner  and  time  in 
■^°^*  which  a  caae  shall  be  condncted  and  tried,  from  its  incep- 
Wright  tion  to  final  judgment  and  execution,  is  generally  embraced 
I'hk  Stat*,  under  the  title  of  practice. 

By  these  provisions,  the  Circuit  Court  had  the  right  to 
continue  the  case  from  Saturday  until  the  following  week, 
when  it  could  have  been  finally  disposed  of;  and  the  dis- 
charging of  the  jury  without  so  doing,  was  unneoessaiy, 
and  equivalent  to  a  verdict  of  acquittal. 

2.  What  was  the  duty  of  the  judge  upon  the  hearing  of 
the  habeas  corpus? 

The  writ  of  habeas  corpus  was  well  known  to  tiie  com- 
mon law,  and  has  been  regarded  by  English  jurists  as  one 
of  the  greatest  safeguards  to  tiie  liberty  of  the  subject 
Its  great  object  is  the  liberation  of  those  who  may  be  im- 
prisoned without  just  cause,  and  it  has  been  so  favorably 
regarded  in  this  country,  that  the  provisions  of  the  Engtisk 
act,  31  Charles  2,  chap.  2,  have  been  substantially  adopted 
by  the  several  states.  We  have  even  gone  farther,  and  by 
the  27th  section  of  the  bill  of  rights  in  our  constitution 
provided,  that  <Hhe  privilege  of  the  writ  of  habeas  corpus 
shall  not  be  suspended,  except  in  case  of  rebellion  or 
invasion;  and  then  only  if  the  public  safety  demand  it" 

Although  it  is  the  privilege  of  every  one  who  may  con- 
ceive himself  illegally  detained  in  custody,  to  demand  tins 
writ  as  a  matter  of  right,  it  by  no  means  follows  that  the 
Court  or  judge  before  whom  the  cause  may  be  brought, 
can  in  all  cases  investigate  the  merits  of  the  detention; 
but  we  will  not  attempt,  at  this  time,  to  draw  the  difficult 
line  between  those  cases  where  the  judge  may  or  may  not 
investigate  the  merits  for  the  purpose  of  remanding  or  dis- 
charging. 

So  far  as  this  case  is  affected  by  that  question,  sec  725, 
pp.  195-6,  2  R.  S.,  is  sufficiently  explicit  to  meet  it  That 
section  reads — 

^'  No  Court  or  judge  shall  inquire  into  the  legality  of  any 
judgment  or  process,  whereby  the  party  is  in  custody,  or 
discharge  him  when  the  term  of  commitment  has  not  ex* 
pired,  in  either  of  the  cases  following: 
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"Firet.  Upon  process  issued  by  any  Court  or  judge  of  Nov.  Tenn, 
the  Umied  States^  where  the  Court  or  judge  has  exclusive      ^^^* 
jurisdiction;  or,  Weight 

^  Second.  Upon  smy  process  issued  on  any  final  judg-  Thb  Statb. 
ment  of  a  Court  of  competent  jurisdiction;  or, 

^  Third.  For  any  contempt  of  any  court,  officer,  or  body 
having  authority  to  commit;  but  an  order  of  commitment 
as  for  a  contempt,  upon  proceedings  to  force  the  remedy 
of  a  party,  is  not  included  in  any  of  the  foregoing  speci* 
fications. 

^Fourth.  Upon  a  wairant  issued  firom  the  CSrcuit  Court 
or  Court  of  Common  Pleas,  upon  an  indictment  or  infor- 
mation." 

The  facts  in  this  case  show  that  the  prisoner  was  in 
custody,  awaiting  his  -trial  under  an  indictment  for  murder, 
and  we  axe  clearly  of  opinion  that  although  the  discharging 
of  the  jury  by  the  Circuit  Court  was  equivalent  to  a  verdict 
of  acquittal,  yet  as  the  case  was  not  finally  disposed  of, 
and  as  there  was  no  release  of  the  prisoner  by  any  judg^ 
ment  of  the  Court,  he  must  be  regarded  as  in  custody 
under  the  indictment  Had  there  really  been  a  verdict  of 
acquittal  rendered  by  the  jury,  without  further  action  by 
the  Circuit  Court,  the  judge  of  the  Court  of  Common 
Pleas  could  not  have  discharged  him.  K  he  could,  at  this 
stage  of  the^case,  why  not  at  any  other?  Why  not  even 
take  the  case  firom  the  hands  of  the  jury  in  the  midst  of 
their  investigation  ?  Such  is  not  the  object  or  true  meaning 
of  our  act  of  habeas  corpus.  See  The  State  v.  The  Sheriffs 
3  Green  68.— J&An^on  v.  The  United  States^  3  McLean  89. 

In  the  case  of  The  Commonwealth  v.  Deacon^  8  Serg*  and 
Bawle  73,  the  prisoners,  Roosevelt  and  Edd^j  were  indicted 
for  forgery,  acquitted  on  some  of  the  counts  of  the  indict- 
ment, and  upon  the  others  the  jury  failed  to  return  a  ver- 
<lici  The  Mayor's  Court  committed  them  for  trial  on  these 
coonts,  and  the  question  as  to  the  legality  of  their  commit- 
ment was  raised  by  habeas  corpus.  The  Court,  in  delivering 
the  opinion,  said — ^'^The  indictment  is  still  pending  in  the 
Mayor's  Court  No  judgment  has  been  given  on  the  ver- 
dict, nor  do  we  know  what  judgment  will  be  given.    But 
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Not.  Tem,  we  know  that  the  MaycM^s  Court  has  jmisdiction  over  tiie 
^^*^  ofifeoce  with  which  the  prisoners  are  charged,  and  if  they 
should  give  an  eironeons  judgment,  remedy  may  be  had  by 
writ  of  eiTor,  which  will  bring  the  case  properly  before  ns." 
Prisoners  remanded. 

The  judge  of  the  Coort  of  Common  Pleas  was  compelled 
by  statate,  upon  the  petition,  to  award  the  writ,  but  upon 
the  return  of  the  facts  above  set  forth,  it  was  his  duty  to 
remand  the  prisoner  to  the  Circuit  Court  He  has  done  sa 
That  Court  has  still  jurisdiction  over  the  prisoner,  and  may 
discharge  him  on  motion,  or  he  may  plead  the  discharge  of 
the  jury  in  bar  to  a  second  triaL  The  ConKnumweaitk  t. 
Clue,  3  Bawle  B.  5m..—Weinzorpfiin  v.  The  State j  7  Black£ 
104. 

Per  Ouriam. — The  judgment  is  affirmed  with  costs. 

X  L.  Jemegan  and  T.  O.  Harris^  for  the  appellant. 

R.  A.  Riley,  N.  B.  Taylor  and  J.  CobwrUy  for  the  state. 
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Falkenburgh  V,  Jones. 

A  penon  admitted  to  defend  an  acdon  as  a  poor  penon,  under  Bee.  15,  p.  30, 

Tol.  S,  R.  8. 1852,  is  entitled,  npon  judgment  being  ivnderad  againrt  hia, 

to  a  transcript  of  tbe  record,  for  the  purpose  of  an  appeal  to  the  Smwww 

Court,  before  payment  to  the  derk  of  any  fees  therefor. 
Section  25,  p.  22d,  toI.  1,  R.  S.  1852,  provides  a  compensation  for  derin, 

under  the  name  of  extra  serrices,  for  making  out  transcripts  in  such  cases. 
But  tiie  cleric  Is  not  entitled  to  compensation  from  the  county  uatii  he  has 

ddivered  the  transcript  to  the  poor  person. 
The  serrioes  of  officers  entitled  to  foes  or  salaries  fixed  by  law,  are  not  "par- 

ticnlar  serrioes''  within  the  meaning  of  sec.  21,  art  1,  of  die  constitntioB 

of  1851. 


i^^  APPLICATION  for  a  rale  against  the  clerk  of  the  TSp- 

pecamoe  Circnit  Conrt  to  show  canse  why  a  numdamm 
should  not  issue  against  him,  &c 

HovEY,  X — Falk^UmrgVi  attorneys  filed  affidavits  for  a 
numdamus  against  Mark  JbneSy  clerk  of  the  T^fpeeamoe  CS^ 
cnit  Conrt    At  the  November  term,  1858,  of  this  Coort,  a 
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rale  was  entered  against  said  Jone$^  requiring  him  to  show  ^o^- 1*«™' 
cause  why  a  mandafMis  shotdd  not  issue  retamable  at  the       ^^^' 
snooeedinir  term.  Falmw- 

The  £bu^  shown  by  the  affidavits  and  the  answer  to  the         r. 
rale,  are,  that  FaUcefdm/rgh  was  indicted  for  grand  larceny      ^o^*- 
at  the  August  term,  1853,  of  the  Tippeccmoe  Circnit  Cotirt 
That  Ckmrt  permitted  him  to  defend  in  forma  pauperis^ 
and  assigned  him  connsel.     He  was  tried  and  convicted, 
and  prayed  an  appeal  to  this  CJonrt;  bat  JimeSy  as  derk  of 
said  Court,  refused  to  deliver  or  send  np  a  transcript  ^of         " 
the  record  until  Faikenburgh  should  pay  him  his  fees  for 
making  the  same. 

Ib  Falkenburgh  entitled  to  the  transcript  before  payment 
of  the  derk's  fees? 

Section  558,  vol  2,  R.  S.  1852,  p.  159,  provides,  that 
upon  the  request  of  the  appellant,  and  upon  the  payment 
of  the  proper  fee,  the  derk  shall  forthwith  make  oat  and 
deliver  to  the  party,  at  his  request,  or  transmit  to  the  derk 
of  the  Supreme  Court,  a  transcript  of  the  record  in  the 
caoae,  jcc  This  section  is  found  in  the  article  under  the 
title  of  ^  Appeal  in  Civil  Actions,"  but  by  section  6,  vol.  1, 
B.  8.,  p.  291,  it  is  provided,  that  in  criminal  cases  fees  and 
costs  shall  be  taxed  and  collected,  as  in  other  cases,  from 
the  person  convicted. 

From  these  sections  the  clerk  would,  as  a  general  rule, 
be  entitled  to  his  fee  before  parting  with  the  record;  but 
by  the  15th  section,  vol.  2,  R.  S.,  p.  30,  it  is  enacted,  that 
any  po<Nr  person,  not  having  suffident  means  to  defend  an 
action,  may  apply  to  the  Court  in  which  the  action  is 
pending,  for  leave  to  defend  as  a  pauper.  The  Courts  if 
satisfied  that  such  person  has  not  sufficient  means,  &C., 
riiall  admit  the  applicant  to  defend  as  a  poor  person,  and 
assign  him  an  attorney,  and  all  other  officers  requisite  for 
the  defence,  who  shaU  do  their  duty  therein  without  taking 
any  fee  or  reward  from  such  person. 

This  section  is  merely  dedaratory  of  the  common  law. 
1  Chitty^s  Crim.  Law  413,  A1A.—Rex  v.  WrigH,  Strange 
1041. 
But  there  is  a  marked  difference  between  the  rights  of 
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Nov.  Term,  the  citizens  of  this  state  under  onr  constitution,  and  those 
^^^'  of  English  subjects  under  the  constitution  of  Great  BrU^ 
Faukbx-  aifL  Parliament,  by  their  theory,  being  omnipotent,  could 
T.  command  services  without  reward;  but  by  the  broad  lan- 

guage of  our  constitution,  ^^No  man's  particular  services 
shall  be  demanded  without  just  compensation.  No  man's 
property  shall  be  taken  by  law  without  just  compensation; 
nor,  except  in  case  of  the  state,  witiiout  such  compensa* 
tion  first  assessed  and  tendered.**     Sec  21,  art  1. 

In  the  case  of  Blytke  v.  !Z%e  SkUe^  4  Ind.  R.  525,  sec&rn 
15,  mprOf  underwent  adjudication,  and  this  Court  decided 
that  said  section,  so  far  as  it  relates  to  requiring  the  servi- 
ces of  an  attorney  without  compensation,  is  in  conflict 
with  said  21st  section  of  the  constitution,  and  void.  But 
this  case  can  be  easily  distinguished  from  that,  so  &r  as  it 
rdates  to  requiring  services  without  compensation* 

An  attorney  is  not  now  an  officer  known  to  the  laws  of 
this  state,  and,  hence,  his  services  can  not  be  required 
without  compensation,  but  officers  entitled  to  fees  or  sala- 
ries fixed  by  law,  take  their  offices  cum  onere^  and  have  no 
legal  right  to  complain,  as  .they  are  at  liberty  to  resign, 
at  any  time,  and  release  themselves  from  their  burthenSi 
Their  services  are  official^  and  not  particular^  within  the 
meaning  of  the  constitution. 

If  section  21,  article  1,  is  to  be  so  construed  as  to  give 
officers  a  just  compensation  for  their  services,  we  mig^t 
probably  be  under  the  necessity  of  changing  the  law  in 
regard  to  salaries  by  judicial  legislation,  a  task  we  will  not 
undertake  witiiout  being  further  empowered  and  enlight* 
ened  on  the  subject. 

But  we  think  the  law  in  this  case  has  provided  compen* 
sation.  The  2dth  sec,  1  B.  S.  229,  enacts,  that  the  boards 
of  county  commissioners  shall  annually  allow  the  deik  of 
the  Circuit  Court,  sheriff  and  auditor,  an  annual  compen- 
sation for  all  extra  services,  as  such,  not  exceeding  100 
dollars  each,  upon  their  filing  a  detailed  statement  under 
oath,  with  the  items  and  dates,  which  allowance  is  to  be 
in  full  for  all  extra  and  other  services,  where  no  certain  fee 
is  fixed  by  law* 
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The  intentioii  of  the  general  assembly  in  enacting  thU  ^ot.  Term, 
section,  was  to  provide  for  the  payment  of  the  necessary  ^^^^* 
services  of  those  officers,  in  cases  where  no  fees  could  be 
legally  charged,  and  the  fact  that  specific  fees  can  be 
charged  for  similar  services,  where  parties  do  not  prose- 
cnte  or  defend  as  panpers,  will  not  prevent  clerks  from 
charging  sach  fees  against  the  county  under  said  section; 
and  in  such  cases,  we  think  it  is  clear,  that  the  county 
board  can  not  be  compelled  to  pay  before  the  record  is 
delivered  to  the  pauper.  The  clause  "no  man's  particular 
services  shall  be  demanded  without  just  compensation," 
does  not  require  that  such  compensation  shall  be  first  paid 
or  tendered.  It  is  enough  if  provision  has  been  made  for 
payment.  See  construction  of  sec  7,  art.  1,  constitution 
of  1816,  in  RubotUm  v.  McClurCy  4  Blackf.  505,  The  Stale 
V.  Beackmoy  8  Blackt  247,  McCormick  v.  The  Presid&iU 
mid  Trustees  of  Lafayette^  1  Ind.  52. 

In  arriving  at  our  conclusions,  we  have  felt  constrained 
to  give  a  liberal  construction  to  our  statutes  in  favor  of  the 
pauper,  for  we  can  scarcely  conceive  of  a  system  of  laws 
so  inhuman  and  cruel  that  would  consign  the  destitute 
and  Mendless  to  conviction  and  infamy,  without  affording 
M  and  ample  means  for  investigation.  Such  a  system 
would,  in  many  oases,  make  poverty  equivalent  to  crime; 
for  without  the  means  of  procuring  writs,  vritnesses  and 
records,  tiie  innocent  might,  and  frequentiy  would  be  con- 
victed;  and  that  part  of  our  constitution,  which  provides 
that  '^justice  shall  be  administered  freely  and  without  pur- 
chase,  completely  and  vdthout  denial,"  would  be  an  empty 
boast,  and  worse  than  mockery  to  the  pocnr. 

Per  OurianL — It  is  ordered  that  said  Jones  file  a  tran* 
script  of  said  record  with  the  clerk  of  this  Ck)urt  within 
thirty  days,  and  that  he  pay  the  costs  of  this  proceeding. 

jD.  Newell  and  W.  F.  Lane^  for  the  plaintiff. 

£•  A.  Riley^  N.  B.  Taylor^  and  J.  Cobumj  for  the  de* 
fendant 
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Not.  Ttftttif 

1854.  HORNBBBGER  V.   ThB    StaTB. 


HOBVBBBOXB 

T.  Information  against  H.  for  retailing  spiritaoiu  liquor.    The  delendamt  ww 

Thb  Statx.  eonyicted  and  judgment  rendered  accordinglj.  No  motion  to  qnasli  tiw 
information,  or  for  a  new  trial,  or  in  arrest  of  judgment,  was  made,  aorwai 
any  exception  taken  to  any  ruling  of  tiie  Court,  during  ifate  [uugtws  of  te 
trial.  Heid,  that,  nnder  the  R.  S.  1862,  there  was  nothing  presented  in  the 
record  for  the  Snpreme  Conrt  to  reriew. 

The  writ  of  error  is  abolished  in  diis  state  by  the  R.  8. 1852. 

A  party  who  wonld  have  a  qneetion  reviewed  in  the  Supreme  Gout,  must 
take  the  proper  steps  at  the  proper  time,  as  prescribed  by  statnte,  and  the 
record  most  show  the  &ct.  It  is  too  late  to  raise  the  question  in  die  first 
instance  in  the  Sopreme  Court. 

J^^jy,  APPEAL  from  the  Dearborn  CJourt  of  Common  Picas. 

Stuart,  J« — Information  against  Homberger  for  retail* 
ing,  &C.  Trial  by  the  Court,  fine  10  dollsum,  and  judg- 
ment accordingly. 

Hbmberger  appeals;  but  on  what  grounds  does  not  yeiy 
dearly  appear. 

There  was  no  exception  taken  to  any  ruling  of  the  Court 
in  the  progress  of  the  triaL    2  R.  S.  377. 

No  motion  was  made  fcfr  a  new  trial  n(»r  in  arrest  of 
judgment    2  R.  S.  380. 

There  is  none  of  the  evidence  in  the  record;  nor  does  it 
appear  that  he  even  interposed  a  motion  to  quajsh  the  in- 
formation.    2  R.  S.  368. 

At  the  common  law  there  were  some  defects  which 
might  be  taken  advantage  of,  either  by  motion  to  quash, 
or  by  motion  in  arrest,  or  upon  error.  But  now  ilie  writ 
of  error  is  abolished.  3  R.  8. 158.— td  381.  The  moti<m 
to  quash,  motion  for  a  new  trial,  and  motion  in  arrest  of 
judgment,  yet  remain,  curtailed  and  modified  by  statute. 
2  R.  8.,  supra.  In  their  very  nature,  each  of  these  motions, 
witii  their  several  incidents,  are  to  be  addressed  to  the 
Court  below.  But  the  statute  does  not  leave  this  matter 
in  doubt  It  is  minutely  provided  when,  how,  and  in  what 
order  they  are  .to  be  made.  2  R.  8.,  stq)ra.  If  any  ruling 
of  the  Court  in  the  premises  is  deemed  incorrect,  ttke  stat- 
ute farther  points  out  the  time  and  mode  of  exception  and 
appeal.    2  R.  8.  377,  381. 
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These  are  the  established  modes  of  raising  points  in  the   I^ot.  Teno, 
record,  for  the  consideration  of  this  Court    A  bare  appeal      ^^^' 
can  not  of  itself  ayail  the  party  taking  it,  unless  the  pre-  Hobnbsbobr 
liminary  steps  to  raise  questions  in  the  record  have  been  Tbb  Statb. 
adopted.     It  is  not  the  errors  pointed  out  in  argument  that 
we  are  to  review.    Nor,  in  general,  even  the  eirors  appa- 
rent in  the  record.     But  it  is  the  eirors  to  which  the  ag- 
grieved party  has  excepted  at  the  time,  in  the  manner 
pointed  out  in  the  foregoing  statutes. 

Whether  there  may  not  be  some  exceptions  to  this  rule, 
is  not  now  before  us  to  inquire;  and  ilo  opinion  is  inti- 
mated. 

It  is  sufficient  in  this  case  that  Homberger  does  not 
appear  as  objecting  to  anything.  There  is  consequently 
nothing  presented  in  the  record  for  us  to  review.  We  are 
bound  to  presume  that  all  things  were  done  correctly  in 
the  Common  Pleas,  unless  the  contrary  is  made  to  appear. 

The  whole  spirit  of  the  new  code  is  to  hold  every  failure 
to  assert  a  legal  right  at  the  proper  time,  to  be  a  waiver  of 
tiiat  right.  It  gives  still  greater  consequence  to  the  legal 
maxim,  that  "the  law  favors  the  vigilant"  To  this  end  it 
is  specific  as  to  the  objections  available  in  criminal  cases; 
and  it  is  specific  as  to  when,  where,  and  in  what  manner, 
they  should  be  made.  The  object  seems  to  have  been,  that 
cases  should  not  be  reversed  in  this  Court  on  questions 
never  raised  or  agitated  in  the  Court  below. 

K,  therefore,  parties  would  have  decisions  made  against 
tiiem  reversed,  they  must  take  the  proper  steps,  at  the  pro- 
per time;  and  the  record  must  show  that  fact  2  £.  8. 
377,  380.  It  is  too  late  to  raise  such  questions  for  the 
first  time  in  this  Court,  by  way  of  argument 

This  doctrine  does  not  conflict  with  Divine  v.  3%^  SMe^ 
4  LmL  240;  for  there  the  defendant  interposed  a  motion  to 
quash.  ^ 

Nor  does  it  conflict  with  Ha/re  v.  The  State^  id.  241;  for 
there  the  defective  allegation  was  aided  by  the  evidence. 

Nor  does  it  conflict  with  Wood  v.  The  StaUj  at  the  pre- 
sent term;  for  that  case  is  governed  by  the  law  in  force 
prior  to  the  taking  eflfect  of  the  Revised  Statutes. 
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Not.  Term,       There  being  no  question  raised  in  the  record,  and  nothing 
^^^*      for  us  to  decide,  the  judgment  of  the  Common  Fleas  most 
HuKT       stand. 
Fbancib.         Per  Curiam. — The  judgment  is  affirmed  ^th  costs. 
J.  Rpfnatiy  for  the  appellant. 
R.  A,  Riley,  K  B.  Taylor,  and  /  Cobwm,  tot  the  state. 


Hunt  t;.  Francis  and  Others. 

A*  oonTejed  s  lot  to  B.,  bounded  on  one  ride  \j  "aa  aUej."  The  aUej 
referred  to,  as  opened  and  used  for  seyeial  jean,  waa  sixteen  feet  in  widA ; 
as  recorded,  twelve  feet;  leaying  a  strip,  four  bj  foitj-eerea  feet,  between 
A*9  line  and  tbe  recorded  allej,  to  which  he  had  no  tide. 

Hdd^  that  either  allej,  the  recoided  alley,  or  the  alley  ds  /leto,  womld  aasver 
the  description  in  the  deed. 

Hdd,  also,  that  a  grant  is  to  be  taken  most  strongly  against  the  grantor. 

Eddf  also,  that  to  identify  the  lot  conTeyed  by  A,  to  B.,  it  was  proper,  in  gmb 
of  donbt  as  to  which  alley  was  meant,  to  look  to  the  intention  of  the  paitiis 
as  dedneed  fh>m  the  circnnistances  sorronnding  them:  as  tiiat  the  land  ia 
dispute  had  before  been  conyeyed  by  A,  to  C;  that  the  afley  c2e  ybcto  was 
of  the  same  width  as  that  of  which  it  was  a  continnation ;  that  diere  was^ 
at  the  time  of  sale,  a  fence  on  the  line  of  the  alley  ds  facto,  &c 

Where  two  objects  or  lines  answer  the  calls  of  a  deed,  and  it  appean  tint  ths 
grantor  owned  up  to  one,  but  not  the  space  between,  that  wiiicfa  the  call  fint 
meets  is  the  bonndary. 

rtiefdby,  ERROR  to  the  Dearborn  Circuit  Ck>urt 

NtwemBer^,  Stuart,  J.— Covenant  by  Francis  against  Bunt  for  a 
breach  of  warranty  in  a  conveyance.  Hunt  filed  three 
pleas.  Issues  of  fact  on  the  first  and  second  pleas.  The 
third  plea  led  to  an  issue  of  law.  Trial  by  the  Conrty  and 
finding  for  FramAs,  assessing  his  damages  at  39  dollais. 
A  motion  for  a  new  trial  was  oveimled,  and  judgment  was 
rendered  on  the  finding.  HmU  excepted,  and  set  out  the 
evidence. 

The  issue  of  law  arising  on  the  third  plea,  is  to  be  first 
disposed  o£ 

The  declaration  alleges  that  Hunt  sold  and  ccmveyed  to 
Francis,  with  covenants  of  lawful  sei2dn  and  general  war- 
ranty, a  lot  of  land,  to-wit,  part  of  out-lot  thirty-nine,  as 
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laid  down  on  the  original  plat  of  LaxDrenceburgk^  and  de-  ^o^-  '^wn, 
scribed  as  beginning  at  the  south-east  comer  of  Camfitld^t      ^^^' 
lot  on  WalmU  street,  and  ronning  back  to  <^the  alley"  with       Hvht 
CanJlekPs  line;  thence  sontfa-westerly  with  the  alley,  forty-     Frakcu. 
seyen  feet;  thence  back  to  WaimU  street,  parallel  with  the 
first  line ;  thence  with  WcJmst  street  north-west  to  the  place 
of  beginning.    Breach,  that  Hunt  had  no  title  to  a  strip  of 
the  lot  described,  viz.,  four  feet  wide  and  forty-seven  feet 
bng  across  the  rear  of  said  lot,  separating  the  ground  which 
Hwnt  owned  and  had  a  right  to  sell,  from  *Hhe  alley,"  and 
that  the  grantees  had  been  evicted  by  Morgan  and  Spoaner^ 
the  lawfiol  owners. 

The  third  plea  alleges,  that  for  ten  years  before  the  date 
of  the  deed,  there  had  been,  and  still  was,  an  alley  opened 
and  in  public  use,  fenced  on  both  sides,  running  along  the 
rear  end  of  the  lot  in  the  declaration  described,  as  a  con- 
tinuation of  the  alley,  from  the  Ohio  river  in  a  north-west 
direction  through  the  town  of  Latorenceburgh^  which  was 
the  same  identical  alley  mentioned  in  the  deed  as  one  of 
the  boundaries  of  the  lot;  that  at  the  date  of  the  deed,  he, 
&aUj  was  the  ovener  of  the  ground  conveyed  to  the  plain- 
tiflb,  up  to  the  alley  so  open  and  in  public  use;  and  that 
the  strip  of  four  feet  wide  mentioned  in  the  declaration  as 
included  in  the  deed  and  not  belonging  to  Buntj  lies  next 
to  and  outside  of  the  lot  conveyed,  but  within  and  parcel 
of  the  alley  as  the  same  then  was,  and  for  ten  years  before 
had  been,  open  and  in  public  use. 

The  replication  admits  that  the  four  feet  in  controversy, 
for  six  and  a  half  years  previous  to,  &e.,  lay,  and  still  lies, 
in  the  alley  as  opened  and  in  public  use;  but  that  the  alley 
as  recorded  on  tiie  plat  of  CkappelPs  addition  to  Lawrence* 
iwrgkj  is  twelve  feet  wide;  that  the  four  feet  in  question, 
lying  between  the  recorded  alley  and  Hunts  Une,  was  and 
is  owned  by  Morgcm  smd  Spooner^  and  had  never  been 
dedicated  to  tiie  public;  concluding  vrith  a  verification,  &c. 

Rejoinder,  that  the  four  feet  did  not  run  across  the  rear 
of  the  lot  as  stated  in  the  replication,  but  was  situate  in 
the  alley  as  alleged  in  the  third  plea,  concluding  to  the 
ooontry. 
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Not.  Tentt,       Special  demuzrer  to  the  rejoinder,  showing  for  caiue, 

^°*^       1.  That  it  neither  denied  nor  avoided  any  material  fiict 

HuvT       alleged  in  the  replication;  2.  That  as  the  replication  ad- 

Fxurcii.     mitted  Bunt  to  be  the  owner  up  to  the  alley  as  opened  and 

in  public  use,  and  that  the  four  feet  strip  was  in  the  alley 

as  so  opened  and  used,  the  question  whether  said  sizip  runs 

across  the  lot  which  Hunt  assumed  to  convey,  is  a  question 

of  law  only. 

The  Conrt  properly  sustained  the  special  demuner  to 
the  rejoinder.  But  as  a  g^deral  demurrer  it  searched  back 
through  the  pleadings.  The  replication  does  not  seem  to 
us  to  tender  any  material  issue.  It  traverses  the  dedica- 
tion; but  this  was  matter  not  alleged  in  the  plea.  The 
State  v.  Campbell,  8  Black£  138. 

It  was  not  averred  that  Morgan  and  Spooner  had  made 
a  formal  dedication  of  the  alley.  And  after  the  admisflkm 
that  at  the  time  of  the  conveyance  the  alley  de  fado 
embraced  the  four  feet  in  controversy,  the  mere  questiffli 
of  dedication  seems  not  material  to  the  issue.  Besides,  if 
the  allegation  that  the  four  feet  was  not  included  in  the 
lot  which  Bunt  assumed  to  convey,  presented  a  question 
of  law  in  ihe  rejoinder,  it  must  aljso  be  a  question  of  law 
in  the  plea.  But  in  the  view  we  take  of  the  case,  the 
sufficiency  of  these  pleadings  is  immateriaL 

The  evidence  is  all  before  us  on  the  issues  of  fact;  and 
a  decision  on  that  branch  will  be  more  satisfieustory. 

The  first  and  second  pleas  were  in  substance  that  HmU 
was  the  lawful  owner,  at  the  date  of  the  deed,  of  the  entire 
lot  described  therein;  and  issue  thereon. 

The  question  of  dedication,  and  whether  user  for  six  or 
ten  years  will  amount  to  a  dedication,  though  staEongiy 
urged  in  argument,  does  not,  as  already  intimated,  seem 
to  be  involved.  The  alley  might  well  serve  as  a  boundary 
in  the  deed  from  Sint  to  Firancis  either  way,  wheUier  it 
belonged  to  Morgan  and  Spooner j  or  had  been  dedicated 
to  the  public;  whethar  it  be  recorded,  or  only  defined  by 
the  limits  which  the  public  had  been  permitted  to  use.  In 
the  one  case  it  was  twelve  feet  wide,  in  the  other  aicteeo 
feet  wide;  but  in  both  cases  it  answered  the  description  of 
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an  "alley,"  a8  that  word  is  used  in  the  deed.    And  the  only  '^^^'  Term, 
matter  to  be  determined  is,  which  alley  had  the  parties      JSo^. 
reference  to  when  the  deed  was  made — the  alley  as  exist-       Hukt 
ing  in  law  and  defined  on  the  recorded  plat,  or  the  alley  in     Fbaitcis. 
fact  as  opened  and  used  for  several  years. 

It  appears  from  the  evidence  that  Hunt  owned  six  acres 
of  Und  adjoining  Lawrenceburghj  four  acres  of  which  he 
sold  to  Chappellf  and  fenced  in  the  residue,  placing  the 
fence  on  or  near  the  line  between  his  own  land  and  Chap^ 
pelPs.  The  latter  laid  his  four  acares  off  in  lots,  and  recorded 
it  as  an  addition  to  Lawrenceburghy  making  the  streets  and 
alleys  correspond  with  those  of  the  town,  except  the  aUey 
next  to  Hunt.  The  alley  of  which  this  was  a  continuation 
was  sixteen  feet  wide.  It  appears  that  Hvnfs  line  corre- 
sponded with  the  south  line  of  the  extension,  thus  throwing 
the  whole  sixteen  feet  alley  on  OiappelPs  land*  To  compel 
Hunt  to  pay  for  half  the  alley,  ChappeU  recorded  it  twelve 
feet  wide,  leaving  a  strip  of  four  feet  wide  on  the  south 
side  of  the  alley,  cutting  off  Hunt  from  access  to  the  re- 
corded alley  through  the  whole  length  of  his  line.  Mean- 
while QiappeU  sold  to  Morgan  and  Spooner.  They  fenced 
on  the  north  side,  along  the  line  which  defined  both  the 
recorded  and  the  de  facto  alley,  and  opened  the  fence  at 
the  ends,  thus  making  the  alley  in  fact  correspond  with  that 
of  which  it  was  a  continuation — Morga/n  and  Spoonet^s 
fence  defining  it  on  one  side,  Hunts  on  the  other. 

In  this  position  of  things.  Hunt  sold  to  Francis^  de- 
scribing the  parcel  of  land  conveyed  as  commencing  on 
Walnut  street;  thence  back  to  ^Hhe  alley;"  thence  along 
"the  aUey,"  &c. 

It  is  unnecessary  to  notice  the  title  papers  offered  in 
evidence.  But  it  may  be  deemed  important  to  state  that 
the  strip  four  feet  wide  along  HunPs  line,  is  expressly 
indnded  and  described  in  ChappelPs  deed  to  Morgan  and 
Spooner.  These  title-deeds  were  all  properly  in  evidence; 
yet,  of  themselves,  they  do  not  solve  the  question  in  contro- 
versy. It  is  still  necessary  to  identify  the  ground  actually 
conveyed  by  Hunt  to  Francis. 

In  this  state  of  ambiguity,  we  must,  it  seems,  look  to 
Vol.  v.— 20 
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Not.  Term,  the  intenticn  of  the  parties,  as  deduced  from  the  drcom- 

^^^      stances  which  surrounded  them.     SaUsbwy  v.  Andrews^ 

HmiT       19  Pick.  250.— Bodg^es  v.  Strongy  10  Verm.  2Al^—Mayo  ▼• 

VsZiciB.     BlomU,  1  Lred.  28a—  Venable  v.  McDonald^  4  Dana  336^ 

T%atcher  v.  Ehwlandy  2  Metcalf  41. 

Nor  are  we  at  liberty  to  overlook  the  rule,  that  a  giaiit 
is  to  be  taken  most  strongly  against  the  grantor. 

Let  us  first  inquire  what,  from  all  the  drcumstancea. 
Hunt  mecmt  to  convey?  He  knew  the  line  dividing  the 
parcel  of  land  sold  to  Chappell  from  that  retained;  tot  he 
had  placed  his  fence  on  that  line  about  the  time  of  the 
sale.  He  had  constructive  notice  of  the  plat  recorded  by 
Chappell,  and  that  there  was  four  feet  between  his  land 
and  the  recorded  alley.  Like  every  one  else,  he  knew  the 
law — knew  the  consequences  of  conveying  land  to  which 
he  had  no  title.  He  had  seen  that  after  Morgan  and 
Spoaner  became  the  owners,  the  alley  was  thrown  open  to 
its  full  extent,  corresponding  with  the  alley  of  which  it 
was  a  continuation.  He  was  aware  that  for  years  the 
public  had  been  permitted  to  use  it,  .thus  opened,  as  an 
alley.  Under  all  these  circumstances,  ihe  plain  inference 
is,  that  Htintj  in  his  deed  to  Francis,  meant  the  sbcteoi 
feet  alley  as  opened  and  used* 

How  was  it  with  the  Messrs.  Francis,  the  vendees  ?  The j 
had  at  least  constructive  notice  of  ChappelPs  recorded  fist 
HunPs  fence  was  on  the  line  at  the  time  they  purchased. 
They  could  see  that  the  fence  corresponded  with  one  side 
of  the  alley  extended  from  the  old  plat  through  the  new. 
That  fence  was  a  monument  If  instead  of  being  a  rail 
or  board  fence,  it  had  been  cut  stone,  with  iron  railing  on 
the  top,  it  would  have  been  a  monument  so  marked,  on 
the  line  of  the  alley  de  facto,  as  to  leave  no  doubt  of  the 
intention  of  the  parties,  or  which  alley  they  had  in  contem- 
plation.  The  fence  that  was  there  was  a  monument  of 
the  very  same  kind,  though  less  in  degree,  less  fixed  and 
permanent  Still,  in  the  absence  of  any  fraud  or  misre- 
presentation as  to  the  boundary  on  the  part  of  JStcn^  that 
fence,  vidth  the  other  circumstances  surrounding  the  parties, 
is  an  almost  unfailing  index  to  the  mind  and  intentionB  of 
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the  yendees.    In  other  wardsy  they  bought  with  refereaoe   N«t.  ^Svm, 
to  the  alley  as  then  naed  and  the  lot  as  thus  defined.  ^^^^ 

From  the  whole  ciicnmstanceSy  therefore,  it  is  clear  tkat  H«nrr 
both  the  vendor  and  the  vendees  treated  the  alley,  in  com-  Fbavchi. 
mon  with  the  public  generally,  as  a  sixteen  feet  alley. 
The  length  of  time  it  had  been  used,  the  manner  in  which 
it  was  opened,  and  its  correspondence  with  the  other  alleys, 
had  induced  the  belief  that  it  was  permanently  opened  to 
tiie  public  It  was  accordingly,  in  the  contemplation  of 
both  parties,  referred  to  in  the  deed  as  a  boundary. 

Nor  could  the  Court  presume  in  the  face  of  the  facts, 
yiz.:  that  Hunt  had  already  conveyed  up  to  the  line  of  the 
alley  de  facto;  that  Morgan  and  Spooner  were  the  owners 
of  the  strip,  four  feet  by  forty-seven,  between  the  exterior 
line  of  the  alley  de  facto  and  the  coiresponding  line  of  the 
alley  de  jure; — from  these  facts  the  Court  could  not  pre- 
some  that  Hunt  intended  to  convey  the  strip  in  question. 
Indeed  the  contrary  is  strongly  implied.  Had  Hunt  actu- 
ally owned  up  to  the  recorded  alley,  then  construing  the 
deed  most  strongly  against  the  grantor,  would  have  carried 
the  boundary  up  to  the  line  of  that  alley.  But  we  can  not 
carry  the  presumption  against  a  vendor  to  such  an  extent 
as  to  convey  land  to  which  he  has  no  title,  unless  the 
terms  of  the  deed,  or  the  fraudulent  misrepresentations  of 
tiie  vendor  as  to  boundary,  show  that  such  was  the  intent. 

The  rule  is  this:  Where  there  are  two  objects  or  lines 
answering  the  caUs  of  the  deed,  and  it  appears  that  the 
grantor  owns  up  to  the  first,  but  does  not  own  the  space 
between  the  two,  that  which  the  call  first  meets  is  the 
boundary.  So  that  whether  the  alley  was  private  property^ 
or  had  been  dedicated  to  the  public,  was  wholly  immate- 
rial; for  it  answered  the  purpose  of  a  boundary  equally 
well  either  way.  In  the  contemplation  of  both  the  grantor 
and  grantees,  the  fence  on  Huanffs  line,  between  his  land 
and  the  alley  as  open  and  used  by  the  public  at  the  time 
of  the  conveyance,  was  the  boundary  described  in  the  deed 
thus:  ^thence  south-westerly  with  the  alley  forty-seven 
feet« 

By  any  other  construction,  we  would  involve  ourselves 
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MOV.  Tem»  in  endless  embarrassment  and  absurdity.    We  wonld  be 
^^^^^      imputing  to  Hunt  the  fraud  of  conveying  to  Francis  four 
SuMMM      feet  by  forty-seven,  which  he  had  ahready  conveyed  to 
Qmmm.      OhappeU^  and  which  lay  outside  of  the  fence  or  monument 
erected  as  a  boundary,  and  standing  there  at  the  time  of 
the  conveyance.     And  as  to  Fromcis^  we  know  of  no  con- 
sideration upon  which  he  could  even  fancy  that  any  otha 
boundary  than  the  fence  was  intended.    It  was  at  least 
sufficient  to  put  Francis  on  inquiry. 

Per  Cwn'aw.— The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 
D.  S.  Major  J  A,  Brawer^  and  X  Rpmanj  for  the  plaintiff 
P.  L.  Spooner^  for  the  defendant 


Smead  and  Another  t;.  Oreen  and  Another. 


_g  521  By  the  oommon  law  illegal  interest  paid  might  be  recovered  back. 


150  88B|  Stfit  upon  a  note  executed  in  Ohio  in  1846,  payable  in  thirty  days.    The  legi»- 

latnre  of  Ohio  passed  an  act  whkh  took  efibct  March  1, 184S,  anthoitang 
usurious  interest  paid  to  bo  reeo^ered  back  or  set  off.  It  appearing  by  ths 
evidence  that  nsnrions  interest  had  been  paid  on  the  note,  and  it  secaiiog 
that  it  was  paid  in  Sqttember,  1850,  it  was  allowed  to  be  set  off  against  die 
note. 


ERROR  to  the  Switzerland  Circuit  Court 
Perkins,  J. — Assumpsit  upon  a  promissory  note  of  whidi 
the  following  is  a  copy. 

"« $2,500.  Cincinnati^  March  lljlSM.  Thirty  days  after 
date,  we  or  either  of  xui  promise  to  pay  William  Smead 
if  Co.y  or  bearer,  twenty-five  hundred  dollars,  for  value  re- 
ceived. And  it  is  understood  that  the  liability  of  neither 
of  us  is  to  be  affected  by  fiirther  time  being  given  for  pay- 
ment; and  in  case  said  sum  should  not  be  paid  when  due, 
we  or  either  of  us  do  hereby  empower  any  person  duly 
authorized,  to  confess  a  judgment  without  process,  and 
without  notice  given  to  us,  before  any  Court  of  competent 
jurisdiction,  for  the  above  sum  and  costs,  with  release  of 
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errors,  &c.,  waiving  the  right  of  appeal.    [Signed]  Martin  ^^'  ^^^0™* 
A  Green,  Eliphalet  Case,  Jr.'^  ^854. 

The  defendants  pleaded  payment,  with  notice  of  set-o£^      Bmmu^ 
&C.  Replication,  denying  the  payment  and  the  set-off.  Gunv. 

The  statutes  of  Ohio  on  the  subject  of  interest  were  set 
ont  in  the  declaration  and  given  in  evidence. 

The  record  states,  that  '^  It  was  admitted  by  the  defend- 
ants npon  the  trial,  that  the  promissory  note  declared  on 
was  made  by  them  at  Cincinnatiy  Ohio,  at  its  date,  and  that 
the  plaintiffs  were,  at  that  date,  partners,  and  that  the  note 
was  payable  to  them.  One  Scott  Carter  testified  that  he 
had  heard  the  plaintifli  say  that  the  defendants  agreed,  at 
the  date  of  the  note  sued  on,  to  pay  the  interest  on  the  note 
at  the  rate  of  2  per  cent  per  month,  and  that  they  had  paid 
the  interest,  at  that  rate,  on  the  note,  np  to  the  3d  of  Sep^ 
tember,  1850,  on  that  part  of  the  principal  remaining  un* 
paid.  It  was  proved  that  500  dollars  of  the  principal  was 
paid  on  the  3d  of  December,  1846,  and  900  dollars  on  the 
3d  of  April,  1848."  This  was  all  the  evidence  given  in 
the  cause. 

The  Circuit  Court  gave  judgment  for  the  defendants. 
We  aflirm  that  judgment 

The  contract  to  pay  the  2  per  cent  per  month  interest, 
was  usurious  and  void.  The  law  of  Ohio,  as  set  out  in 
the  record,  forbade  the  taking  of  over  6  per  cent  By  the 
oonmion  law,  illegal  interest,  when  paid,  may  be  recovered 
back.  The  State  Bank  v.  Ensminger,  7  Blackf.  105.  And 
were  this  not  so,  the  legislature  of  Ohio,  in  February,  1848, 
passed  an  act,  which  took  effect  on  the  1st  of  March  suc- 
ceeding, authorizing  it  to  be  recovered  back  or  set  off,  as 
the  case  might  require.  In  the  case  before  us,  there  is 
nothing  showing  that  the  usurious  interest  was  paid  till 
the  3d  of  September,  1850,  and  we  certainly  will  not  resort 
to  inference  to  aid  such  Shylocks  as  these  plaintiffs  in  sue- 
cessfuUy  contemning  the  law  of  the  land,  and  cutting  out 
the  pound  of  flesh  from  their  victims. 

Applying  the  amount  paid  as  usury  to  the  principal  of 
tiie  debt,  it  makes  fuU  payment 
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Mot.  T«r«,  Pgr  Curiam. — The  judgment  is  aiEnned  with  oosts. 

*^*^'  X  DumofUj  for  the  plainti£&. 

Tn  Stats  X  O.  Marshall  and  X>.  Keho^  for  the  defendants. 
Bamiltom. 


The  State  on  the  relation  of  Dunn,  Auditor  of  State,  v. 
Hamilton,  Auditor  of  Marion  county. 

The  list  of  "stock"  required  by  the  B.  S.  1852  (1  R.  8.  1852,  pp.  lis, 
114,  115,)  to  be  fnniished  by  the  president,  seoretarj,  agent  or  other  ae> 
eonndng  officer  of  every  railroad,  plankroad,  tampike-road,  slackimler 
mmgation,  telegraph  and  bridge  company  in  this  state,  to  the  aoditor  of  iha 
county  iribere  their  principal  office  is  sitoated,  for  taxation,  is  not  the  sub- 
scriptions of  stock,  but  the  actnal,  tangible  property  of  snch  company. 

If  the  company  does  not  fnmish  snch  list  by  the  first  of  June  in  any  year,  its 
right  to  fnrnish  the  list  ceases,  and  it  is  incombent  upon  snch  aoditor  to 
make  it. 

For  ttie  purpose  of  compelling  the  auditor,  by  writ  of  mandamus,  to  make  o«t 
such  list,  upon  the  fiulnre  of  any  snch  company  to  furnish  &e  same  within 
the  period  prescribed  by  the  statute,  any  citizen  may  be  a  relator. 

The  auditor  of  state,  howeyer,  being  more  specially  cfaaiged  with  the  maa^^ 
ment  of  the  finances  of  the  state,  is  a  peculiarly  appropriate  relator. 

APPEAL  from  the  Marion  Circuit  Court 
Perkins,  J^— On  the  22d  day  of  December,  1853,  John 
P.  Durni,  auditor  of  state,  made  affidavit  that  the  Peru  amd 
tuUanapolis  Railroad  Company  had  failed  to  furnish  to 
the  county  auditor  of  Marion  county,  being  the  county  in 
which  the  principal  office  of  said  company  was  situated,  a 
statement  of  the  property  of  said  company,  as  required  by 
the  provisions  of  the  act  for  the  assessment  of  taxes;  and, 
farther,  that  the  auditor  of  said  county  had  also  failed  to 
prepare  such  statement,  to  supply  the  omission  on  the  part 
of  said  company,  as  by  statute  he  was  required  to  do. 

The  affidavit  was  filed  in  the  office  of  the  clerk  of  the 
Marion  Circuit  Court,  and  upon  it  a  mandamus  was  moved 
for,  directed  to  the  auditor  of  Marion  county,  commanding 
him  to  prepare  the  statement,  &c,  or  show  cause,  &xs. 
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Paraiiant  to  the  motion,  an  altematiye  mandamus  was  ^ot.  Term, 
iflsned,  to  which  the  defendant,  the  auditor  aforesaid,  made      iS^» 
return,  showing  that  on  the  7th  of  October^  1853,  said  com-  Thb  Btatb 
pany  furnished  to  him  a  list  of  her  property,  with  which  he  Hamiltok. 
was  satisfied,  which  list  was  given  as  a  coirection  and  in 
lieu  of  a  former  erroneous  statement,  being  the  only  one 
preyiously  furnished,  made  the  4th  day  of  Ame  preceding. 

The  plaintiff  replied  that  said  original  and  corrected 
statements  were  both  nullities,  because  not  made  in  time; 
and  that  they  were  both  false  and  not  correct  lists  of  the 
property  of  said  corporation. 

The  cause  was  submitted  to  the  Court  upon  the  plead* 
ings  and  evidence  adduced,  and  a  peremptory  mandamus 
was  refused.    The  plaintiff  appealed  t^  this  Court 

The  sections  of  the  statute  upon  the  construction  of 
which  the  decision  of  this  cause  must  depend,  are  in  the  1 
B.  8. 1852,  pp.  113, 114, 115,  and  read  as  follows: 

<*  Sec.  32.  It  shall  be  the  duty  of  the  president,  secre- 
tary, agent,  or  other  proper  accounting  officer  of  every 
railroad,  plank-road,  turnpike-road,  slackwater  navigation, 
telegraph,  and  bridge  company  in  this  state,  to  furnish  to 
the  auditor  of  the  county  where  their  principal  office  is  sit- 
uated, a  list  of  all  the  stock  in  said  company,  and  its  value, 
attested  by  the  oath  of  the  officer  making  the  same,  and 
BhaU  furnish  a  statement  dividing  the  aggregate  amount 
of  all  the  stock  of  such  company  among  the  several  coun- 
ties, in  proportion  to  the  value  of  the  superstructure,  build- 
ings and  real  estate  of  such  company  in  each  county;  and 
if  any  such  company  shall  not  have  in  this  state  its  prin- 
cipal office  for  the  transaction  of  its  financial  business,  it 
ehaU  be  the  duty  of  the  president,  cashier,  secretary,  treas- 
urer, engineer  or  constructing  agent  of  such  company,  to 
furnish  to  the  auditor  of  the  county  where  the  work  first 
enters  the  state,  a  statement  under  the  oath  or  affirmation 
of  the  officer  making  it,  specifying  the  amount  and  value 
of  all  real  estate  owned  by  such  company  within  this  state, 
the  amount  expended  in  the  construction  of  said  work 
within  the  lines  of  this  state,  and  the  amount  invested  in 
machinery  and  rolling  stock  of  every  kind;  which  said 
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KoT.  Tem,   machinery  and  rolling  stock  shall  be  assessed  for  taxation 
^^^       in  the  same  proportion  to  its  total  amount  that  the  length 
Thb  Statb   of  line  of  the  work  in  this  state,  completed,  bears  to  the 
Haxiltov.    entire  length  of  the  line  of  said  work  completed. 

^  Sec.  33.  It  shall  be  the  duty  of  such  auditor  to  enta 
the  name  of  such  company  or  corporation  on  the  tax-dupli- 
cate, with  the  amount  and  value  of  said  stock,  and  assess 
thereon  for  state,  county,  school,  and  road  taxes,  accorcMng 
to  the  amount  of  taxes  fixed  for  those  purposes  for  that 
year  in  the  several  counties  through  which  such  road, 
slackwater  navigation  or  telegraph  line  may  run  or  pass, 
and  the  said  president  or  other  proper  o^cer  of  any  such 
company,  shall  pay  to  the  treasurer  of  the  proper  county 
the  taxes  so  assessed  as  aforesaid,  on  said  stock,  together 
with  all  damages,  interest  and  costs,  that  may  be  due 
thereon. 

'^  Sec.  37.  If  any  such  companies  shall  fail  or  refuse  to 
furnish  the  statement  required  by  this  act,  by  the  first  of 
Jime  in  any  year,  the  proper  county  auditor  shall  proceed 
to  make  out  such  list  firom  the  best  information  he  can 
obtain;  and  in  doing  so,  he  shall  be  governed  by  the  pro- 
visions of  the  twenty-fourth  and  twenty-fifth  sections  of 
this  act." 

Upon  these  sections  two  principal  questions  arise: 

1.  How  is  the  list  of  property  mentioned  to  be  made? 
What  is  to  be  taken  for  the  stock  of  the  company? 

2.  When  must  sedd  list  be  furnished  to  the  county  au- 
ditor? 

It  is  claimed  by  the  railroad  company  that  the  list  is  to 
include  only  cash  subscriptions  of  stock,  so  far  as  they  may 
be  pedd  out,  and  that  they  are  to  be  listed  at  their  market 
value;  while,  on  the  other  side,  it  is  insisted  said  list  must 
embrace  all  the  property  of  the  corporation  except  the  sub- 
scriptions of  stock. 

We  are  not  insensible  of  the  importance  of  the  question, 
both  to  the  state  and  the  numerous  railroads  in  it,  in  a 
financial  point  of  view,  and  we  freely  acknowledge  the 
difficulty  we  have  experienced  in  arriving  at  the  meaning 
of  the  sections  above  quoted.     The  vague  and  confused 
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manner  in  which  they  are  framed,  is  apparent  to  every  one   ^ov.  Tenn, 
who  reads  them,  and  we  have  been  able  to  find  no  con-      ^^54. 
stmction  that  we  conld  give  them  which  would  be  onat-  Thb  Statb 
tended  with  injustice.  Haxiltoh. 

The  word  stock  is  used,  both  in  common  parlance  and 
statutory  enactments,  in  a  variety  of  senses,  some  broader, 
some  more  limited.  Its  use  may  open  a  wide  field  for  the 
work  of  interpretation,  and  require  a  close  consideration  of 
the  whole  subject-matter  in  relation  to  which  it  is  applied. 
We  speak  of  the  goods  of  a  merchant,  as  his  stock;  of  the 
lumber  and  materials  of  the  manufacturer,  as  his  stock  of 
raw  materials;  of  the  cattle,  hogs,  &c.,  of  the  farmer,  as  his 
stock;  of  the  cars,  locomotives,  &c.,  of  railroad  companies, 
as  their  stock  of  these  articles  respectively ;  and  we  speak  of 
the  subscriptions  and  shares  in  these  companies  as  stock, 
though  these  are  more  properly,  it  would  seem,  denomin- 
ated the  capital  stgck  of  such  corporations.  How,  to  what, 
did  the  legislature  apply  the  term  in  enacting  the  sections 
of  the  statute  above  copied?  This  is  the  question.  We 
will  first  examine  the  thirty-second  section.  It  provides 
that  "it  shall  be  the  duty"  of  every  railroad  company  in 
the  state  to  furnish  "a  list  of  all  the  stock  in  said  com- 
pany, and  its  value."  This  part  of  the  section  applies  to 
all  railroad  companies  having  any  portion  of  their  roads 
in  this  state — to  all  roads  and  parts  of  roads  that  are  tax- 
able in  the  state,  no  matter  where  the  principsd  office  of 
the  company  may  be  situated.  This  is  plain,  because, 
after  directing  generally  that  the  statement  shall  be  fur- 
nished to  the  auditor  of  the  county  where  the  principal 
office  is  situated,  the  section  proceeds,  "and  if  any  such 
company,"  that  is,  any  of  those  named  in  the  first  part  of 
the  section,  being  all  the  companies  having  roads  or  parts 
of  roads  in  the  state,  "shall  not  have  in  this  state  its  prin- 
cipal office,"  it  shall  be  the  duty,  &c.,  to  furnish,  not  to  the 
auditor  of  the  county  where  might  be  its  principal  office, 
because  he  would  not  be  in  the  state,  but  to  the  auditor 
of  the  county  where  the  work  first  enters  the  state,  who 
would  probably  be  the  auditor  nearest  and  most  conve- 
nient to  the  principal  office,  a  list,  Sec    Here  the  section 
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Not.  Term,   might  have  tenninated,  and  been  complete;  but  instead  of 

^^^'      doing  so,  it  proceeds  to  define,  in  the  case  of  a  railroad 

Thb  Statb  company  not  having  its  principal  office  in  the  state,  what 

Haviltov.   the  list  of  stock  is  to  be  composed  of,  viz.,  the  real  estate, 

amomit  of  money  invested  in  construction,  in  machinery, 

&c^  which  machinery,  &X3.,  "shall  be  assessed  fat  taxsr 

tion,"  &X3. 

Let  ns  now  look  at  the  thirty-third  section*  It  iMt>vide8 
for  the  entering  upon  the  tax-duplicate  of  the  names  of 
those  corporations,  indiscriminately,  which  have,  and  have 
not,  their  principal  offices  in  the  state,  "with  ihe  amount 
and  v€due  of  said  stock"  returned  by  them,  respectively, 
under  the  32d  section,  and  directs  the  auditor  to  assess  on 
said  stock,  and  the  companies  respectively  to  pay  "on  said 
stock,"  the  taxes  for  state,  county,  school,  and  road  pur> 
poses. 

Here,  then,  in  the  two  sections  providing  for  the  assess- 
ment  of  taxes  upon  these  corporations,  the  legislature  have 
unquestionably  used  the  word  "stock"  some  three  or  four 
times  as  embracing  real  estate,  rolling  stock — in  short,  all 
the  property  of  the  corporation;  and  we  think,  considering 
the  connection  in  which  it  is  found,  that  such  application 
of  the  term  may  fairly  be  taken  as  an  exposition,  by  the 
legislature  itself,  of  the  sense  in  which  it  is  to  be  under- 
stood generally  in  those  sections.  Indeed,  it  must  be  so 
taken;  for  it  can  not  be  supposed  that  the  legislature  in- 
tended to  tax  the  two  classes  of  roads  upon  different  and 
unequal  principles.  But  any  other  rule  of  interpreting^  the 
meaning  of  that  word,  in  those  sections,  would  involve  the 
necessity  of  such  a  supposition.  If  the  value  of  the  lands, 
rolling  stock,  road  track,  &c,  of  one  class  of  these  compa- 
nies, is  to  be  taxed,  so  must  it  be  of  the  other  class.  The 
presumption  is  not  to  be  indulged,  unnecessarily,  that  the 
legislature  would  attempt  to  violate  its  duty  and  commit 
injustice. 

Section  37  bears  but  slightiy  on  the  subject,  but  so  ftr 
as  it  goes,  it  favors  the  construction  we  have  adopted.  It 
provides,  that  if  any  company  fails  to  furnish  the  required 
list  of  stock,  "the  proper  county  auditor  shall  proceed  to 
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make  out  such  list  from  the  best  information  he  can  ob-  ^or.  Term, 
tain,"  &C.     How  wonld  the  auditor  make  a  list  of  anything      ^Q^* 
but  the  property,  the  cars,  locomotives,  real  estate,  &c.,  of  Thb  Stats 
the  company?     We  are  referred  to  section  39,  p.  115,  of  Hamiltok. 
the  tax  act  in  question.     That  section  has  nothing  to  do 
with  the  assessment  of  the  taxes,  but  fixes  the  rule  of  ad- 
justment between  the  company  and  the  stockholders  in 
deducting  the  tax  paid;  and  the  shares  of  stock  upon  the 
books,  owned  respectively  by  the  holders,  would  furnish 
the  correct  proportion.     The  language  of  the  section  cer- 
tainly &vors  a  construction  of  the  former  sections  different 
from  that  the  Ck>urt  has  adopted,  but  not  being  directly 
upon  the  subject  of  the  assessment  of  the  taxes,  it  can  not 
have  so  great  weight  as  to  give  it  a  controlling  influenoe 
over  the  meaning  of  those  sections. 

Other  considerations  weigh  in  favor  of  the  view  we  have 
taken,  and  are  entitled  to  consideration  in  a  case  which 
the  language  of  the  statute  applicable  to  it  leaves  not  en- 
tirely free  from  doubt. 

The  first  section  of  article  10  of  the  constitution  declares, 
that  ''The  general  assembly  shall  provide,  by  law,  for  a 
uniform  and  equal  rate  of  assessment  and  taxation;  and 
shall  prescribe  such  regulations  as  shall  secure  a  just  val- 
uation for  taxation  of  all  property,  both  real  and  personal, 
excepting  such  only  for  municipal,  educational,  literary, 
scientific,  religious,  or  charitable  purposes,  as  may  be  spe- 
cially exempted  by  law." 

The  tax  law  under  consideration  w^b  enacted  by  the 
legislature  with  this  constitutional  provision  before  them; 
and  with  it,  it  was  their  duty  to  comply,  and,  hence,  we 
must  presume  it  was  their  intention  to  do  so.  Now,  an 
enactment  providing  for  taxing  raihroad  companies  in  the 
manner  the  defendant  contends  they  are  to  be  taxed  under 
the  present  law,  viz.,  by  simply  assessing  their  cash  sub- 
scriptions, or,  indeed,  all  their  subscriptions  of  stock,  at 
their  value,  or  at  their  face,  even,  would  be  far  from  a 
compliance  with  this  constitutional  mandate.  Such  an 
act  would  not  prescribe  such  regulations  as  should  *<  se- 
cure a  just  valuation  for  taxation  of  all  property,"  Sec  For 
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Not.  Term,   example.     A  railroad  company  proctireB  subscriptions  of 
^Q^'      stock  to  the  amount  of  100,000  doHars.     The  line  of  the 
Thb  Statb  road  is  regarded  as  a  favorable  one,  capitalists  have  confr 
Hamiltov.    dence  in  it,  and  are  willing  to  extend  a  credit  to  the  com- 
pany, of  which  it  avails  itself,  and  purchases  and  brings 
into  the  state  property  to  the  V€due  of  half  a  million  of  dol- 
lars.    Now,  simply  taxing  the  100,000  dollars  of  stock  at 
what  it  might  be  worth,  or  at  par,  even,  would  tax  bat 
one-fifth  of  the  property  of  that  company. 

Again.  Simply  taxing  the  stock  subscriptions  of  a  oo^ 
poration  might  never  tax  its  accumulation  of  profits.  A 
company  has  a  charter  for  a  road  a  hundred  miles  long. 
It  procures  subscriptions  of  stock  sufficient  to  build  and 
stock  fifty  miles  of  the  road.  It  collects  them  and  builds 
the  fifty  miles  and  commences  running  upon  them.  The 
profitfi  pay  6  per  cent,  dividends  and  leave  a  suiplus  which 
is  applied  to  the  construction  of  the  remaining  fifty  miles. 
Now,  when  they  are  completed,  the  company  has  a  hun- 
dred miles  of  road,  with  a  capital  stock  only  to  the  vahie 
of  fifty  miles,  and  taxing  that  stock  at  its  face,  would  tax 
I  but  half  the  property  of  the  company.     These  examples 

are  taken  firom  cases  that  have  actually  occurred.  In  &ct, 
there  is  not,  probably,  a  railroad  in  this  state,  or  not  more 
than  one,  whose  stock  subscriptions  equal  half  of  the  value 
of  the  property  of  the  company.  Hence  the  struggle  now 
making  to  restrict  taxation  to  those  stock  subscriptions. 
The  other  mode  of  taxation  proposed  would  tax  no  more 
than  the  property  of  the  companies  respectively,  on  the 
lists  and  valuations  severally  furnished  by  themselves,  if 
fairly  made;  and  they  must,  therefore,  be  aware  that  sim- 
ply taxing  their  subscriptions  of  stock  would  tax  less  than 
their  property,  else  they  would  be  indifierent  as  to  whidi 
mode  was  adopted* 

Nor  would  a  construction  of  the  existing  tax  law  by 
such  a  rule  of  assessment  of  railroad  companies  as  is 
contended  for  by  the  defendant,  render  said  law  accordant 
with  the  spirit,  at  any  rate,  of  the  sections  of  the  constita- 
tion  quoted,  in  another  particular,  which  is,  that  the  rate 
of  assessment  and  taxation  must  be  equal  and  uniform; 
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for  that  law  expressly  taxes  all  the  property  of  individuals,  Not.  Term, 
manufacturing  and  mercantile  companies,  whether  paid  ^°^* 
fot  or  not;  and  indebtedness  can  not,  under  the  law,  in  Thjb  8tat» 
their  cases,  be  deducted  from  the  value  of  their  property.  Hamilton. 
See  the  tax  law,  passim^  1  R.  S.,  p.  105.  If,  then,  as  the 
constitution  declares,  taxation  is  to  be  equal  and  uniform, 
corporations  can  not  be  exempted  by  law  from  the  same 
mle  of  taxation  to  which  individuals  are  subjected.  Nor 
should  they  be.  The  protection  of  the  government  is  ex- 
tended alike  to  all  within  its  jurisdiction,  corporations 
included,  and  its  burdens  should  fall  with  equal  weight, 
as  far  as  practicable,  upon  all  within  the  same  limits.  We 
are  told,  in  argument,  that  railroads  greatly  benefit  the 
public  We  admit  it,  and  so  do  the  men  who  go  into  the 
forests  and  open  new  farms  and  erect  upon  them  good  im- 
provements.  But  neither,  for  this  reason,  can  be  favored 
specially  by  the  taxing  power  of  this  state.  Stockholders 
in  raibroads  become  such,  not  particularly  from  considera- 
tions of  patriotism,  nor  from  any  compulsion,  but  volunta- 
rily, and  because  they  expect  to  profit  by  so  doing,  either 
from  the  roads  directly,  or  through  other  interests  which 
may  be  promoted  by  them. 

We  come,  then,  to  the  conclusion  that  it  is  not  the  stock 
subscriptions,  but  the  actual  tangible  property  of  railroad 
companies  that  is  to  be  listed  for  taxation.  We  come  to 
this  conclusion,  because  we  think  it  best  justified  by  the 
language,  admitted  to  be  vague  and  uncertain,  of  the  sec- 
tions of  the  statute  providing  for  the  tax;  because  it  makes 
the  operation  of  those  sections  equal  upon  the  railroad 
companies,  and  uniform  with  the  operation  of  other  sec- 
tions of  the  statute  upon  individuals,  and,  hence,  most  just 
and  equitable;  because  it  makes  them  consistent  with  the 
constitution,  and,  as  we  think,  conformable  to  the  inten- 
tion of  the  legislature. 

Still,  as  we  have  said,  it  does  not  obviate  all  their  injus- 
tice. They  provide  that  all  the  property  of  railroad  com- 
panies sbaU  be  taxed  at  the  principal  office,  or  in  a  given 
<^unty,  and  that  the  proceeds  of  the  tax  shall  thence  be 
distributed  among  the  counties  along  the  line  of  the  road. 


318  CASES  IN  THE  SUPREME  COURT 

Not.  T«rm,   Now,  the  practice  of  receiving  real  estate  sobacriptioiis 
^Q^      from  all  parts  of  the  state,  which,  when  conveyed  to  tbe 
Thb  Stats   companies,  most  be  taxed  at  a  particular  office,  and  not  in 
Hajciltov.   the  connties  where  it  lies,  has  been  carried  to  so  great  an 
extent  by  onr  raihroad  companies,  that  many  connties  must 
be  robbed,  let  the  companies  be  taxed  upon  their  sto(^ 
subscriptions,  or  upon  their  visible  property,  of  a  considera- 
ble amount  of  their  proper  income  from  taxation.    We  say 
tills  result  will  follow,  let  either  rule  of  listing  contended 
for  be  adopted;  for  the  law  no  where  authorizes  the  taxa- 
tion of  the  real  estate  belonging  to  these  companies  in  the 
counties  where  it  lies.    Stock  paid  out  with  real  estate  b  no 
less  stock  than  if  it  had  been  paid  out  in  cash. 

This  evil  will,  no  doubt,  be  remedied  by  the  legislatme 
at  its  ensuing  session.  The  next  question  is,  when  should 
the  Peru  and  bidia/napoKs  Railroad  Company  have  returned  a 
list  of  her  taxable  property  to  the  auditor  of  Marion  county? 

The  37th  section  of  the  statute  enacts,  that  if  any  com- 
pany shall  fail  or  refuse  to  furnish  the  list  or  statement,  as 
ii  is  indiscriminately  termed,  ^by  the  first  of  Jime  in  any 
year,"  the  proper  county  auditor  shall  proceed  to  make  out 
the  list 

The  statute  is  plain.  The  company  must  furmsh  the 
list  required  by  the  first  of  Jtene,  or  not  at  alL  When  tlie 
first  day  of  June  passes  without  a  list  from  the  company, 
her  right  to  furnish  it  ceases,  and  the  duty  of  making  it  is 
transferred  to  the  auditor.  He  may  undoubtedly  reoeive, 
as  matter  of  information  to  aid  him  in  making  a  list,  any 
statement  the  company  may  furnish  after  that  time;  bat 
the  list  to  be  placed  upon  the  duplicate  must  be  prepared 
by  the  county  auditor. 

The  question  has  been  made  and  argued,  whether,  if  the 
company  make  an  incorrect  list  by  the  first  of  June^  such 
list  will  take  away  the  power  of  the  auditor  to  supply  a 
correct  one.  The  statute  requires  the  company  to  fumiafa 
a  list  of  all  the  property,  &C.,  and  section  37  enacts  that  if 
the  company  ful,  &c.,  to  furnish  ''the  list  required  by  the 
act,"  by  the  time  designated,  the  auditor,  &xs.  Now,  a  par* 
tialf  fiedse  list  would  not  be  the  list  of  property  required  by 
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the  act|  andy  hence,  it  would  seem,  should  not  prevent  the   I^ot.  Tem, 
auditor  from  preparing  a  correct  one,  but  wonld  rather      1^6^ 
render  it  incumbent  upon  him  to  do  so.    We  do  not,  how-     Wjjuubv 
ever,  decide  this  point,  it  not  fiairly  arising  in  the  ease.  Caut. 

The  objection  has  been  made  that  this  mandamus  could 
not  issue  on  the  relation  of  John  P.  Dunn^  auditor  of  state. 
The  assessment  of  the  taxes  for  state  purposes  is  a  matter 
of  public  concern  in  which  all  the  citizens  of  the  state  are 
interested;  and  hence,  according  to  the  case  of  Hamilton 
r.  Hie  SUUe,m  this  Court,  November  term,  1852,  (3  Ind.  IL 
452),  any  citizen  of  the  state  might  have  been  the  relator. 
At  the  same  time,  it  was  peculiarly  appropriate  that  the 
prosecution  should  be  upon  the  relation  of  the  auditor  of 
state,  he  being  the  officer  more  specially  charged  with  the 
management  of  the  finances  of  the  state. 

Upon  the  whole  case  we  are  satisfied  the  Court  below 
eired  in  refusing  a  peremptory  mandamus. 

Fer  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded  for  further  proceedings  in  accordance 
with  thb  opinion. 

D.  McDonald  and  K  L.  Walpole^  f<xt  the  state. 

L.  Barbour  J  A.  G.  Porter ^  and  &  Yandesy  for  the  appellee. 


Warben  t^.  Cab&t. 


Boh  by  A,  against  B.  upon  a  promissory  note  for  170  dollan.  B.  answered, 
thalil.  fraadolentlj  represented  to  him,  B,,  that  one  C.  held  the  legal  tide 
to  a  certain  tract  of  land,  &c.,  but  had  sold  it  to  one  D,  and  had  giiren  him  % 
bond  for  %  oonyejanoe;  diat  A.  then  owned  the  land,  haying  bonglit  it  finom 
D.  and  reoetyed  an  assignment  of  his  bond ;  that  B.,  confiding  in  these  repre- 
sentations, was  induced  to  bnj  the  land  for  255  dollan;  that  A.,  as  part  of 
the  contract,  stipulated  that  he  wonld  then  cause  C.  to  conyey  the  nndiyided 
fou4lfths  of  the  premises  to  B.  by  deed  in  fee  with  fall  coyenants  of  wai<- 
tanty,  and  also  to  execnte  a  bond  binding  him  to  make  a  similar  deed  to  B. 
for  the  remaining  fifth  by  Jum  1, 1856;  that  the  deed  and  bond  were  ezo- 
ented,  Ac,  and  B.  paid  ^.170  dollars  hi  cash,  and  gaye  him  the  note  sued 
en,  and  another  for  85  dollars  doe  June  1, 1856;  tiiat  the  legal  title  to  onfy 
tbree-fifths  of  the  premises  belonged  to  C,  the  other  two-fifths  being  the 
property  of,  Ac. ;  and  that  immediately  after  execoting  said  bond  C.  left  the 
slate,  and  was  notoriously  insolyent,  &c  The  170  dollars  paid  was  alleged 
to  be  more  tiian  tfue^Mhs  of  the  yalae  of  the  whole  tnct.    The  answer. 
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Not.  Term,       which  was  Teiified  bj  oalh,  prayed,  by  way  of  counter-claim,  diat  tlie  foDee- 
1854«  ^on  of  the  note  raod  on,  and  the  nc^tiation  or  compnlflory  payment  of  tbe 

85  dollar  note,  might  be  enjoined,  until  C.  ithonld  make  a  Talid  deed  to  all 

'^***         the  land,  &c.   Demurrer  to  the  answer  overruled,  and  the  injunction  granted. 
Cabbt.       Hdd,  that  it  wa9  not  noceB«ary  to  raoport  the  injunction  that  an  offer  to 
rescind  the  contract  of  pale  should  haye  been  made. 
Hdd,  also,  that  the  injunction  wa^t  properly  granted. 

T^«^D^  APPEAL  from  the  Boone  Circuit  Court- 

Davison,  J. — Carey  sued  Warren  before  a  justice  of  the 
peace,  on  a  promissory  note  fo|^  the  payment  of  50  dollars. 
There  was  a  judgment  by  default  against  Warren^  from 
which  he  appealed.  In  the  Circuit  Court,  Warren  answered 
the  complaint.  To  this  answer  there  was  a  demurrer  sus- 
tained, and  judgment  given  for  Carey. 

The  answer  alleges  that  Carey^  with  intent  to  defraud 
Warren^  represented  to  him  that  one  David  Schooley  held 
the  legal  title  to  a  certain  tract  of  land  in  Boone  county; 
but  had  sold  it  to  one  George  Miller^  and  gave  him  a  bond 
for  a  conveyance;  that  he,  Carey^  then  owned  the  land, 
having  bought  it  from  Miller  and  obtained  from  him  an 
assignment  of  said  bond;  that  Warren^  believing  these 
representations  to  be  true,  and  relying  upon  them,  was 
induced  to  buy  the  land  for  255  dollars;  that  Carey ^  by 
the  contract  of  sale,  stipulated  that  he  would  at  that  date 
cause  the  said  Schooley  to  convey  the  undivided  four-fifths 
of  the  premises  to  Warren^  by  deed  in  fee,  with  full  cove- 
nants of  warranty;  and  also  that  Schooley  would  execute  a 
bond  binding  himself  to  make  a  similar  deed  to  Warren 
for  the  remaining  one-fifth,  by  the  1st  of  June^  1856,  which 
deed  and  bond  were  both  executed  and  delivered  to  War* 
renj  who,  in  compliance  with  the  contract  on  his  part,  paid 
Carey  170  dollars  in  cash,  gave  him  the  note  sued  ou,  and 
also  another  note  for  35  dollars  due  June  1st,  1856. 

It  is  alleged  that  Carey^s  representations  relative  to 
the  title  were  v^dlfully  fal^e  and  fraudulent;  that  neither 
Schooley  nor  Carey  had  any  title  whatever  to  two-fifths  of 
the  premises;  that  the  legal  title  to  one  of  the  four-fifths 
actually  conveyed,  belongs  to  one  James  Schooley j  and  the 
one-fifth  for  which  the  bond  was  given  is  owned  in  fee  by 
one  Andrew  Schooley;  that  David  Schooley  immediately 
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after  he  executed  the  deed  and  bond,  left  the  state,  and  ^or.  Term, 
has  become  notcxrioafily  insolvent     It  is  averred  that  the      ^^^ 
amount  paid,  viz^  170  dollars,  is  more  than  three-fifths  of    Wabbxk 
the  real  value  of  the  whole  tract.     The  answer  assumes      Caxit. 
the  form  of  a  counter-claim  and  prays  the  Court  to  enjoin 
fwoceedings  on  the  note  in  suit,  and  also  the  negotiation 
or  coercion  of  payment  of  the  note  due  Jime  Ist,  1856, 
ontil  Carep  shall  make,  or  cause  to  be  made,  a  valid  deed 
to  all  the  land  contemplated  by  the  contract  of  sale*    The 
answer  was  verified  by  Warren^s  oath. 

The  facts  stated  in  the  answer  are  admitted  by  the 
demurrer.  They  present  a  strong  case.  It  is  shown  that 
Carey  made  representations  respecting  the  title,  which  he 
knew  to  be  false..  These  representations  were  believed 
and  relied  on  by  Warrefij  and  by  them  he  was  deceived. 
Three-fifths  of  the  tract  has  been  already  paid  for,  and  for 
the  residue  neither  Carey  nor  Schooley  has  any  title.  It 
would  seem  to  be  in  conflict  with  the  plainest  principles  of 
justice  to  require  the  appellant  to  part  with  more  money 
in  payment  for  the  land,  until  he  has  fiill  assurance  of  a 
valid  title  to  the  whole  tract. 

But  it  is  contended  that  Warren^  until  he  had  oifered  to 
rescind  the  contract  of  sale,  was  not  entitled  to  the  restredn- 
ing  power  of  the  Court  We  perceive  no  force  in  that 
position.  The  answer  does  not  seek  to  rescind,  but  rather 
to  enforce,  the  contract.  Its  object  is  to  enjoin  the  vendor 
from  collecting  the  purchase-money,  until  he  shall  have 
made  good  his  representations  respecting  the  title  to  the 
premises.     An  offer  to  rescind  was,  therefore,  unnecessary. 

No  doubt  Warren^  on  account  of  the  vendor's  fraud,  had 
the  right  to  insist  upon  a  rescission  of  the  contract,  to  teu- 
der  back  a  deed  to  the  premises  for  which  he  had  received  a 
conveyance,  and  recover  the  money  advanced  in  payment; 
but  that  was  not  his  only  remedy,  especially  against  a 
fraudulent  party,  to  whom  the  law  extends  no  favors.  In 
AddUfnan  v.  Mormonj  7  Blackf.  31,  ^^  a  vendee  of  real  estate 
filed  a  bill  in  chancery  to  restrain  the  vendor  from  the  col- 
lection of  the  purchase-money,  until  the  latter  should  pay 
off  a  mortgage  on  the  land  according  to  his  agreement 
Vol.  V^21 
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Not.  Tarm,   Beldj  that  it  waB  not  essential  to  the  Baocess  of  the  suit, 

^^^      that  the  complainant  should  have  tendered  back  to  the 

Tamk      defendant  a  deed  for  the  land."    The  principle  is  farther 

HvTtov.     illustrated  in  Fitch  v.  PoUce^  id.  564.    There  a  judgment 

at  law  against  the  vendee  of  real  estate  for  a  balance 

of  unpaid  purchase-^money  was  enjoined,  because  he  had 

been  deceived  by  the  representations  of  the  vendor  that  he 

owned  the  whole  land,  where  in  fact  his  title  extended  to 

one-half  only.    See,  also,  Buell  v«  Tote,  tdL  55.     The  case 

under  consideration  is  fully  sustained  by  these  authoii> 

ties.    It  is  true,  Warren  accepted  the  deed  and  bond  bam 

Schooled  ;  but  that  was  done  pursuant  to  the  contaract  with 

Carey^  who  was  in  reality  the  vendor,  and  as  such,  under 

his  contract,  responsible  to  the  vendee  for  a  valid  title. 

Per  Curiam* — The  judgment  is  reversed  with  costa 
Cause  remanded,  &c. 
L.  C.  Dougherty  and  T.  J.  Cason^  for  the  appellant. 
A.  J.  Boone  J  for  the  appellee. 


TaBSB  t^.   HUTSON. 

138    61  ^  trespass,  the  intiodnction  of  eridenoe  hy  wtLj  of  defence,  no  matter  for 

("6  8S»1  ^^^  pupoie  it  If  ofite«d,  can  not  be  oonaidered  in  aggraTition  of  Ae 

|m  m\  damagea. 

The  refiual  of  the  Court  to  gire  a  pertinent  and  proper  inatmction  to  the  jaiy, 
will  not  anthoriae  the  reyersal  of  the  judgment^  where  the  Court  has  tv- 
taally  given  it  in  oAer  InstnictlonB. 

Where  a  dfltedant  ia  aned  Ibr  s  toit»  wfaidi  is  alio  a  anljeot  of  criaaiiial  jani- 
diction,  the  rale  that  gives  damages  not  only  to  recompeBse  the  snfienr,  bat 
to  punish  the  offender,  is  not  applicable. 

The  damages  for  snch  a  tort  are  limited  to  those  which  are  merelj  con- 
pensatoiy. 

In  trespass  for  an  aaaanh  and  battnty,  the  jmy  are  not  nafrided  to  s  con- 
sideration of  the  plaintiff's  mere  pecnniaiy  loss,  bat  they  may  consider 
every  drcnmstanoe  of  the  act  which  injnrionsly  affected  the  plaintiff,  not 
only  in  his  property,  bat  in  his  peiaon,  peace  of  mind  and  indfridasl 
happiness. 

The  jmy  can  not,  however,  in  estimating  anch  dami^es,  take  into  ooosideA- 
tion  the  wealth  of  the  defendant. 

The  objection  that  an  instmction  g^ven  to  the  jnry  was  not  reduced  to  writing, 
If  not  made  hi  the  Court  below,  tai  not  be  made  In  the  Supreme  Oonrt. 
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APPEAL  fipom  the  Cass  Circuit  CJorirt  Not.  Tenn 

Davison,  J- — Trespass  by  Hutson  against  Taber.    The      ^^^^^ 
declaration  contains  four  counts;  the  three  first  for  assault      Taber 
and  battery  and  for  fedse  imprisonment,  and  the  fourth  for    Hmr&oK. 
an  assault  and  battery.    Plea,  the  general  issue.     Verdict  x^^^^j^ 
for  the  plaintiff  of  600  dollars.     New  trial  refused,  and  Nmfember  2S. 
judgment  for  the  plaintiff 

During  the  trial,  it  was  proved  that  Taber  committed  an 
assault  and  battery  on  Hutson^  and  also  charged  him  before 
the  mayor  of  Logansport  with  having  stolen  and  concealed 
in  his  house  800  dollars,  the  property  of  Taber;  upon  which 
charge  BiUsoris  house  was  searched  without  finding  the 
money,  and  he  himself  was  imprisoned  in  the  county  jaiL 

Thereupon  Taber  produced  evidence  tending  to  show 
that  on  a  previous  occasion,  Hutsovis  house  had  been 
searched  by  an  officer  of  the  law,  upon  a  charge  of  stolen 
property  being  therein  concealed.  To  the  introduction  of 
this  evidence  Hutson  assented,  but  Taber^  when  it  was 
given,  disavowed  any  purpose  to  impugn  Hutsovils  char^ 
acter ;  its  object  being  to  show  that  he  was  under  suspicion 
of  dishonesty,  and  that,  on  that  account,  Taber  was  justified 
in  proceeding  on  less  evidence  than  would  be  required  to 
charge  one  who  had  always  stood  fair  in  community.  But 
in  connection  with  this,  it  was  shown  that  such  previous 
search  did  not  result  in  finding  the  property  sought;  nor 
was  the  search  directed  against  HidsofCs  premises  on  sus- 
picion that  he  himself  v^ras  in  possession  of  the  lost  pro- 
perty; but  that  it  had  been  stolen  by  another  person,  who 
was,  at  the  time,  stopping  with  him. 

The  evidence  relative  to  the  previous  search  was  com- 
mented upon  by  the  plaintiff's  counsel,  in  his  argument  to> 
the  jury,  as  showing  a  continuous  malice  on  the  part  of 
Taber  towards  Hutson^  and  as  adding  insult  to  injury. 

In  relation  to  this  branch  of  the  case,  the  defendant 
moved  the  Court  to  instruct  the  jury,  that  ^^the  fact  of 
Taber  having,  on  this  trial,  while  disavowing  any  purpose 
to  blacken  Hutsanfs  character,  introduced  evidence  tending 
to  show  that  bis  premises  were,  upon  another  occasion, 
searched  by  an  officer,  as  extenuating  Taber^s  conduct  for 
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Not.  Tenn,   making  the  search  in  question,  is  not  to  be  considered  by 
*^^*      the  jury  as  aggravating  the  present  wrong  complained  of; 
Tabbb      each  course  in  his  defence,  taken  with  HiUson^s  consent, 
VLqtwk.     gives  him  no  title  to  increased  damages." 

This  instruction  was  refused  We  think  it  was  pertinent 
to  the  case,  and  involved  a  proper  direction  to  the  jury. 
The  mere  introduction  of  the  evidence,  no  matter  what 
Taber^s  purpose  may  have  been  in  offering  it,  could  not 
properly  be  considered  in  estimating  the  damages.  Still 
the  reAisal,  though  erroneous,  can  not  be  allowed  to  reverse 
the  judgment;  because  the  Court,  in  its  charge,  viitoaliy 
covered  the  ground  assumed  by  the  refused  instructioxL 
The  jury  were  explicitly  told,  that  '<if  they  should  find 
Taber  guilty,  the  damages  assessed  by  them  must  be  based 
alone  on  the  trespass  and  false  imprisonment  alleged  in 
Hutsofis  declaration,  and  the  violent  matters  of  aggrava- 
tion immediately  consequent  thereon."  This  charge  was 
delivered  without  being  reduced  to  writing,  and  for  that 
reason  it  is  said  to  be  objectionable.  We  think  difierendy. 
The  law  in  force  when  the  instruction  was  given,  did  not 
require  the  Court  to  reduce  its  charges  to  writing,  unless 
requested  to  do  so  by  a  party  to  the  suit.  In  the  present 
case,  no  such  request  appears  to  have  been  made;  nor  was 
the  charge  objected  to  in  the  Court  below  because  it  was 
given  orally;  and  such  objection,  being  first  made  in  this 
Court,  comes  too  late.    R.  8. 1843,  c  40,  s.  326. 

At  the  plaintifi^s  request,  the  Court  instructed,  that  ''in 
giving  exemplary  damages,  it  is  jHroper  for  the  jury  to  conr 
sider  the  wealth  of  the  defendant,  and  if  they  find  him 
to  be  a  wealthy  man,  they  may  increase  the  exem[dary 
damages,  because  what  would  tend  to  repress  injury  and 
outrage  in  a  poor  man,  might  have  no  such  effect  in  a 
.  man  of  wealth;  and  it  is  the  true  policy  of  the  law,  in 
such  cases,  not  only  to  give  compensation  for  the  actual 
loss,  but  to  give  such  additional  damages  as  vidll  tend  to 
prevent  such  conduct,  and  give  peace  and  security  to  pri- 
vate  rights  and  the  community  in  general." 

Upon  the  subject  of  this  instruction,  the  authorities  are 
numerous  but  not  uniform.     They  are  principally  cited  in 
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2  GieenleaTs  Ev.,  s.  353,  note  2.     Also  in  Sedgwick  on  Not.  Tenn, 
Damages,  p.  38,  et  seq.  ^^^* 

Mr.  Cfreenleaf  lays  down  the  rule,  that  ^^  damages  should  Tabkr 
be  precisely  commensurate  with  the  injory;  neither  more  HimoK. 
nor  less."  Bat  Mr.  Sedgwick  says,  that  ^'whenever  the 
elements  of  fraud,  malice,  gross  negligence  or  oppression 
mingle  in  the  controversy,  the  law,  instead  of  adhering  to 
the  system  or  even  the  language  of  compensation,  adopts 
a  wholly  diflferent  rule.  It  permits  the  jury  to  give  what 
it  terms  punitory,  vindictive,  or  exemplary  damages;  in 
other  words,  it  blends  together  the  interest  of  society  and 
of  the  aggrieved  individual,  and  gives  damages  not  only 
to  recompense  the  sufferer,  but  to  punish  the  offender.'* 
These  authors  support  their  respective  positions  with  great 
ability.  But  it  seems  to  us  that  the  rule  laid  down  by 
either  is  not  applicable  to  the  case  presented  by  this  record. 

Where  the  defendant  is  sued  for  the  commission  of  a 
tort,  such  as  slander,  an  offence  not  the  subject  of  criminal 
punishment,  the  rule  that  gives  damages  ^to  punish  the 
offender,"  may,  with  some  degree  of  propriety,  be  applied, 
because  it  is  the  only  mode  in  which,  by  public  example, 
the  various  rights  in  community  to  personal  security  and 
private  property  can,  under  the  sanction  of  law,  be  pro- 
tected from  injury  and  outrage.  In  such  a  case,  there  is 
wisdom  in  permitting  a  jury  to  <^  blend  together  the  interest 
of  society  and  of  the  aggrieved  individual" 

But  there  is  a  class  of  offences,  the  commission  of  which, 
in  addition  to  the  civil  remedy  aUowed  the  injured  party, 
snbjects  the  offender  to  a  state  prosecution.  To  this  class 
the  case  imder  consideration  belongs;  and  if  the  principle 
of  the  instruction  be  correct,  Taber  may  be  twice  punished 
for  the  same  assault  and  battery.  This  would  not  accord 
with  the  spirit  of  our  institutions.  The  constitution  de«  ^ 
dares,  that  ^no  person  shall  be  twice  put  in  jeopardy  for  • 
the  same  offence;"  and  though  that  provision  may  not 
relate  to  the  remedies  secured  by  civil  proceedings,  still  it 
serves  to  illustrate  a  fundamental  principle  inculcated  by 
every  well*regulated  system  of  government,  viz.,  that  each 


CASES  IN  THE  SUPREME  COUKT 

Nov.  T«ia,   Tiolation  of  the  law  shonld  be  certainly  fottowed  by  one 

^^^^      appropriate  punishment  and  no  more. 

Tabu  The  state  has  undertaken  to  vindicate  her  own  wrongs; 

fiuT0oir.  and  can  there  be  any  valid  reason  why  such  vindication 
should  be  the  result  of  a  suit  in  favor  of  a  private  indi- 
vidual? It  matters  little  to  the  offender  what  be  the  form 
in  which  he  pays  the  penalty,  so  that  he  pays  but  once; 
but  the  rules  of  pleading  and  evidence  do  not  permit  a 
judgment  Uke  the  present  to  be  set  up  as  a  bar  to  a  state 
prosecution.  Hence  the  defendant  still  remains  liaUe  to 
be  tried  and  convicted  for  a  public  offence.  Though  liable 
to  be  punished,  a  criminal  (Nroceeding  may  not,  it  is  true, 
be  instituted  against  him;  but  that  contingency  do^  not 
affect  the  principle  involved,  because  the  penalty  which  he 
has  incurred  belongs  to  the  state,  and  her  failure  to  sue  f<v 
it  would  furnish  no  reason  for  its  recovery  in  tiiis  action. 

We  are  advised  that  the  view  just  taken  is  in  conflict 
with  several  decisions  entitled  to  grave  consideration;  but 
the  more  recent  adjudications  on  this  subject  evidently 
lean  against  the  rule  in  Sedgwiekj  so  fer  as  it  allows 
damages  in  civil  suits  by  way  of  punishing  the  defendant 
for  offences  punishable  criminally. 

Whitney  v.  Hitchcock^  4  Denio  461,  was  trespass  for  an 
assault  and  battery  committed  under  circumstances  of 
great  aggravation.  The  Court  below  charged  the  jniy, 
that  they  had  a  right  to  render  a  verdict  for  an  amount 
beyond  the  actual  damages  proved,  and  that  they  were  at 
liberty,  if  they  pleased,  to  give  exemplary  damages.  This 
instruction  was  held  erroneous  by  the  Supreme  Conit 
So  in  Austin  v.  Wibany  4  Gush.  273,  which  was  an  action 
for  a  libel,  the  Court  say,  "if  exemplary,  vindictive  or  puni- 
tive damages  can  ever  be  legally  awarded  as  an  example  to 
deter  others,  or  as  punishment  of  the  defendant,  they  can 
not  be  recovered  in  an  action  for  an  injury  which  is  also 
punishable  by  indictment,  as  libel  and  assault  and  batteiy. 
If  they  could  be,  the  defendant  might  be  punished  twice  for 
the  same  act"  See  also  9  Law  Bep<»ter  529,  et  seg. — 
10  Law  Reporter  238. 
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These  dedsions,  in  our  opinion,  involve  a  ccMrrec^prin-  J*»^-  Term, 
ciple,  and  we  are  inclined  to  follow  them.     Taber  was      •'-"^^ 
liable  to  indictment  for  the  assault  and  battery  charged  in    LAve]M>x 
this  action,  and  damages  could  not,  therefore,  be  given  lApruwATB. 
beyond  a  compensation  for  the  plaintiff's  injury.     He  was 
not,  it  is  true,  '^confined  to  the  proof  of  actual  pecuniary 
loss;  the  jury  might  have  taken  into  ccmsideration  every 
circumstance  of  the  act  which  injuriously  affected  the 
plaintiff,  not  only  in  his  property,  but  in  his  person,  his 
peace  of  mind,  in  short,  his  individual  happiness*''    But 
-we  think  the  jury  had  no  right,  as  charged  by  the  Circuit 
Court,  *<to  give  such  additional  damages  as  would  tend  to 
prevent  such  conduct,  and  give  pesice  and  security  to  pri- 
vate rights  and  the  community  in  general"    Nor  could 
they,  in  estimating  the  damages,  regard  the  wealth  of  the  i 
defendant,  because  that  circumstance  was  wholly  uncon-  I 
nected  with  the  offence,  and  could  not  be  considered  in 
the  way  of  recompense  for  the  injury. 

We  are  of  opinion  that  the  instruction  was  erroneous, 
and  may  have  misled  the  jury.  The  judgment  must  be 
reversed* 

Stvast,  J.,  having  been  concerned  as  counsel,  was  ab» 
sent 

Per  Curiam^ — The  judgment  is  reversed  with  costs* 
Cause  remanded,  &c. 

D.  D.  Pnxttj  for  the  appellant. 

H,  P.  Biddlsy  L.  Chamberlain  and  B.  Wl  Peters^  for  the 
appellee. 


Lanodon  v.  Apfleoatb  and  Others. 

Bj  the  2l8t  sectioii  of  article  4  of  the  oonsdtiition  of  1851  it  is  ordained,  that 
"No  act  shall  ever  be  revised  or  amended  hy  mere  reference  to  its  title;  but 
llie  act  revised,  or  section  amended,  shall  be  set  forth  and  pnMished  at 
lUlftBBgth."  ffeitf,  that  the  meaning  of  tidsaectSon  is,  that  the  act  lerised,  or 
section  amended,  shall  be  inserted  at  fall  length  in  the  act  amending  or  reris- 
ingit. 

Sections  of  the  act  of  1853,  entitled  "An  act  to  regulate  the  taking  of  i4>peaLi 
Ikom  the  Oonrt  of  Common  Pkas,"  whfdi  piDteaea  to  amend  saetkn  tt  of 
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Hvr.  T«m»       ihe  aet  to  mMliak  ConrtB  of  Comnum  Fteas,  Ac.,  appfoved  J%  14«  18S9, 
1854^  1>7  referenoe  merely  to  its  title,  ii  onoonstitational  and  roid. 

— Section  SI  of  article  4  of  the  conBtitatioii  of  1851  was  borrowed  from  artide 

*'*'*"^"  ,      119  of  tbe  constitiitioii  of  Lowakma  of  1846— the  words  "set  forth"  being 
AmaoATB.       tnbslitated  for  the  word  "re^nactod"  in  the  latter  oonitlMtioa. 

The  section  was  reported  to  the  oonTentioa  and  passed  in  the  langaage  of  said 
article  119  of  the  constitution  of  Lomana,  and  the  words  "set  fortli"  were 
snbstitnted  for  the  word  "re-enacted"  by  the  committee  on  reyision,  &c,  as 
a  mere  verbal  alteration,  and  the  diange  was  afterwards  saocdcmed  bj  Oa 
conTentkm* 
Where  a  constitational  pioTision  is  borrowed  from  tlie  oonstitotion  of  a  sister 
state,  the  prerions  constmction  giyen  to  the  proTision  by  the  legislatore  and 
Judiciary  of  such  state,  is  regarded  as  high  authority  as  to  its  meaning. 
The  constmction  given  to  artide  119  of  the  oonstltation  of  Lommaaa  by  the 
legislature  ( widi  hw  exertions)  and  by  the  judidaiy  of  tliat  stato»  has  bea^ 
that  the  act  revised,  or  section  amended,  should  be  set  forth  and  published 
at  foil  length  in  the  act  amending  or  revising  it 
The  acts  of  1853  were  published  and  circulated  in  the  several  counties,  in  eon- 
*       formity  with  the  constitntioa,  and  took  efltoct  on  the  S4th  of  /dEy,  1853. 
Sectbn  1  of  tbe  act  of  1853  entitled  "An  act  to  regulate  the  taking  of  appeals 
from  the  Court  of  Common  Pleas/'  repealed  sections  IS  and  SO  of  the  act 
establishing  Courts  of  Common  Fleas. 
The  act  of  1853  hsiing  contained  no  saving  daose  as  to  appeab  pending  ia 
the  Circuit  Court,  the  Circuit  Court  was  divested  by  said  act  of  any  juris- 
diction to  try  the  same. 

7V^^  APPEAL  from  the  Spencer  Ciicnit  Conrt 

AbiP«a5sr98.  jj^^^^,  J^At  the  April  term,  1853,  of  the  Court  of 
Common  Pleas  of  Spencer  county,  the  appellees  obtained 
judgment  against  Lcmgdon  on  a  promissory  note.  Lang^ 
don  appealed  to  the  Circuit  Court,  and  at  the  November 
term  following,  that  Court  dismissed  the  appeal,  for  the 
want  of  jurisdiction,  and  this  cause  is  now  before  us  by 
his  appeal  from  the  Circuit  Court 

The  only  question  presented  by  the  record  is,  whether 
appeals  taken  from  the  Courts  of  Common  Fleas  to  the 
Circuit  Courts,  can  be  tried  by  the  Circuit  Courts  after  the 
publication  of  the  acts  of  1853. 

^  An  act  to  establish  Courts  of  Common  Heas,  and  de- 
fining the  jurisdiction  and  duties  of,  and  providing  com- 
pensation  for  the  judges  thereof,  approved  May  14, 1852," 
contains  the  following  sections: 

^Sbc.  13.  An  appeal  shall  lie  from  such  Court  of 
Common  Pleas  in  aU  cases,  to  the  Circuit  or  Supreme 
Court,  at  the  option  of  the  party  applying  therefor;  and 
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an  appeal  may  be  taken  firom  ihe  judgment  of  a  justice  of  I^<^-  ^^na, 
the  peace  to  the  Common  Fleas  or  Cixenit  Conrt,  as  the      ^^^ 
party  first  filing  his  bond  therefor  may  elect"  Laxoim>v 

SecticMi  20  prorides  the  manner  in  which  such  appeals  AmMAn. 
shall  be  tried. 

^  Sec.  21.  The  judge  of  Common  Pleas  within  his  dis- 
trict, shall  have  power  to  grant  restraining  orders,  injunc* 
tions,  and  writs  of  ne  exeaiy  in  the  vacation  of  the  Circuit 
Court,  in  relation  to  any  matter  pending  in  said  Circuit 
Court,  and  at  all  times  to  exercise  such  powers,  in  relation 
to  eases  pending  in  his  own  Court,  or  any  inferior  Court 

^  Sec  22.  Any  party  aggrieved  by  the  decision  of  the 
Court  of  Common  Pleas  in  any  of  the  cases  contemplated 
by  the  preceding  section,  may  appeal  to  the  Circuit  or  Su* 
preme  Court,  on  giving  bond  with  surety  to  the  opposite 
party,  in  such  reasonable  penalty  as  the  Court,  in  the  exer- 
cise of  a  sound  discretion,  shall  direct"  2  R.  S.,  pp.  18,  lAi 

On  the  4th  day  of  Marchy  1858,  the  general  assembly 
passed  an  act,  containing  the  following  sections: 

^  Sec  1.  Be  it  enacted  by  the  general  assembly  of  the 
state  of  Indiana^  That  sections  thirteen  and  twenty  of  an 
act  entitled  ^an  act  to  establish  Courts  of  Common  Pleas, 
and  defining  the  jurisdiction  and  duties  of,  and  providing 
compensation  for  the  judges  thereof,'  approved  May  14^ 
1852,  be  and  the  same  are  hereby  repealed* 

^  Sec.  2.  The  twentynsecond  section  of  said  act  is  here- 
by amended  to  read  as  follows,  to^wit: 

^  Any  person  aggrieved  by  any  order,  sentence,  judgment 
or  denUd  of  any  Court  of  Common  Pleas,  may,  at  his  eleo 
tion,  for  the  purpose  of  correcting  any  error  therein,  take 
the  same  to  the  Circuit  Court  of  the  county  within  and 
for  which  such  Court  of  Common  Pleas  v^as  held,  in  like 
manner,  and  subject  to  the  same  laws,  rules,  and  regnla- 
tions  by  and  under  which  judgments  of  the  Circuit  Court 
and  Court  of  Common  Pleas  may  be  taken  to  the  Supreme 
Court  by  appeal,  but  when  any  such  appeal  shall  be  taken 
to  or  brought  in  the  Circoit  Court,  and  the  judge  of  such 
Court  shall  be  disqualified  firom  hearing  and  determining 
the  same,  the  derk  €i  such  Circuit  Court  shall  certify  tlie 


330  CASES  IN  THE  SUPREME  COURT 

ISdT.  TeiiB,  laranBcript  of  each  cause  to  the  Supreme  Coart,  and  such 

^°^       Supreme  Court  shall  determine  the  same  as  if  such  appeal 

Lahodov    had,  in  the  first  instance,  been  taken  to,  or  such  writ  ci 

Applboatb.  enor  had  been  originaUj  brought  in  audi  Supreme  Courtf* 

Acts  1853,  p.  48. 

These  sections  repeal  sections  13  and  20  above  refeired 
to,  and  attempt  to  conde^pe  them  in  the  22d  Bection,  bo  as 
to  embrace  the  whole  of  the  law  in  relation  to  appeals.  Is 
such  an  amendment  constitutional?  K  constitutional,  die 
appeal  was  properly  taken  to  the  Circuit  Court,  but  if  un- 
constitutional, there  being  no  other  provision  anthorizing 
such  appeals,  the  Circuit  Court  would  have  no  jurisdiction. 

We  fully  appreciate  the  importance  of  this  question, 
both  upon  the  past  and  future  legislation  of  this  state; 
but  where  the  meaning  of  the  constitution  is  dear,  conse- 
quences can  have  no  weight  in  giving  it  a  different  ocm* 
struction* 

By  the  21st  section  of  the  4th  artide  of  the  constitu- 
tion, it  is  provided,  that  ^^No  act  shall  ever  be  revised  or 
amended  by  mere  reference  to  its  title;  but  the  act  revised, 
or  section  amended,  shall  be  set  forth  and  published  at  faH 
length.'' 

A  section  so  plain  and  dear  would  scarcdy  seem  to 
need  construction.  The  convention,  aware  of  the  loose  and 
imperfect  manner  in  which  bills  were  hurried  through  the 
general  assembly,  thought  proper  to  throw  several  guards 
around  the  legislation  of  the  state.  BiUs  had  been  passed 
without  being  read;  laws  repealed  by  reference  to  the 
word,  line,  section  or  chapter;  until  the  confusion  that  fal> 
lowed,  left  the  statutes  so  imperfect  and  ambiguous,  that 
the  most  able  jurists  in  the  state  were  unable  to  aso^tain 
their  meaning. 

To  remedy  these  evils,  the  31st  section,  with  others,  was 
adopted;  and  we  think  its  dear  and  apparent  meaning  is, 
that  the  act  revised,  or  section  amended,  must  be  inserted 
at  full  length,  in  the  act  amending  or  revising  it;  thus  plao 
ing  upon  the  same  page,  the  old  law,  and  the  amendments 

It  has  been  contended,  that  the  conect  reading  of  this 
section  is,  <<  No  act  shall  ever  be  revised  or  amended  by 
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mere  reference  to  its  title;  but  the  act  as  revised,  or  section  Not.  Tenn, 
as  amended,  shall  be  set  forth  and  published  at  full  length."   .  1854 
Upon  this  construction,  the  general  assembly  acted  in  the    Iiahgdok 
passage  of  the  laws  of  1853;  but  it  is  easy  to  perceive  Ayplbgatb. 
that  such  a  construction  is  at  variance  with  the  true  gram« 
matical  meaning  of  the  section.    "No  act  shall  ever  be 
revised  or  amended,  by  mere  reference  to  its  titie."     It  is 
scarcely  necessary  to  say  that  the  word  "act"  alludes  to  a 
law  previously  enacted;  "but  the  act  revised  or  section 
amended"  (What  act,  what  section?     The  same  act  first 
refeired  to  and  intended  to  be  revised  cr  amended)  "shall 
be  set  forth  and  published,  at  full  length." 

The  act  of  1853  attempted  to  amend  the  22d  section  by 
reference  to  its  title.  It  is  described  as  "the  22d  section 
of  said  act,"  that  is,  "the  22d  section  of  an  act  to  establish 
CSourts  of  Common  Pleas,  and  defining  the  jurisdiction 
and  duties  of^and  providing  compensation  for,  the  judges 
thereof;  approved  Md^  14,  1852."  The  title  is  the  only 
part  of  the  act  or  section  alluded  to,  and  consequentiy  the 
amending  act  is  in  direct  conflict  with  the  first  clause^ 
which  provides,  that  "No  act  shall  ever  be  revised  or 
amended  by  reference  to  its  titie." 

We  think  no  other  reasonable  construction  can  be  given 
to  this  section,  without  interpolation,  and  we  know  of  no 
rule  that  would  permit  such  resort,  where  the  language  is 
unambiguous  and  clear. 

The  history  of  this  constitutional  provision,  also  con* 
firms  the  view  we  have  taken.  It  was  copied  firom  the 
119th  article  of  the  constitution  of  Louisiamiy  of  1846. 
That  article  reads — 

"  No  law  shall  be  revised  or  amended,  by  reference  to  its 
title;  but  in  such  case,  the  act  revised  or  section  amended, 
shall  be  re-enacted  and  published  at  length." 

As  first  introduced  in  the  constitutional  convention  of 
this  state,  it  read  as  follows: 

"No  act  of  the  general  assembly  shall  ever  be  revised 
or  amended,  by  reference  to  its  titie;  but  in  such  case,  the 
act  revised,  or  section  amended,  shall  be  re-enacted  and 
published  at  full  length."    Journal  of  Const.  Conv.  170. 
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Hot.  Tenn,       It  was  passed  by  the  convention,  and  submitted  to  tiie 
^^^'      "committee  on  revision,  arrangements  and  phraseology," 
Laxodov     in  this  form,  and  was  reported  back,  as  it  is  now  found  in 
▲fflvoats.  the  constitution.     See  Journal  Conv.  926,  931. 

It  will  be  observed,  that  the  committee  slruck  out  the 
word  "r«-c«acterf,"  and  substituted  the  words  "set  forth," 
probably  for  the  reason  that  there  is  a  seeming  inconsis* 
tency  in  re-enacting  a  law  which,  by  the  same  act,  is 
revised  or  amended.  To  re^nact  a  law,  would  be  to 
give  it  vitality,  and  it  would  be  useless  to  give  life  to  tiiat 
which  it  was  the  intention  of  the  amendment  or  revisiixi  to 
destroy.  Hence  the  substitution  of  ihe  words  "set  forth," 
which  were  intended  to  convey  the  stune  idea,  in  regard  to 
publishing  the  old  act  or  section  at  full  length.  To  say 
that  a  section  or  bill  just  introduced,  is  to  be  re-enacted^ 
and  published  at  full  length,  is  absurd,  as  neitiier  conoid 
be  re-enacted  unless  it  had  been  formedy  enacted,  tl&ace 
we  conclude  that  the  word  re-enacted  relates  and.refess  to 
laws  previously  in  existence,  and  that  such  laws  must  be 
published  at  full  length. 

If  this  construction  be  correct,  it  will  sustain  the  posi- 
tion we  have  assumed  in  regard  to  section  21,  article  4^ 
as  the  committee  on  revision  had  no  right  to  change  the 
meaning  of  any  section  committed  to  them.  Their  duty 
was  confined  to  arranging  and  classifying  the  different 
sections,  and  making  corrections  of  veibiad  or  grammati* 
cal  mistakes;  and  in  reporting  back  section  21,  as  it  now 
stands  in  the  constitution,  the  journal  of  debates  shorwa, 
that  "  Mr.  Owen  £pom  the  committee  of  revision  made  a 
report  He  explained  the  verbal  alterations  that  had  been 
made  by  the  committee,  and  on  motion  of  Mr.  PeUil,  the 
repcNTt  was  concurred  in."  2  voL  Debates  2032. — Journal 
Conv.  926,  931. 

These  facts  are  only  alluded  to  for  the  purpose  of 
showing  that  the  convention  did  not  intend  to  make  any 
alteration  in  the  meaning  of  the  section,  as  first  introduced 
and  finally  adopted ;  in  other  words,  that  it  amounted  to  the 
adoption  of  the  119th  article  of  the  constitution  of  Louis* 
iana  of  1846,  stripped  of  its  verbal  inaccuracies. 
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It  may  be  said,  that  the  conventioii  could  not  have  In*  Nor.  T«m, 
tended  to  clog  the  wheels  of  legislation  with  so  much       ^^^* 
labor;  but  it  must  be  apparent  that  such  labor  will  tend     Lakodov 
to  greater  certainty  and  perfection  in  legislation.     The  Apflboatb. 
delegates,  aware  by  experience,  that  great  men  are  some- 
times lazy,  may  have  thought  it  advisable  to  remove  every 
obstruction  to  a  full  understanding  of  bills  when  being 
enacted.  By  exhibiting  the  old  law  on  the  same  page  with 
the  proposed  amendment,  the  legislator  would  be  enabled 
at  a  glance  to  see  the  contrast,  and  be  better  prepared  to 
act  understanding^y.    A  section  might  seem  unobjection* 
able,  when  considered  by  itself,  that  would  fail  to  meet  his 
approbation  when  compared  with  the  old  law.    There  are 
BtOl  further  reasons  in  support  of  this  construction.    By 
poblisfaing  the  old  law  with  the  amendments,  the  last  act 
would  always  contain  all  the  statutory  provisions  upon  the 
particular  subject;  and  repeals  by  implication,  which  fite- 
quently  work  so  much  unintentional  mischief,  would,  to  a 
great  extent,  be  avoided,  as  the  amendments  could  only 
affect  the  law  contained  in  the  amending  act. 

As  the  section  under  consideration  was  borrowed  from 
the  constitution  of  LaumanOj  we  are  to  look  to  their  pre- 
vious legislative  and  judicial  construction,  as  being  of 
very  high  authority  as  to  its  meaning.  Band  v.  AppUtan, 
8  Mass.  4:72.— Myrick  v.  Hasey,  27  Maine  R.  9.— Field  v. 
Adams,  21  Vt  R.  256. 

The  legislative  construction  of  this  provision  in  LauiS" 
ianoj  has  been  in  conformity  with  the  view  we  have  taken. 
With  a  few  exceptions,  their  acts  fully  set  forth  the  old 
law,  in  haec  verba.    See  Acts  1847, 1848, 1849, 1850. 

In  the  case  of  WaOier  v.  CkMweU,  4  La.  Ann.  R.  297,  an 
act  which  failed  to  set  forth  the  old  law  underwent  adjudi- 
cation, and  EustiSj  'C.  J.,  in  delivering  the  opinion  of  the 
Court,  said,  "this  act  purports  to  do  that  which  the  con- 
stitution declares  shaU  not  be  done,  and  the  act  must  yield 
to  the  operation  of  the  constitution,  or  the  articles  of  that 
instrument  providing  for  the  forms  of  legislation,  be  held  of 
no  effect  Those  forms  have  been  placed  under  the  guar- 
antee of  the  constitution,  as  a  safeguard  against  eirors  and 
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Nov.  Term,   abuses  in  the  legislative  powers.**    The  act  was  decided 
*^^*      unconstitutional  and  void. 


Thb  Common  Thifi  case  was  subsequently  approved,  and  the  same 
THB  CxTT  or  rule  laid  down.  See  The  Heirs  of  Du/verge  v.  Salter  and 
BicHMOND    jforcey,  6  La.  Ann.  R.  94. 


V. 


Thb  Statb.  We  are  therefore  of  opiiuon  that  the  1st  section  of  the 
act  of  March  4, 1853,  repealed  said  sections  13  and  20  of 
the  revised  statutes  which  authorized  appeals  to  the  Or- 
cuit  Courts;  and  that  the  2d  section  of  said  act,  Trhidi 
attempts  to  amend  said  22d  section,  without  settang  out 
the  same  at  full  length,  is  unconstitutional  and  void. 

The  acts  of  1853  were  published  and  circulated  in  the 
several  counties  in  the  state  in  conformity  with  the  ocxi* 
stitutton,  and  took  effect  on  the  24th  day  of  My^  1853. 
The  appeal  to  the  Circuit  Court  was  taken  in  April  pie> 
ceding,  and  the  appellant  insists  that  as  tiie  appeal  was 
authorized  by  law  when  taken,  the  publication  of  the  acts 
of  1853  could  not  divest  the  Circuit  Court  of  jnrisdictioiL 
The  position  assumed  is  not  tenable,  as  there  is  no  salving 
clause  in  the  act  as  to  pending  ca^es.  Sprigs  v.  T%e 
State,  2  Ind.  R.  15.— Taylor  v.  The  SUOe,  7  Blackfl  9a. 

Stuart,  J.,  dissented  to  so  much  of  the  foregoing  opinion 
as  holds  that  the  act  revised,  or  section  amended,  must  be 
set  forth  and  published  at  full  length  in  the  act  revising  or 
amending  it 

Per  Curiam, — The  judgment  is  aflSrmed  with  costs. 

T.  X  Langdon,  for  the  appellant 

X  Pitcher^  K  B,  Taylor,  and  X.  Cobum,  for  the  appellees. 
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The  Common  Council  of  the  City  of  Richmond  v.  The 
State  on  the  relation  of  Mendenhall  and  Others. 

A  testator  having  deekred  ia  his  wiU,  that  it  was  his  intentioii  tiier«lij  to 
dispose  of  all  his  property,  real  and  personal,  devised  as  foUowa:  "I  wiD 
that  mj  brick  house  shall  be  finished  and  rented ;  and  I  bequeath  the  pro- 
ceeds or  rent  to  my  sister/'  (naming  her),  ''during  her  lifethne;  and  aft«r 
her  death,  I  will  thai  the  rents  of  said  brick  house  shall  forerer  be  appro. 
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priated  to  tbe  edacadon  of chfldrea  of  this  town."    The  hooM    Nor.  Tenn, 

refened  to  is  on  ^  lot  in  Richmond,  Indiana,    The  lot  is  one  hundred  and        1854. 

thirtj-two  ieet  long,  hy  eighty-two  and  a  half  feet  wide,  and  tiie  honse  is 

seventy-three  and  a  half  feet  long,  by  twenty  feet  wide,  and  sitaate  on  the  (^ottitcil^^ 
sonth-west  comer  of  the  lot.  Two  doon  and  a  cellar  are  entered  from  the  ipHB  (hxr  ot 
Interior  of  the  lot,  and  can  not  be  reached  from  any  street  or  alley  on  the  Bichmokd 
outside. 

EUd,  that  the  deyise  of  the  honse  was  within  the  statute  of  charitable  uses, 
43  Eliz,  c  4,  and  not  Toid  for  oncertalnty. 

Edd,  abo,  lihat  the  lot  npon  which  the  house  is  sitnatte  passed  by  the  devise  of 
"thehoose." 

Edd,  also,  that  the  blank  before  ^e  word  children  was  of  no  importance  in 
oonstming  the  deyise. 

Where  execotors  appointed  in  a  will  to  carry  out  a  charitable  trust,  are  dis- 
dbarged  from  their  trust,  a  Court  of  equity  may  appoint  odier  trustees  to 
take  charge  of  &e  trust.       ^ 


Tn  Statu. 


November  M. 


APPEAL  from  the  Wapne  Ciicuit  Court  S^/Sl . 

HovEYy  J. — Bhamar  Warner  died  in  1835,  leaving  a 
last  will  and  testament,  by  which,  among  other  things,  he 
declared  that  it  was  his  intention  to  dispose  of  aU  his 
property,  real  and  personal,  and  devised  as  follows:  '^  And 
I  will  that  my  brick  house  shall  be  finished  and  rented; 
and  I  beqneath  the  proceeds  or  rent  to  my  sister,  Sarah 
Warner  J  during  her  lifetime;  and  after  her  death,  I  will 
that  the  rents  of  said  brick  house  shall  forever  be  appro- 
priated to  the  education  of children  of  this  town,** 

The  wiU  was  regularly  proven,  and  letters  testamentary 
granted  The  house  referred  to  in  the  devise,  is  on  lot 
twenty-ei^t  in  that  part  of  the  city  of  Richmond^  Indiaaiaj 
which  was  laid  ofi*  by  Jeremiah  Cox*  The  lot  is  one  hun« 
dred  and  thirty-two  feet  long  by  eighty-two  and  a  half  feet 
broad,  and  the  house  is  situate  on  the  south-west  comer  of 
the  same,  seventy-three  and  a  half  feet  long  by  twenty  feet 
broad.  Two  doors  and  a  cellar  are  entered  from  the  inte- 
rior of  the  lot,  and  can  not  be  reached  from  any  street  or 
alley  on  the  outside. 

After  the  death  of  Sarah  Warner^  the  city  of  Richmond 
purchased  the  house  and  lot  from  the  heirs  of  Bhamar 
Warner  J  with  a  full  knowledge  of  the  foregoing  facts. 
The  relators,  MendenhaU^  Elder  and  Fat&,  are  the  school 
trustees  for  the  city,  and  have  children  residing  in  the 
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Nov.  Teno,   same,  who  are  yet  to  be  edncated.    The  city  has  never 
*^^       appropriated  the  rents  of  said  house  for  the  education  of 
Twa  CoMiiov  the  children  within  its  limits. 

THB  CiTT  OF      All  of  the  above  facts  are  set  forth  in  the  petition,  which 
BioHMOMB    prays  that  said  house  and  lot  may  be  applied  to  the  educa- 
Thb  Statb.  tion  of  the  children  of  Richmond^  and  that  trustees  may  be 
appointed  to  manage  the  trust. 

The  city,  by  her  attorneys,  demurred  to  the  petition;  the 
demurrer  was  overruled,  and  upon  her  refusal  to  answer 
over,  the  petition  was  taken  as  confessed,  and  a  judgment 
entezed  in  conformity  with  the  prayer  of  the  petition,  as  to 
the  rents  of  said  house  and  lot,  and  the  appointment  of 
trustees.    From  that  judgment  the  city  appeals. 

The  only  question  raised,  is  as  to  the  constmction  of 
the  devise  of  the  house. 

In  the  case  of  McCord  v.  Ochiltree j  8  Black£  15,  this 
Court  decided  that  the  statute  of  43  Elizabeth^  c.  4,  com- 
monly  called  the  statute  of  charitable  uses,  is  in  force  in 
this  state;  and  among  the  uses  enumerated  in  that  act  are 
gifts  "for  maintenance  of  sick  and  maimed  soldiers  and 
marines,  schools  of  learnings  free  schools^  and  aebolais  of 
universities."  Courts  of  equity  in  Eng^land  and  this  coun- 
try have  gone  great  lengths  in  construing  gifts  as  being 
within  the  spirit  of  this  statute,  and  probably  no  act  has 
ever  been  more  liberally  construed.  See  2  Stoiy's  £q. 
Jurisp.  8S.  1164  to  1168  inclusive,  and  1  Jarman  on  Wills 
192-3,  and  the  cases  there  cited. 

In  sec.  1169,  Storj/  says :  "  Another  principle  equally  wdl 
established  is,  that  if  the  bequest  be  for  charity,  it  matteis 
not  how  uncertain  the  persons  or  objects  may  be ;  at  whether 
the  persons  who  are  to  take  are  m  esse  or  not;  or  whether 
the  legatee  be  a  corporation  capable  in  law  of  taking  or 
not;  or  whether  the  bequest  can  be  carried  into  exact  exe- 
cution or  not;  for  in  all  these  and  like  cases,  the  Court 
will  sustain  the  legacy  and  give  it  effect,  according  to  it» 
own  principles.  And  where  a  literal  execution  becomes 
inexpedient  or  impracticable,  the  Court  will  execute  it 
as  nearly  as  it  can  according  to  the  original  pmpose." 
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Numerous  cases  are  cited  by  him  as  sustaining  this  sec-  Nor.  Term, 
tion,  and  others  might  be  added,  did  we  not  regard  the      ^Q^* 
law  as  thus  laid  down,  settled  beyond  all  doubt.  Tbb  Cokmoii 

We  think  these  authorities  fully  show  that  the  devise  of  tbb  Citt  or 
the  house  is  clearly  within  the  statute  of  charitable  uses,    Kichjiokd 
and  not  void  for  uncertainty.  Tha  Statb. 

The  executors  in  the  will  having  been  discharged  from 
their  trust,  the  Court  did  right  in  appointing  trustees  to 
take  charge  of  the  property  devised. 

The  only  remaining  question  for  our  consideration,  is,  as 
to  the  meaning  of  the  word  ^  house,"  as  used  in  the  devise. 
Does  it  include  the  whole  lot,  or  the  ground  only  upon 
which  it  is  erected? 

Lord  Coke  says,  that  ^^by  the  grant  of  a  messuage  or 
house,  the  <»chard,  garden  and  curtilages  do  pass,  without 
the  word  'appurtenances,'  and  an  acre  or  more  may  pass 
by  the  name  of  house."  Ck>ke  Litt.  5  b.,  56  a.  b« — 2  Saund. 
B.  401,  note  2.— Bouv.  Die,  title  "<  house."  See  also  Doe 
V.  CoUim,  2  Term  R.  498.  The  syllabus  in  the  case  of 
BaUoiutaU  v.  Brown,  3  Metcalf 's  R.  428,  quoted  in  several 
elementary  works,  and  referred  to  by  counsel,  is  inaccurate, 
and  is  uot  supported  by  the  case.  The  devise  was  of  ''my 
house  and  lands  in  SalemJ^  and  the  meaning  of  the  word 
^ house"  was  not  defined  by  the  Court 

The  testator  in  this  case,  by  the  first  part  of  his  wiU, ' 
manifests  the  intention  of  disposing  of  all  of  his  iMx>perty, 
real  and  personal;  and  as  no  disposition  of  the  remainder 
of  the  lot  was  made,  after  taking  off  the  portion  occupied 
by  the  house,  the  inference  is  that  he  intended  that  the 
whole  lot  should  pass  by  the  word  "house."  This  con- 
struction is  strengthened  by  the  fact  that  the  house  could 
not  be  fuUy  used  without  passing  over  the  lot,  as  two  doors 
and  a  cellar  were  accessible  only  firom  the  interior  of  the  lot. 

The  blank  before  the  word  children  in  the  devise,  is  of 
no  importance.  K  Courts  should  attempt  to  give  meaning 
to  blank  spaces  in  written  instruments,  where  the  sentence 
is  complete  and  the  meaning  dear,  it  might  become  neces- 
sary to  furnish  themselves  with  measuring  instruments  to 
aid  them  in  the  labor  of  construction. 
Vol.  v.— 22 
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Not.  Term,  Pet  OuHam. — The  jadgment  is  affinned  with  oosts* 

^•Q*^'  X  &  Neifffitan  and  X  P.  Siddatt,  for  the  appellants. 

MoKTOF  X  Perrpy  for  the  state. 

Whitb. 


Morton  v*  White. 


The  oTerraling  of  a  motion  to  sappreBs  depositioiu  can  not  be  Mssagoid  fijr 
error,  where  the  eridence  objected  to  is  so  ragne  thai  it  can  not  be  promnieil 
to  haTe  had  any  influence  upon  the  result  of  the  suit. 

ExhibitB,  nnder  the  chanoerf  practice  in  tiiis  state,  might  be  pioTed  at  tiie 
hearing. 

An  agreement  executed  in  1848,  which  oonstitnted  the  basis  of  part  of  a  de* 
cree,  contained  no  waiver  of  ndnition  or  i^praisement  laws,  and  it  ^peered 
by  the  record  that  part,  at  leart,  of  the  basis  of  the  decree  was  vidua  lbs 
operation  of  those  laws.  The  decree  directed  tiie  sheriff  to  seU  without  nfitf 
from  such  laws.    Bdd,  that  it  was  erroneous. 

VMnesde^,        ERROR  to  the  Henry  Circuit  Court 

Stuart,  J^ — Bill  in  chancery  by  Morton^  assignee,  jco, 
against  White.  The  bill  sets  out  an  agreement  between 
White  and  one  Postony  whereby  the  latter  is  to  convey 
sundry  lots  and  lands  to  White;  and  White  on  his  partis 
to  assume  Postan^s  debts,  to  the  amount  of  2^00  dollars. 
The  Idnds  to  be  conveyed  and  the  debts  to  be  paid,  are 
particularly  specified.  The  agreement  contains  a  great 
many  other  stipulations — such  as  giving  Posion  the  right 
to  sell  the  property,  White  to  make  the  conveyance,  &c. 
It  also  gives  the  details  of  a  large  number  of  cattle  and 
stock,  and  the  manner  in  which  they  are  to  be  disposed  of; 
closing  with  a  provision  that  on  the  sale  of  these,  White 
and  PosUm  are  to  have  a  final  settlement  of  all  their  deal- 
ings, including  the  2^400  dollars  named  in  the  forepart  of 
the  agreement    This  article  is  dated  Fehrwi/ry  28, 1848. 

The  object  of  the  bill  is  a  settlement  of  the  complicated 
transactions  grovdng  out  of  this  agreement 

Three  questions  are  raised 

1«  It  is  urged  that  the  Court  erred  in  ovonmling  the 
motion  to  suppress  certain  depositions.  The  form  of  the 
questions,^  and  the  general  scope  of  tiie  evidence  sought  to 
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be  elicited,  might  be  matter  of  doabt,  at  least    Whettier,  Hot.  Tem, 
for  instance,  Boston^ 8  admissions,  supposing  him  to  be  a      iSS^' 
competent  witness,  should  be  received.    But  the  answers   GiLuunrA- 
elicited  are  too  vague  to  be  regarded  as  evidence.    One         y. 
of  the  witnesses  said  he  did  not  recollect  anything  about  ,^Jj^^; 
the  matter  to  which  the  alleged  improper  question  related,  dliv^fous 
The  whole  evidence  touching  this  point  is  of  a  similar    Cqmpant. 
character,  and  could  not  be  presumed  to  have  influenced 
the  mind  of  the  Ck>urt. 

The  question  whether  Postofis  admissions  could  be  re- 
ceived, is,  therefore,  not  presented.  To  raise  that  point, 
it  should  appear  that  some  answer  pertinent  to  the  issue 
had  been  given.  The  bare  fact  that  a  question,  even  an 
improper  one,  was  put,  which  drew  out  only  a  vague 
response,  could  not  prejudice  the  party,  nor  be  assigned 
f<v  error. 

The  second  objection,  to  the  proof  of  exhibits  at  the 
hearing,  is  not  supported  by  any  reference  to  authority. 
The  practice  is  now  too  well  settled  in  this  state  to  be 
seriously  questioned. 

The  third  objection  seems  to  be  well  taken.  The  agree* 
ment  on  which  in  part  the  decree  is  based,  dated  February  • 

28, 1848,  contains  no  waiver  of  valuation  or  appraisement 
laws.  It  appears  from  the  statements  and  depositions,  that 
part,  at  least,  of  the  basis  of  the  decree  must  have  been 
within  the  operation  of  these  laws.'  The  decree,  in  terms, 
directs  the  sheriff  to  sell  without  relief,  &c.  In  that  respect 
it  is  erroneous,  and  must  be  reversed 

Per  Ourianu — The  decree  is  reversed  with  costs.  Cause 
leznanded,  &c 

l&Newmansnd  /.  P.  fiU^foO^  fcnr  the  plaintifi: 


OaLBNWATEB  V.  ThB  MaDISON  AND  InDIANAPOLIS  RaIL* 

ROAD  Company. 

A  nflroad  company  wfll  not  be  exempted  from  UitUlity  fbr  injuries  incorred 
^  ft  penenger  while  on  tiieir  can,  prodaeed  by  the  cwdeMaew  of  the  ser- 
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TtiilB,  upon  proof  A9t  the  senmntB  were  cneftiUy  udeeled  by  die  eonpi^ 
villi  referenoe  to  their  oompetenoe,  and  thai  the  negligeiit  act  was  doM  w^ 
out  the  sanction  of  the  company. 

FnUic  carriers  of  passengers  not  only  engage  lor  the  competent  skill  of  thdr 
employees,  bat  for  its  fidthAiI  and  con<anaed  application. 

Tha  senraats  of  a  corporation  are  no  more  and  no  less  than  the  semati  of 
natural  persons,  and  whatsoerer  is  negligently  done  or  omitted  by  them,  K 
as  to  the  public,  the  employer's  act 

Bailroad  companies  are  not  to  be  distlngaished  firom  stage-coach  proprieton  h 
the  degree  of  diligenee  required,  and  the  extent  of  liability  Incaned,  oiihi 
carrying  of  passengers. 

Fablic  policy  demands  that  the  law  shonld  be  applied  as  rigidly  to  nalraad 
companies  as  to  any  other  species  of  passenger  carriers. 

The  defendants  employed  the  plaintiff  to  frame  and  build  a  bridge  od  dm 
road  across  Sugar  croek,  and  whUe  he  waa  engaged  in  the  wock,  the  defead- 
ants  directed  him  to  proceed  in  their  cars  to  Greemvood,  nnd  assist  in  kMdiB; 
timbers  for  tlie  bridge.  While  thns  on  their  cars  as  directed,  the  servutt  of 
the  defendants  who  had  in  charge  the  running  of  the  train,  so  csrels^ly 
managed  and  ran  the  same,  withont  the  leaye,  sanction,  or  oonMot  of  te 
defendants,  that  they  were  thereby  run  off  the  track;  by  means  of  whicfa ito 
plaintiff's  right  hand  was  fractured  and  permanently  injured,  so  as  to  diaibb 
him  from  pursuing  his  business  of  house-carpenter.  Held,  that  the  pliintiff 
was  a  passenger,  and  that  the  defendants  were  liaUe  for  llie  injury. 

A  railroad  company  is  liaUe  to  a  servant  for  an  injury  occasioned  by  thesef 
ligenoe  of  other  servants  of  the  company,  when  the  duties  of  the  Istttr,  is 
connection  with  which  the  injury  happened,  were  not  common  nor  in  die 
same  department  with  those  of  tbe  injured  servant,  and  wfaeie  the  ve^ 
genoe  of  the  iiyured  servant  did  not  contribute  to  produce  the  injaiy. 

The  drcumstanoe  that  a  passenger  who  has  received  an  injury  while  on  tbe 
cars  of  a  railroad  company,  by  the  n^ligence  of  their  servants,  was  titvtl> 
ing  finee  of  fere,  does  not  exempt  the  company  from  liability  for  the  injuj- 


WedtutdoM, 


APPEAL  firom  the  Jefferson  CSicuit  Court 
Stuart,  J. — Trespass  for  injuries  received  on  board  the 
defendants'  cars. 

After  setting  out  sundry  introductory  matters,  the  plain- 
tiff alleges,  that  in  May^  1851,  the  railroad  company  em- 
ployed him  to  frame  and  build  a  bridge  on  their  road 
across  Sugar  creek;  that  while  engaged  in  the  work,  the 
company  directed  him  to  proceed  on  their  cars  to  Greenr 
tooodj  and  assist  in  loading  timbers  for  the  bridge;  that 
while  thus  on  their  cars  as  directed,  the  defendants  so  care- 
lessly managed  and  run  the  same,  that  they  were  thereby 
thrown  off  the  track  down  a  bank;  by  means  of  which  his 
right  hand,  was  fractured  and  permanently  injured,  ao  as 
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forever  to  disable  him  firom  pnrsiiiiig  his  bnsiness  of  house*  Not.  TenA« 
carpenter,  &c.    The  damages  are  laid  at  10,000  dollars.  19SA. 

The  company  filed  five  pleas.    The  first  was  the  general  OiuuvrwA- 
issae.  y. 

The  second  and  fonrth  pleas  are  in  substance  the  same;  J^?.????- 
admitting  the  plaintiff's  injury,  and  that  it  was  done  on  mAirAPoui 
their  cars  as  alleged,  by  the  carelessness  of  the  servants  of    Gomfami. 
the  company  having  charge  of  the  train;  but  that  said 
servants  (conductor  and  engineer)  were  competent  and 
skilful,  &c.,  and  that  the  negligence,  &c.,  were  wholly  un* 
authorized  by  and  entirely  without  the  leave,  sanction  or 
consent  of  the  defendant 

The  fourth  plea  contains  an  additional  averment,  that 
at  the  time  when,  &c.,  the  plaintiff  was  also  the  servant  of 
the  company. 

The  third  and  fifth  pleas  are  in  substance  the  same  as 
the  second,  with  the  additional  averment  that  the  company 
had  used  reasonable  diligence  in  the  selection  of  her  said 
servants. 

General  demurrer  to  each  of  the  special  j)leas  overruled, 
and  judgment  on  demurrer  for  the  company. 

The  sufficiency  of  these  pleas  to  bar  the  plaintiff's  ac* 
tion,  is  the  only  question  presented. 

The  position  assumed  in  the  second,  third  and  fifth  pleas^ 
is  tacitly  abandoned  in  the  argument  That  the  negligent 
act  was  done  without  the  sanction  of  the  company,  or  that 
their  servants  were  carefully  selected  v^dth  reference  to  their 
competence,  did  not,  either  singly  ot  collectively,  constitute 
a  bar  to  the  action.  It  is  in  vain  that  the  person  employed 
is  skilful,  if  he  neglect  to  use  that  skilL  Public  carriers  of 
passengers  not  only  engage  for  the  competent  skill  of  their 
employees,  but  for  its  faithful  and  continued  application. 
Story  on  Agency,  s.  452. — ^1  Black.  Comm.  432,  note^ — 
Su>kes  V.  SaltanstaUj  13  Peters  181.  The  servants  of  a 
corporation  are  no  more  and  no  less  than  the  servants  of 
natural  persons.  Whatsoever  is  negligently  done  or  omit- 
ted, is,  as  to  the  public,  the  employer's  act  Whether  the 
employer  be  a  natural  or  artificial  person,  can  make  no 
difference.    For  servants  and  agents  are  but  the  means 
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lYoT.  Twin,   employed,  and  what  they  do  the  mode  of  action  of  the  em- 
^^^*       ployer  for  the  time  being.     It  would  be  dangoons  in  the 
OiunwA-   extreme  to  apply  one  rule  to  corporations  and  anoHier  to 
T.  individuals.     As  to  passenger  carriers  by  stage,  the  lai^  is 

tmr'JrD  br'  ^^^  settled:  they  are  liable  for  the  utmost  care  of  very 
TOAVAPoui  cautious  persons.  Barker  v.  Hdvens.  17  Johns.  R.  234^ — 
CoMPAXT.  13  Peters  181,  suprct.  Railroad  companies  are  not  to  be 
distinguished  firom  stage-coach  proprietors  in  the  degree 
of  diligence  required  and  the  extent  of  liability  incurred. 
"If  even  disobedience  of  a  servant  could  be  set  up  by  a 
ralhx)ad  company  as  a  defence,  when  charged  with  negli- 
gence," the  remedy  of  the  injured  party  would  in  most 
cases  be  illusive,  and  the  danger  to  the  public  enhanced. 
The  disobedience  of  orders  of  the  servant  entrusted,  is  the 
^Hpsajieffliffentia^^  which  produces  the  mischiefl  PhUadelr 
phioj  Sfc^  Railroad  Company  v.  Derby ^  14  Howard  468.  Ilie 
same  considerations  of  public  policy  demand  that  the  law 
should  be  applied  as  rigidly  to  railroad  companies  as  to 
any  other  species  of  passenger  carriers. 

Nor  does  it  make  any  difference  as  to  the  liability  of  the 
company  for  the  negligence  of  their  servants,  that  GiUeW' 
water  was  traveling  on  the  road,  at  the  time,  paying  no 
fare.  So  was  Derby  in  the  case  above  cited.  14  Howard, 
Bupra. 

The  demurrers  to  the  second,  third  and  fifth  pleas  were 
well  taken,  and  should  have  been  sustained. 

The  whole  case,  then,  turns  on  the  additional  averment 
in  the  fourth  plea.  That  averment  is,  that  the  persons  by 
whose  negligence  the  injury  was  produced,  were  the  feUow- 
servants  of  the  plaintifi^  engaged  in  the  same  general  em- 
ployment; and  it  is  therefore  contended  that  he  had  no 
recourse  on  the  common  employer.  In  support  of  this 
position,  Angell  on  Carriers  563,  and  some  late  dedsionB 
not  yet  officially  reported,  are  cited. 

To  properly  appreciate  the  doctrines  advanced  by  text 
writers,  it  is  often  necessary  to  go  back  to  the  authorities 
on  which  they  rely.  And  this  is  more  especially  advisable, 
if  the  questions  are  new,  or  the  authorities  conflicting.  As 
the  question  raised  is  new  in  this  state,  and  of  vast  import* 


OP  THE  STATE  OP  INDIANA.  343 

ance  in  itself,  it  will  be  safer  to  go  back  at  once  to  the  Not.  Term, 
leading  cases.    Tbose  chiefly  relied  npon  by  AngeU  are      ^-0^* 
Priesiley  v.  Fowler^  3  Mees.  and  Welsh.  1,  FarweU  v.  3%«  Giixbhwa- 
Boston  and  Worcester  Bailroad  Company^  4  Metcalf  49,        ^^ 
and  Murray  v.  I^e  South  Carolina  Railroad  Company,  1  ^^^^ 
McMullen  385.  BijjrAFOLii. 

The  facts  in  Priestley  v.  Fowler  were  these.  Fowler  commit, 
directed  Priestley j  his  servant,  to  accompany  and  assist  A^ 
another  of  Fowler^s  servants,  in  a  van  conducted  by  A, 
and  containing  goods  cairied  for  hire.  The  van  was  over- 
loaded, and  broke  down,  caasing  serions  injury  to  the 
plainti£  The  ground  of  recovery  set  up  by  PtiesUey  was 
ike  want  of  proper  care  in  loadings  the  van.  The  English 
Court  of  Exchequer  held,  that  there  was  no  right  of  ae» 
tion;  ^^because,"  in  the  language  of  the  Court,  ^^of  the 
inconvenience  and  absurdity  which  would  flow  firom  such 
a  principle."  One  of  the  examples  of  its  absurdity  put  by 
the  Court  is,  that  a  master  would  be  liable  to  his  servant 
for  the  negUgence  of  a  co^ervant,  the  chambermaid,  if  she 
put  him  into  a  damp  bed. 

Whatever  may  be  thought  of  the  argument  or  the  ilius* 
^ration,  the  case  at  bar  is  so  clearly  distinguishaUe  from 
that  as  scarcely  to  need  analysis.  Priestley  and  his  co- 
servant,  the  conductor  of  the  van,  were  intimately  asso* 
ciated  in  the  business  entrusted  to  them  by  the  conmion 
employer.  Priestley  must  have  been  aware  of  the  capacity 
of  the  van;  indeed  the  presumption  seems  to  be,  that  he 
had  assisted  in  overloading  it — at  least,  to  the  extent  of 
riding  in  it  And  the  doctrine  growing  out  of  the  facts 
of  the  case  is,  that  the  servant  can  not  maintain  an  action 
against  his  employer  for  an  injury,  which  his  own  negli- 
gence, together  with  that  of  his  co-servants,  had  directly 
contributed  to  produce. 

On  the  contrary,  OUlenwater  and  those  in  charge  of  the 
cars  had  no  duty  to  perform  common  to  both,  except,  per- 
haps, the  loading,  and,  as  incident  thereto,  the  unloading,  of 
the  timber.  And  it  is  not  claimed  that  either  the  loading 
or  unloading  had  anything  to  do  in  producing  the  acci- 
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Ko^.  Tann,   dent.    It  is  charged  distiiictly  on  the  one  side,  and  admit- 
^^^      ted  on  the  other,  that  it  was  the  careless  ronning  of  the 

OiLuorwA-   cars  which  caused  the  injury.    In  that  act  the  plaintiff  did 
T.  not  participate.    During  the  passage  to  and  from  Oreen- 

MiMLHD  IT-  ^^^  ^^^  Sugar  creek,  OiUenwater  had  no  control  either 

»^»APOLw   of  the  cars  or  freight — ^no  duty  relating  to  them  to  perform. 

OoKPAiTT.  As  to  the  duties  belonging  to  the  delinquent  engineer  and 
conductor,  he  was  not  in  a  position  from  which  it  could 
be  implied  that  he  contributed  to  the  result.  So  that  ad- 
mitting the  doctrine  of  Priestly  v.  Fowler ^  to  the  extent  to 
which  the  facts  before  the  Court  warranted  the  decision,  it 
does  not  apply  to  the  present  case. 

In  Fartoell  v.  The  Boston  Railroad  Companyj  the  frusta 
were,  that  Farwell  was  employed  by  the  company  as  ear 
gineer  on  the  passenger  train.  WkUcomb^  anoth^  serrant 
of  the  company,  being  in  their  employment  as  a  switch- 
tender,  and  well  known  to  the  plaintiff  as  frdthfnl  and 
trustworthy,  carelessly  left  a  switch  in  a  wrong  position 
as  FarweWs  train  was  passing;  whereby  the  cars  were  run 
off  the  track,  and  Farwell  received  the  injury  complained 
ol  The  Court  held  that  he  had  no  right  of  action  against 
the  company.  It  was  called  ^'  an  action  of  new  impresston, 
which,  of  itself,  was  held  to  be  a  strong  argument  against 
it."  Much  reliance  was  also  placed  on  Priestly  v.  Fowkr^ 
supra.  The  additional  reasons  on  which  the  Court  pio- 
ceeded  were,  that  the  servant  contracts  with  reference  to 
the  risks  of  the  employment;  that  he  accordingly  receives  a 
compensation  in  wages  for  those  risks;  and  that  it  wonld 
be  contrary  to  public  policy  to  permit  a  recovery,  the  ten- 
tency  of  which  would  be  to  produce  carelessness  among 
servants  and  agents,  to  the  danger  of  the  pubUc 

So  clearly  is  the  case  at  bar  distinguished  from  the  Fait' 
well  case,  that  we  are  not  called  upon  either  to  approve  or 
dissent  from  the  doctrine  there  held.  The  business  of 
house-carpenter,  even  as  aj^lied  to  the  specific  case  of 
building  a  railroad  bridge,  is  an  employment  under  the 
company,  too  remote  to  be  embraced  within  the  rule  laid 
down  in  that  case.    To  constitute  the  parties  co-servants 
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of  the  company,  it  was  held  essential  that  the  object  to  be  ^o^-  'I*®™, 
accomplished  should  be  one  and  the  same,  the  employer  ^    lf54. 
the  same,  and  that  tlie  persons  employed  should  derive   Gilunwa- 
their  authority  and  compensation  from  the  same  source*         y. 
When  all  these  elements  concur,  it  is,  says  the  C!ourt,  goJ'JJ^iJ'. 
^extremely  difl&cult  to  distinguish  what  constitutes  one   diakapolm 
department  and  what  a  different  department  of  duty.    It    CoxPAirr. 
would  vary  with  the  circumstances  of  each  case."     It  is 
thus  clearly  admitted  that  where  the  duties  do  in  fact 
belong  to  different  departments,  a  distinction  should  be 
inade« 

Between  the  switch-tender  and  the  engineer  of  the  com* 
pany,  the  connection  was  close  and  immediate.     The 
object  to  be  accomplished  by  both  was  the  same.    Their  >< 
duties  necessarily  connected  themselves  together  as  parts 
of  a  whole.     The  passing  of  the  cars  in  a  given  direction  ' 
was  the  instant  result  flowing  from  their  joint  action. 

Not  so  with  the  plaintiff  in  this  case.  His  business  of 
house-«arpenter,  as  applied  to  the  erection  of  a  railroad 
bridge,  did  not  even  /emotely  link  him  with  the  careless 
management  of  that  particular  train.  He  ha<}  no  partici-i 
pation  in  the  duties,  the  neglect  of  which  contributed  to  the  1^ 
injury  complained  oL  Though  in  some  sense  a  servant  of 
the  company,  he  was  not  a  co-servant  of  the  engineer  and 
conductor,  within  the  meaning  of  the  Farweli  case.  He 
clearly  '^belonged  to  a  distinct  department  of  duty."  As 
to  the  company,  therefore,  on  the  particular  occasion,  CrUr 
knwater  stood  clothed  with  all  the  rights  of  passenger  and 
stranger. 

If  the  bridge-builder  of  the  company  be  regarded  as  a  co- 
servant  of  the  engineer,  within  the  meaning  of  the  Priest^ 
and  Farweli  cases,  the  principle  becomes  alike  vicious 
and  absurd,  by  the  very  extent  of  its  application.  Every 
person  in  the  service  of  the  company  is  brought  within  its 
nudge.    Even  the  position  of  the  legal  adviser  of  the  rail-  '^  '  .^ 

road  is  included.  He  too,  is,  in  some  measure,  the  com- 
pany's servant  He  derives  his  compensation  and  autho- 
rity from  the  same  source  as  the  engineer,  conductor  and 
bridge-builder.    like  them,  though  in  a  &inter  degree,  he 
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Not.  Term,   contributes  to  the  ultimate  objects  of  the  company.    Had 

^^*^'      he  been  on  the  train  by  the  side  of  GtUenwaier  and  injined 

OituBKWA-   by  the  same  negligence,  in  a  suit  against  the  company  he 

y.  would  have  been  summarily  dismissed  by  the  same  aigu* 

P^^Jifri*  ment    He  would  be  told  that  his  action  was  one  of  new 

DiAjiAPOLii  impression,  that  he  contracted  with  reference  to  the  riaks 

CoMFAVT.    of  the  employment  and  reserved  a  compensation  in  fees 

with  an  eye  to  these  risks.    He  would  therefore  be  denied 

redress,  because  he  was  a  quasi  co-servant  of  the  caidess 

engineer.     It  would  be  difficult  to  imagine  upon  what 

principles  either  of  justice  or  public  policy  such  ruling 

could  be  supported.     For  the  basis  of  implied  contract 

and  increased  compensation,  with  reference  to  such  risks, 

on  the  part  of  the  carpenter  and  legal  adviser,  is  whdiy 

visionary. 

But  when  it  is  held  that  tiie  legal  adviser,  the  carpenter, 
and  all  such  quasi  servants  of  the  company  are  not  co-Bep> 
vants  within  the  meaning  of  the  Farwell  case,  because 
their  several  duties  belong  to  different  departments,  a  resoU 
is  attained,  clear,  just,  and  of  easy  application. 

Had  QiUenwater  received  the  injury  from  the  neg^Ugence 
of  a  fellow-carpenter  in  the  same  employment,  while  erecfp 
ing  the  bridge  or  loading  the  timbers,  a  question  wouU 
then  have  been  presented  within  the  range  of  the  FarweU 
case.  It  would  then  have  devolved  upon  us  to  decide  be- 
tween the  conflicting  authority  of  the  Courts  of  Massaehh 
setts  and  Ohio.  4  Mete.,  supra^ — ^20  Ohio  415.  As  it  is, 
we  do  not  feel  called  upon  to  intimate  any  opinion  either 
way. 

1i  we  had  any  doubt  as  to  the  soundness  of  the  distinc* 
tion  we  have  made,  tiie  cautious  concluding  language  of' 
the  Massachusetts  Court  would  remove  it  and  strengthen 
our  position.  The  ruling  is  thus  qualified.  ^  Considering 
it  as  a  nice  question,  we  would  add  a  caution  as  to  any 
hasty  application  of  the  rule  to  cases  not  clearly  within 
the  same  principle.  Each  case  may  be  varied  and  modi* 
fied  by  circumstances  not  appearing  in  this.  We  are  fa 
from  intending  to  deny  that  there  are  implied  warranties 
arising  out  of  the  relation  of  master  and  servant" 
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So  that  even  in  the  opinion  of  the  learned  judge  who  Nov.  Term, 
gave  the  new  doctrine  its  chief  importance,  it  is  to  be  can-      ^^^' 
tionsly  applied,  and  strictly  limited  to  cases  within  the   Gillbkwa- 
same  principle.    This  is  the  usual  judicial  language  in         y. 
relation  to  some  legal  heresy,  of  such  long  standing  that  J^^J^ii". 
the  mischief  is  believed  to  be  less  to  follow  than  to  over-  diakapolis 
rule  it.     It  is  thus  cautiously  added  that  the  principle    compaky. 
should  not  be  carried  beyond  the  adjudicated  cases.    But 
it  is  rather  an  ominous  introduction  to  a  question  admit- 
ted to  be  one  of  new  impression.    It  strongly  implies  a 
suspicion  of  the  correctness  of  the  principle  sought  to  be 
established. 

Since  then,  however,  (1842),  the  Courts  of  NeW'York 
have  followed  the  same  lead.  Brown  v.  Maxwell^  6  Hill 
592- — Ooon  v.  77$e  Syracuse^  ^^  Railroad  Company ^  1 
Selden  492.  The  Supreme  Court  of  Massachusetts^  as 
late  as  1849,  reviewed  their  ruling  in  the  Farwell  case, 
and  adhered  to  their  former  decision.  Hayes  v.  The  Wes* 
tern  Railroad  CorporaHony  3  Cushing  270. 

More  recently,  however,  the  doctrine  of  4  Mete  49,  and 
1  McMuIlen  385,  was  reviewed,  and  expressly  repudiated, 
by  the  Supreme  Court  of  Ohio.  The  Little  Miami  Rail- 
road Company  v.  Stevens^  20  Ohio  415.  Dixon  v.  Rankin 
is  a  weighty  argument  to  the  same  effect.  1  Am.  Bail- 
road  Cases  567,  and  note. 

The  leading  case,  Priestly  v.  Fowler^  was  decided  by  the 
EngKsh  Court  of  Exchequer  in  1837.  No  authorities  are 
there  cited.  But  the  Court -expressly  say,  they  are  at  lib- 
erty to  decide  the  question  upon  general  principles,  looking 
to  the  consequences  of  a  decision  the  one  way  or  the  other. 

The  cases  which  go  upon  the  opposite  doctrine,  also 
profess  to  settle  the  question  upon  principle  chiefly.  So 
that  a  question  of  such  recent  date,  upon  which  respect- 
able Courts  differ  so  widely,  can  not  be  regarded  as  settled. 

As  already  observed,  the  case  at  bar  is  so  clearly  distin- 
guished from  any  of  the  cases  cited  on  either  side  of  this 
vexed  question,  that  we  are  not  called  upon  to  intimate  an 
opinion  either  way;  leaving  ourselves  open  to  examine  it 
on  its  merits,  whenever  it  is  ^directly  presented  in  the  record. 
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Not.  Teim,       It  is  sufficient  that  OiUenwaUr  was  at  the  time  a  paB- 

^"^*      senger.    The  company  are,  therefore,  liable  for  the  injury 

Stsoho      received.     Their  guarantee  to  the  public  is,  that  their  ae^ 

Banibl.     vants  are  persons  of  competent  skill,  and  that  they  will  use 

due  diligence  in  its  application.    In  a  somewhat  similar 

case,  where  one  of  the  stockholders  of  the  railroad  company 

was  on  the  cars,  traveling  gratuitously  by  invitation  of  the 

president,  and  was  injured  by  a  collision,  the  company 

were  held  liable.   Chrier^  justice,  adds,  ^that  any  relaxation 

of  the  law  affecting  railroad  companies  as  passenger  cai^ 

riers,  would  be  highly  detrimental  to  the  public  safety." 

14  Howard,  suprcL. 

The  Court  below,  therefore,  erred  in  overruling  the  de- 
murrer to  the  fourth  plea. 

Per  Cktriam, — The   judgment  is  reversed  with  oostB. 
Cause  remanded,  &c. 

&  C.  Stevensy  for  the  appellant 

X  O.  Marshall  and  TT.  M.  JDuimi,  for  the  appdlees. 


Strong  i;.  Daniel. 

Section  S,  p.  49,  acta  of  1840,  which  eoActad  that  on  all  judgments  which  had 
heen  repleyied  under  the  then  existing  laws,  but  not  fully  satiBficd,  and  oa 
all  judgments  on  which  a  stay  had  expired  and  execution  had  been  imied, 
and  levied  or  not  leyied,  tiie  execution-debtor  might  repleTj  the  i 
addition  to  the  former  stay,  for  six  months  after  Moarck  1, 1840,  waa  i 
stitntional  and  Toid. 

That  section  being  a  nullity,  the  repleyin-bail  could  enjoin  a  sale  of  his  pro- 
perty on  an  execution  issued  upon  the  judgment. 

A  statute  wliich  is  in  eonflict  with  the  constitution,  b  a  nullity,  and  iaoperatiia 
for  any  purpose. 

Wednexhy,        ERROR  to  the  Shelby  Circuit  Court 

Davison,  J. — Bill  in  equity  to  enjoin  the  sale  upon  exe- 
cution of  a  tract  of  land  in  Shelby  county. 

The  case  is  this: 

Strong,  on  the  24th  of  April,  1839,  recovered  a  judmnent 
in  the  Shelby  Circuit  Court,  against  Thatcher  and  Walker^ 
for  239  dollars,  upon  which  one  Voorhees  Canover  became 
replevin  bail; ,  the  effect  of  which  was  to  stay  execution  on 
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the  judgment  for  one  hnndred  and  eighty  days  from  its  Not.  Term, 
date*     After  that  period  had  elapsed,  viz.,  on  the  23d  of      ^^^' 
October y  1839,  Strang"  sued  out  a  writ  of  fieri  fcbcias  on  the      STaoKa 
judgment,  and  placed  it  in  the  hands  of  the  sheriff.  Bakibl. 

An  act  of  the  legislature,  approved  February  24th,  1840, 
provided  that  on  all  judgments  which  had  been  replevied 
under  the  then  existing  laws,  but  not  fully  satisfied,  and  on 
all  judgments  on  which  a  stay  had  expired,  and  execution 
had  been  issued,  and  levied  or  not  levied,  the  execution* 
debtor  might  replevy  the  same,  in  addition  to  the  former 
stay,  for  six  months  after  the  Ist  of  Marchy  1840.  Acts  of 
1840,  p.  49,  sec  3. 

Under  this  act  Daniel^  on  the  8th  of  June,  1840,  and 
while  the  writ  of  fieri  facias  was  in  the  hands  of  the 
sheriff,  entered  himself  bail  for  such  additional  stay  of 
execution  on  said  judgment;  whereupon  the  sheriff,  pur- 
suant to  the  statute,  returned  the  writ.  After  the  expira* 
tion  of  six  months  from  the  1st  of  March^  1840,  another 
fieri  facias  was  issued  on  the  judgment,  against  Thatcher^ 
Walker y  Canaver^  and  DanieL  This  writ  was,  on  the  24th 
of  JunCy  1841,  levied  on  the  land  in  question  as  the  property 
of  Daniel;  to  enjoin  the  sale  of  which,  this  suit  was  insti* 
tuted.  The  Court,  on  final  hearing,  awarded  a  perpetual 
injunction. 

The  statutory  provision  above  quoted  was  plainly  in- 
operative, so  far  as  the  plaintiff  was  restricted  from  pro- 
ceeding to  enforce,  payment  by  his  first  execution.  Nor 
was  his  right,  upon  its  return,  to  have  another  execution, 
in  any  degree  affected  by  the  additional  recognizance  of 
replevin  bail.  This  point  is  expressly  decided  in  Dormire 
V.  Cogly,  8  Blackf.  177.  That  case,  in  ^ect,  decides  the 
law  in  question  to  be  in  conflict  with  the  constitution,  and 
we  think  coirectty. 

But  it  is  contended  that  Darnel  should  not  be  permitted 
to  set  up  the  invalidity  of  the  law  under  which  he  acted, 
and  in  support  of  that  position  Ma^rvder  v.  Marshall^ 
1  Blackf.  SK38,  is  cited  In  that  case,  it  was  held,  that  the 
defendant  in  an  action  on  a  replevin  bond  could  not  ques- 
tion the  constitutionality  of  the  statute  under  which  the 
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Not.  Term, 
1854. 

Wakwigk 

T. 

Tbb  Statb. 


bond  was  executed.  We  can  not  follow  that  dedskm. 
In  our  opinion,  if  a  iegi&latiye  act  conflicts  with  the  con- 
stitutioq,  it  is  a  nullity,  and  inoperative  for  any  porpoee. 
'^Judgments  are  repleviable  by  statutory  law."  And  the 
act  under  which  the  recognizance  before  us  was  executed, 
being  invalid,  there  was,  in  reality,  no  law  authorizing  it  to 
be  taken  or  enforced  as  a  valid  entry  of  replevin  bail 
Such  entry  could  not,  therefore,  have  the  force  of  a  judg- 
ment, or  be  the  foundation  of  an  execution. 

Per  Curiam^ — The  decree  is  affirmed  with  costs. 

H.  C.  Nevoeomb  and  8.  Yandesy  for  the  plainti£ 

&  Major ^  for  the  defendant. 


Wabwick  and  Others  v.  The  State  on  the  relation 
of  Gladden. 


Wk 

Novemberi 


A  mother  died  inteatate,  leaTing  penonal  property.  No  letters  of  i 
tioa  were  tekea  ont  npon  her  estate.  The  goaidiaa  oi  her  childreB  took 
posseBsion  of  the  property,  aod  reellied  from  it  a  oertaiii  sum,  &e.  Bid, 
that  the  snreties  on  his  hond  were  responsible  for  a  fidthful  i^plicatioii,  4c, 
of  such  money. 

The  bond  given  by  a  goardian  in  assuming  tiie  dntles  of  his  tmst^  was,  by 
the  R.  S.  183S,  only  designed  to  seenre  the  iaithfol  appropriation  and  invest- 
ment of  the  personal  estate  of  the  ward,  including  the  rents  of  the  real 


A  guardian  applied  to  sell  leal  estate  of  his  ward,  and  sold  tiie  same  while  te 
R.  S.  183S  were  in  force,  under  an  order  of  the  Probate  Gout,  widaxit 
having  given  an  additional  bond  pnnnant  to  the  statute.  HeU,  tibat  Ae 
snreties  on  the  original  bond  were  not  responsible  for  the  acoonnting  for  or 
^>plication  of  the  purchase-money. 

APPEAL  from  the  Tq^pecamoe  Court  of  Common  Fleas. 

Perkins,  Jk — ^Debt  by  the  State  on  the  relation  of  JEK06 
W.  Gladden  against  Warwick  and  others,  on  the  bond  of 
one  David  Pattonj  who  had  been  the  guardian  of  said 
Gladden.  Judgment  for  the  plaintiff  for  461  dollars  and 
21  cents* 

It  is  unnecessary  to  state  the  pleadings,  as  the  cause 
was  finally  submitted  to  the  Court  upon  an  agreed  case. 
We  gather  firom  it  these  fieicts,  viz. : 
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That  on  the  18th  day  of  Avgwt,  1838,  David  Paiton  Not.  Term, 
was  appointed  guardian  of  the  persons  and  estates  of  the      ^^*^' 
children  and  heirs  of  William  OladdeUy  deceased,  of  whom    Wakwiox 
the  relator,  Jacob  W.y  then  an  infant,  but  now  of  age,  was  thb  Statb. 
one;  that  said  Paitan  executed  his  bond  according  to  law, 
with  the  defendants,  Warwick  and  Walker j  as  his  sureties; 
that  Patkm  acted  as  guardian  till  August^  1848,  at  which 
time  He  was  removed  from  office  by  the  Tippecanoe  Pro- 
bate Court;  that  during  the  ten  years  of  his  service,  he 
received  amounts  of  money,  in  his  official  capacity,  from 
three  diflferent  sources,  the  share  of  the  aggregate  of  which, 
belonging  to  the  relator  in  the  suit,  was  460  dollars  and  21 
cents,  fke  amount  for  which  judgment  was  rendered  below; 
that  the  sources  from  which  said  sum  was  derived  were, 
from  the  sale  of  real  estate  of  the  ward,  228  dollars  and 
27  cents,  from  the  effects  of  the  mother  of  said  relator, 
who  departed  this  life  soon  after  her  husband,  the  relator's 
£Bither,  118  dollars  and  87  cents,  and  from  the  administra- 
tor oi  the  estate  of  the  rdator's  father,  the  balance  of  said 
460  dollars  and  21  cents. 

On  the  sale  of  the  real  estate  of  the  ward  above  men- 
tioned, no  bond  was  executed  by  the  guardian,  and  it  is 
sought,  in  this  suit,  to  hold  the  sureties  in  his  original 
bond  as  guardian  liable  for  the  moneys  derived  from  the 
sale  of  said  real  estate. 

The  118  dollars,  derived  from  the  estate  of  the  mother 
of  the  relator,  were  received  in  this  manner.  The  mother 
died  intestate.  No  letters  of  administration  were  taken 
out  upon  her  estate.  The  guardian  of  her  children,  the 
above-named  Patkn^  took  possession  of  and  realized  from 
it  over  1,000  dollars,  of  which  the  share  of  the  relator  was 
a  fraction  over  118  dollars.  Her  estate  consisted  of  person- 
alty alone.  It  is  objected  that  the  sureties  in  the  original 
bond  of  the  guardian  can  not  be  held  liable  for  the  sum 
derived  from  the  sale  of  the  ward's  real  estate,  nor  for  the 
sum  realized  from  the  estate  of  the  mother. 

First,  as  to  the  latter  sum. 

The  guardian,  by  virtue  of  his  office,  is  entitled  to  receive 
the  personal  estate  which  may  come  to  his  vrards  within 
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Not.  T«rm,  the  state  in  which  he  is  appointed.  Had  an  administrator 
*^^  been  appointed  npon  the  estate  of  the  relator's  mother,  it 
Waswick  wonld  have  been  his  dnty  to  hand  over  to  the  goardian 
Tkb  fikTATB.  the  smplos  on  settlement  of  said  estate.  Now,  we  do  not 
see  that  it  can  make  much  difference  to  the  defendants, 
the  Boreties  of  the  guardian,  that  said  guardian  took  the 
property  of  said  estate  in  the  manner  he  did,  instead  of 
receiving  it  from  a  regularly  appointed  administrator. 
Creditors  might  have  sued  the  guardian  as  executor  de 
son  tortj  but  it  does  not  appear  that  there  were  any;  and 
as  against  all  but  ofeditors,  in  the  absence  of  an  admin- 
istrator, the  guardian  would  be  entitled,  by  virtue  of  his 
office,  to  the  personal  estate  going  to  his  wards.  We  may 
properly  remark,  that  in  cases  where  the  personal  estate 
should  accumulate  in  the  hands  of  a  guardian,  the  Court, 
under  the  statute,  could  require  additional  security;  and 
existing  sureties,  who  might  be  unwilling  to  continue 
such,  could  procure  their  discharge.  Hence,  as  to  personal 
estate,  sureties  who  do  not  procure  their  release,  have  no 
ground  to  complain  of  the  amount  they  may  become 
liable  for. 

As  to  the  sum  derived  from  the  sale  of  the  ward's  real 
estate,  it  is  plain,  from  the  provisions  of  the  R.  S.  of  1838 
on  the  subject  (and  they  govern  this  case),  that  the  original 
bond  of  a  guardian  is  only  designed  to  secure  the  faithful 
appropriation  and  investment  of  the  personal  estate,  in- 
cluding the  rents  of  real.  Sections  51,  52,  p.  193.  Such 
is  the  property  of  which  the  guardian,  by  virtue  of  his 
office,  as  we  have  before  remarked,  has  the  right  of  control, 
and  it  is  all  that  is  in  contemplation  when  the  sureties 
enter  into  his  official  bond.  Our  statute  authorizes  guar- 
dians, in  certain  contingencies,  by  permission  of  the  proper 
Court,  to  seU  real  estate  of  their  wards;  but  it  expressly 
provides  that  this  shall  only  be  done  upon  the  guardian's 
executing  a  bond,  in  double  the  appraised  value  of  the  real 
estate  proposed  to  be  sold,  which  bond  is  to  be  executed  as 
a  part  of  the  proceedings  on  the  application  for  the  sale. 
This  bond  is  enlirely  distinct  from,  and  disconnected  with, 
the  guardian's  original  bond.    It  is  not  treated  as  addi- 


OP  THE  STATE  OF  INDIANA.  353 

tional  to  it,  to  make  up  its  sufficiency.    No  matter  how  Nov.  Tem, 
ample  and  satisfactory  the  original  bond  may  be  as  a      JSo^* 
security,  the  sale  can  not  be  permitted  upon  it,  but  only   T^^  Stats 
upon  a  new  independent  obligation.     This  fact  distin*  Tax8TATB 
guishes  the  case  of  a  guardian,  under  the  statutes  of  1838,      Baitk. 
from  that  of  an  administrator  under  those  statutes,  touch- 
ing the  sale  of  real  estate,  and  furnishes  the  reason  for  a 
different  decision  in  this  suit  from  that  made  in  Salyer  v. 
The  SUUe,  amte,  p.  202. 

We  think  the  Court  erred  in  including  in  its  judgment 
the  proceeds  of  the  sale  of  the  ward's  real  estate,  and  for 
this  cause  the  judgment  must  be  reversed. 

Per  Curiam^ — The  judgment  b  reversed  with  costs. 
Cause  remanded,  &c. 

D.  Mace  and  JR.  Jonesy  for  the  appellants. 

G.  &  Orth  and  E.  H.  Brackett,  for  the  state. 


The  State,  for  the  use  of  the  Inhabitants,  &c.,  v.  The 
State  Bank  and  Others. 

A  deed  for  the  use  of  the  inhabitants  of  a  cong;re88ional  township,  should,  under 
die  R.  S.  1838,  be  made  to  the  inhabitants,  and  not  to  the  trustees  of  the 
township. 

Section  96,  p.  89,  acts  1833,  enacts  that  the  "school-oommissioner  shall,  on 
taking  a  mortgage,  loan  to  the  applicant  any  snm  not  exceeding  half  the 
upraised  Talne  of  the  land.  Bnt  a  greater  amount  than  three  hundred  dol- 
lan  •chaU  not  be  on  loan  to  any  one  i4[>plicant  or  joint  concern  at  a  time." 
ndd,  that  a  mortgage  given  to  secare  a  loan  of  over  300  dollars  was  abso- 
lately  yoid. 

Section  5,  p.  82,  acts  1837,  which  enacts  that  npon  a  sale  made  by  a  school- 
commissioner  nnder  a  mortgage  to  the  school  ftmd,  his  deed  shall  rest  in  the 
porchaser  all  the  interest  of  the  mortgagor,  famishes  no  indication  that  the 
legislatoze  intended  that  a  failore  to  comply  with  the  requirements  of  the 
act  of  1833  should  not  aroid  the  mortgage. 

The  mtenlion  of  said  section  5  is,  that  if  through  accident  or  mistake  the  com- 
missionflr  should  receiyo  in  mortgage  titles  which  prove  to  be  oljectionablB, 
all  die  security  he  may  obtain,  in  virtue  of  such  titles,  should  be  enforced. 

A  school-commissioner  is  not  a  mere  agent,  but  an  officer  whose  duties  are 
prescribed  by  law,  and  any  act  of  his  in  direct  conflict  with  a  statute,  is  a 
nullity. 

Vol.  V-— 23 
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Not.  Term,    A  Toid  act  is  incapabla  of  ntificatioii. 

1854*        A  person  who  iias  executed  a  mortgage  which  is  Toid,  as  heiiig  contmy  to  t 
"~    ~  public  statute,  may  set  up  its  nullity  against  a  purchaser  under  it. 

^  ^^^      A  purchaser  of  land  under  a  roid  mortgage  brought  suit  to  recover  poMesaoi 

Thb  State       of  the  premises,  and  sought  to  attack  the  title  of  tfie  defendant,  by  proof 

Bank.  ^lat  the  UUter  purchased  tiie  same  upon  execution  at  a  price  so  inaitequtti 

as  to  furnish  conclusiye  eridenoe  of  fraud.    Held,  that  the  plaintiff  htving 

no  title,  the  question  of  the  yalidity  of  the  defendant's  title  could  not  arise. 

mdfietdajf,        EREOR  to  the  Tippeca/noe  Court  of  Common  Pleas. 

Davison,  J. — Bill  in  chancery  by  the  plaintiff  against 
the  defendants.  The  object  of  the  snit  was  to  obtain  the 
benefit  of  a  mortgage  given  to  the  school-commissioner  of 
Tippectmoe  county  for  the  use  of  the  relators.  The  facts 
are  these: 

John  Sherry^  on  the  24th  of  December^  1836,  borrowed 
of  one  Samuel  Blacky  then  school-commissioner,  1,527  dol- 
lars of  funds  in  his  hands  belonging  to  the  relators.  To 
secure  the  payment  of  the  loan.  Sherry  executed  a  moitr 
gage  of  the  south-east  quarter  of  section  six,  in  township 
twenty-two,  of  range  six  west  On  the  15th  of  September^ 
1840,  Jesse  EvanSj  the  successor  in  office  of  Blackj  sold  the 
mortgaged  premises  at  public  auction.  They  were  pur- 
chased, at  that  sale,  by  James  P.  EUiSj  one  of  the  trustees 
of  the  relators,  for  1,550  dollars.  The  purchase  was  made 
for  them.  Pursuant  to  this  sale,  EvanSj  as  school-commis- 
sioner, executed  a  deed  to  Ellis  and  his  co-^trustees  and 
their  successors,  for  the  use  of  the  relators.  This  was 
done  through  mistake.  The  deed  should  have  been  made 
directly  to  the  inhabitants  of  the  congressional  township. 
After  the  mortgage  was  executed,  various  judgments  w^ 
recovered  against  Sherry^  upon  which  executions  were 
issued,  and  under  which  the  state  bank,  on  the  9th  of  Masjh 
1840,  and  prior  to  the  sale  on  the  mortgage,  purchased  as 
her  property  the  whole  of  section  six  above  mentioned,  and 
also  the  adjoining  section  four,  for  8,546  dollars;  but  for 
the  quarter  embraced  in  the  mortgage,  she  paid  only  5  dol- 
lars, it  being  at  the  time  worth  at  least  1,800  doUars.  The 
bank,  at  the  time  of  her  purchase,  had  actual  notice  of  the 
existence  of  the  mortgage,  and  she  is  now  in  possession  of 
the  land  in  dispute.    Sherry  is  insolvent,  and  the  mortgage 
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remains  unsatisfied,  except  so  four  as  satisfied  by  the  com-  ^o^-  Twa, 
misaioner's  sale.  ^^^^ 


The  bill  prays  that  the  mistake  in  the  conveyance  be   1^  Statb 
corrected;  that  the  bank  be  compelled  to  surrender  up  Tbk&tats 
possession  of  the  land  claimed  by  the  relators;  or  if  the      ^^^>^ 
Court  should  deem  the  sale  to  the  inhabitants,  &c.,  inope- 
rative, then  to  foreclose  the  mortgage,  &c.     General  relief 
is  also  prayed.     Upon  final  hearing  the  bill  was  dismiss- 
ed, &c. 

The  mortgage  upon  which  the  plaintiff  relies  in  support 
of  her  title  to  the  premises,  was  given  under  an  act  of  the 
legislature  approved  February  2, 1833.  Section  96  of  that 
act  provides,  that  the  ^<  school-commissioner  shall,  on  taking 
a  mortgage,  loan  to  the  applicant  any  sum  not  exceeding 
half  the  appraised  value  of  the  land.  But  a  greater  amount 
than  three  hundred  dollars  shall  not  be  on  loan  to  any  one 
applicant  or  joint  concern  at  a  time."   Acts  of  1833,  p.  89. 

The  language  of  this  enactment  is  clear,  explicit  and 
imperative,  and  leaves  no  room  for  construction.  It  ex- 
presses a  plain  legislative  intention  that  more  than  three 
hundred  dollars  shall  not  be  on  loan  to  any  one  person  at  a 
time.  Such  being  the  manifest  intent  of  the  act,  it  would 
seem  needless  to  inquire  into  its  policy.  Still  it  may  be 
said  that  the  limitation  in  point  of  amount  was  not  made 
merely  for  the  safety  of  the  fond;  because  that  object  was 
attained  by  other  provisions  of  the  same  statute,  which 
required  the  commissioner  to  loan  on  unincumbered  real 
estate,  for  which  the  borrowers  could  produce  perfect  titles. 
We  think  the  purpose  of  the  limitation  was,  mainly,  to 
afford  facilities  to  all  who  might  desire  to  become  bor- 
rowers; to  enable  men  of  limited  means  to  procure  small 
loans,  and  thus  difiiise  the  benefits  as  far  as  possible,  and 
prevent  the  few  from  engrossing  the  entire  fund. 

The  commissioner,  in  the  case  before  us,  loaned  to  one 
applicant  1,527  dollars,  to  secure  the  payment  of  which  the 
mortgage  in  question  was  given.  That  loan  was  made 
against  the  express  letter  and  also  the  obvious  policy  of 
the  law.    Was  the  mortgage,  on  that  account,  void?     In 
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MOT.  T«m,   fona,  it  was  a  contract,  and  "it  is  believed  that  no  con- 

•*°*^       tract  was  ever  held  valid,  the  making  of  which  was  ex- 

Tem  8tatb   pressly  or  directly  prohibited  by  law.     To  hold  a  contract 

Tbm  Statb   binding,  which  is  thus  prohibited,  would  be  to  enforce  that 

Bank.       ^hich  the  legislature  ha?  forbidden,  and  be,  in  effect,  the 

repeal  of  a  law  by  judicial  construction.''     Chitty  on  Con- 

/  ,  tracts  693,  and  authorities  there  cited.     Also,  Story  on 

Cont.  641. 

Harris  v.  Runnels,  12  Howard  79,  is  relied  on  as  an 
authority  modifying  the  rule,  that  a  contract  which  is  ex- 
pressly prohibited  by  statute  is  void  That  was  an  action 
on  the  indorsement  of  a  promissory  note,  the  consideration 
of  which  note  was  the  sale  of  slaves  brought  into  the  state 
of  Mississippi  and  sold  contrary  to  the  provisions  of  a  stat* 
ute  which  imposed  a  penalty  of  100  dollars  against  the 
seUer  and  buyer  of  each  slave  so  sold.  The  contract  was 
held  valid.  The  question  in  that  case  was  whether  the 
Mississippi  statute  prohibited  the  contract  by  implicataon. 
And  the  Court  ruled,  that  <' where  a  statute  is  silent,  and 
contains  nothing  from  which  the  contrary  can  properly 
be  inferred,  a  contract  in  contravention  of  it  is  void.  Bat 
the  whole  statute  must  be  examined  in  order  to  decide 
whether  or  not  it  does  contain  anything  frora  which  the 
contrary  can  be  properly  inferred."  But  it  appeared  from 
other  parts  of  the  statute  then  under  consideration,  that 
the  legislature  did  not  intend  to  declare  the  contract  void. 
The  force  of  this  authority,  when  applied  to  the  case  before 
us,  is  not  perceivable.  There  is  nothing  in  the  act  of  1833 
from  which  it  can  be  ^properly  inferred"  that  the  legisla- 
ture intended  that  contracts  prohibited  by  section  96  of 
that  act,  should  not  be  considered  void 

But  we  are  referred  to  an  act  of  1837,  which  provides 
that  upon  a  sale  made  by  a  school-commissioner  under 
such  mortgage,  his  deed  shall  vest  in  the  purchaser  all  the 
interest  of  the  mortgagor.     Acts  of  1837,  s.  5,  p.  32. 

This  provision,  it  is  said,  contemplates  a  failure  of  the 
school-commissioner  to  observe  the  rules  prescribed  for  his 
governance  in  making  a  loan,  and  affirms  the  validity  of 
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the  security,  notwithstanding  such  failure;  "and,  there-  Hot.  Term, 
fdle,  the  legislature  did  not  intend  that  a  failure  to  com-  ^qQ^ 
ply  with  the  requirements  of  the  statute  would  avoid  the  Tbe  State 
mortgage."  This  construction  is  not  strictly  correct.  The  Thb  Btatk 
provision  in  the  latter  act  refers  to  "the  interest  of  the  Bakk. 
mortgagor"  in  the  mortgaged  premises,  and  nothing  more. 
The  commissioner  was  not  authorized  to  take  anything  in 
mortgage  save  land  which  was  unincumbered,  the  legal 
and  equitable  title  to  which  was  in  the  applicant  for  the 
loan.  But  the  act  presupposes  that  in  discharge  of  that 
branch  of  his  duty,  the  commissioner  may,  in  some  cases, 
be  deceived,  and  simply  intends  that  if,  through  accident  or 
mistake,  he  should  receive  in  mortgage  titles  which  prove 
to  be  objectionable,  all  the  security  he  may  obtain  in  virtue 
of  such  titles,  should  be  enforced  It  is  not  difficult  to  see 
that  the  commissioner  might  furnish  a  reason  why  he  had 
been  imposed  on  by  a  defective  title  to  the  mortgaged 
premises;  but  if  he  should  loan  over  300  dollars,  he  could 
have  no  excuse,  because  the  law,  in  express  terms,  prohib- 
its it.  Nor  can  the  act  of  1837  be  so  construed  as  to  sanc- 
tion, in  any  case,  a  loan  of  more  than  300  dollars  "to  any 
one  applicant  or  joint  concern  at  a  time."  In  none  of  these 
enactments  do  we  perceive  anything  conducing  to  show 
that  the  legislature  meant,  that  a  mortgage  given  to  secure 
a  loan  for  any  amount  over  the  limit  fixed  by  the  act  of 
1833,  should  be  enforced. 

It  is  said  that  the  commissioner  was  an  agent  for  the 
several  townships  in  his  county;  that  in  making  the  loan, 
it  is  true  he  violated  his  instructions;  but  his  principals, 
by  the  purchase  of  the  land  and  the  institution  of  this  suit, 
have  ratified  the  act,  and  it  is  not  competent  for  the  bank 
to  set  up  such  violation  of  the  statute  in  avoidance  of  the 
contract.  It  was,  however,  incumbent  on  the  plaintiff  to 
produce  a  valid  title  to  the  premises.  The  mortgage  was 
the  foundation  of  her  title.  K  it  was  inoperative,  she  had 
no  right  of  recovery  in  this  suit.  An  individual  may  ratify 
the  unauthorized  act  of  his  agent,  when  such  act  is  void- 
able merely,  not  void.  But  a  school-commissioner  is  not 
&  mere  agent;  he  is  an  officer  whose  duties  are  prescribed 
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NaT.  Term,   by  law.     His  act,  in  the  present  case,  was  in  direct  conflict 
^^^'      with  a  statute,  and  most,  therefore,  be  considered  a  nullity. 

Thb  Stats   But  a  void  act  is  in  no  case  susceptible  of  ratification.    Mr. 

Ths  Statb  8tori/y  in  his  treatise  on  Agency,  says,  that  "contracts  or 
^***'  acts  which  are  illegal,  or  against  public  policy,  being  void, 
ought  not  to  be  allowed  to  acquire  any  validity  from  being 
subsequently  confirmed,  since  the  same  noxious  qualities 
adhere  to  the  ratification  as  existed  in  the  original  Iransac- 
tion."     Story  on  Agency,  ss.  240,  341. 

There  is  evidently  a  distinction  between  acts  which  are 
illegal  because  they  are  unauthorized  bylaw,  and  those  di- 
rectly in  conflict  with  a  statute.  Thb  diflerence  is  plainly 
marked  in  The  State  v.  Buffah,  2  Hill  434,  cited  by  the 
plaintiffl  In  that  case  the  commissary  general,  by  his 
deputy,  had  loaned  the  arms  of  the  state  and  took  a  bond 
to  the  state  for  their  return.  The  Court  held  that  the  act 
was  unauthorized  by  statute,  but  that,  nevertheless,  it  was 
competent  for  the  state  to  waive  the  tort  and  sue  on  the 
bond.  Judge  Nelson^  who  delivered  the  opinion,  said,  "  All 
contracts  which  have  for  their  object  anything  repugnant 
to  justice,  or  against  the  general  policy  of  the  common 
law,  or  contrary  to  the  provisions  of  any  statute,  are  void. 
Ex  turpi  contractu  actio  non  oritur.  It  will  be  seen  that 
the  act  of  loaning  the  arms  was  not  against  any  positive 
statute,"  This  authority  is  not  in  point,  because  the  mort- 
gage under  consideration  was  taken  to  secure  a  loan  ex- 
pressly  forbidden  by  law.  Still,  the  reasoning  of  the  Court 
sustains  the  doctrine,  that  contracts  in  violation  of  statutes 
are  void. 

It  is  contended  that  S^rr^  induced  the  commissioner  to 
violate  his  instructions;  that  the  defence  is  iniquitous,  and 
can  not  be  regarded  with  favor.  The  answer  to  all  that  is, 
that  the  commissioner  acted  in  defiance  of  an  express  pro- 
vision of  the  statute.  Sherry  has  set  up  no  defence;  but 
if  he  had,  the  objections  to  the  mortgage  now  raised  by 
the  bank,  would  be  alike  available  to  him.  In  De  Groot  v. 
Van  Duzer,  20  Wend.  393,  the  Court  say,  that  "the  ques- 
tion  is  not  whether  such  defence  is  conscientious  between 
the  parties,  where  perhaps  the  defendant  has  been  himself 
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mare  cmlpable  than  the  plaiiitiff,  who  is  endeavoring  to  en-   Not.  Teim, 
force  the  contract  against  him;  for  in  the  language  of  lord      ^°^' 
Mansfieldj  it  is  not  for  the  sake  of  the  defendant  that  the  Thb  Statb 
objection  is  ever  allowed  in  such  cases;  but  it  is  on  gene-       Leak. 
ral  principles  of  policy,  that  Courts  will  not  lend  their  aid 
to  any  one  who  founds  his  claim,  or  cause  of  action,  upon 
either  an  immoral  or  illegal  act"    20  Vt.  B.  189. — 5  DalL 
299. 

Again,  it  is  said  that  the  premises  in  dispute  were  worth 
2,000  dollars;  that  the  bank  purchased  them  at  public  sale 
for  5  dollars;  showing  the  inadequacy  of  price  to  be  so 
great  as  to  furnish  oondusiye  eyidence  of  fraud.  This 
position  involves  an  inquiry  not  pertinent  to  the  case.  If 
our  view  be  correct,  the  relators  have  no  valid  claim  on  the 
land,  because  the  mortgage  is  not  operative  for  any  pur- 
pose. The  inadequacy  of  price  is,  therefore,  a  matter  un- 
important to  the  pJaintiff.  Whether  Sherry  could  success- 
folly  dispute  the  validity  of  the  sale  to  the  bank  or  not,  is 
a  question  which  does  not  arise  in  the  record. 

We  are  of  opinion  that  the  mortgage  is  a  nullity,  and 
being  so,  the  commissioner's  sale  vested  in  the  relators  no 
title.    It  follows  that  the  plaintiff  is  not  entitled  to  recover. 

Per  Curiam. — The  decree  is  affirmed  with  costs. 

K  C.  Gregory  and  R.  Jbnesy  for  the  state. 

A.  &  White  and  K  W.  Chase^  for  the  defendants. 


The  State  v.  Leak  and  Others. 

IVand  vitiates  a  paidon  or  remiBsioii. 

Wben  it  may  reasonably  be  inferred  from  lihe  language  of  a  pardon  or  remis- 
sion, considered  in  connection  with  the  record  of  the  canse  in  which  it  was 
granted,  that  the  executlTe  was  deceiTod  or  imposed  npon  by  those  procitr- 
ing  it,  by  fidse  statements  or  an  omission  to  state  relevant  fikcts,  Uie  pardon 
or  remission  is  void. 

L.  m  March,  1839,  being  in  prison  charged  with  the  crime  of  murder,  was  let 
to  bail  by  one  of  the  associate  jndgee,  npon  his  execnting  a  recognlkance  for 
S,000doUan,  with  soredefl,  for  his  appeanuice,&c.   Having  fiuled  to  appear 
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Not.  Tem,       and  antwor  to  the  reeognimice,  he  ud  bis  swedes  were  defiolted.    irndg- 
1864.  n^<^^  ^u  ailerwerds  rendered  against  them  apon  acire  fadaa,  and  subse- 

r qnently,  in  October,  1839,  the  goyernor  remitted  to  the  sareties  1,500  dollars, 

*  oTAT«        pj^  ^  ji^^  recognizance,  by  an  instrament  reading  as  follows:    ** David 
t.«aV.  WaUaet,  pxwtnoT  of  the  state  of  Indkma.    To  all  who  shall  see  diese  prea- 

ents,  greeting.  Know  ye  that  I  hereby  remit  unto  G.  Dmymn'*  (and  the  other 
sureties,  naming  them)  "  the  snm  of  fifteen  hundred  dollan,  it  being  part  of 
the  amount  of  a  judgment  on  forfeiture  of  recognizance  rendered  against 
tiiem  at  the  last  term  of  the  Owen  Circuit  [Court],  as  security  lor  the  appeap- 
ance  of,  &c.  The  signature  of  the  goyeraor  and  seal  of  the  state  were  an- 
nexed, and  the  instrument  was  duly  attested  by  the  secretary  of  state.  The 
constitution  in  force  iHien  the  instrument  of  remission  was  executed,  gare  the 
goremor  "power  to  remit  fines  and  forfeitures,  grant  reprieves  and  pardons, 
•xcept  in  cases  of  impeachments."  The  Instrument  not  stating  the  dime  for 
which  L.  was  to  appear  and  answer,  nor  the  amqunt  of  the  judgment  upon 
the  forfeiture  of  the  recognizance,  hdd,  that  it  must  be  presumed  that  the 
goremor  was  not  informed  of  these  fiKts,  and  that  the  recognizance  was 
therefore  rold. 

Wedn^iay,        ERROR  to  the  Owen  Circnit  Court 

Perkins,  J. — Debt  by  the  Siate  against  Leak  and  others, 
apon  a  judgment  on  a  forfeited  recognizance.  The  amoimt 
of  the  judgment  was  2,000  dollars. 

The  defendants  pleaded  payment,  and  secondly,  a^  to 
r  lySOO  dollars  of  said  judgment,  that  in  itfarcA,  1839,  Wil- 
Ham  Leah,  one  of  the  defendants,  was  in  prison,  charged 
with  the  murder  of  one  James  Carter;  that  afterwards  he 
was  let  to  bail  by  one  of  the  associate  judges,  upon  his 
executing  a  recognizance,  in  the  sum  of  2,000  dollars,  with 
Duignatiy  BamSy  Foster^  WelU^  and  Bams^  sureties  for  his 
appearance,  &c;  that  he  failed  to  appear  and  answer  to 
his  recognizance;  that  he  and  his  sureties  were  defaulted; 
that  judgment  was  subsequently  rendered  against  them 
upon  scire  facias^  and  that,  afterwards,  and  before  the  com- 
mencement of  this  suit,  David  WcUlacey  then  the  governor 
of  the  state  of  IndibnOy  remitted  to  the  said  defendants  said 
sum  of  1,500  dollars,  part,  &c.,  by  a  duly  executed  instru- 
ment here  copied. 

^^  David  Wallace  J  governor  of  the  state  of  Indiana.  To 
all  who  shall  see  these  presents,  greeting.  Know  ye  that 
I  hereby  remit  unto  O.  DuignaUj  Stephen  BamSy  Isaac 
Bamsy  Ambrose  Foster^  and  WWiam  WeUs,  the  sum  of 
fifteen  hundred  dollars,  it  being  part  of  the  amount  of  a 
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judgment  on  fcNrfeiture  of  recognizance  rendered  against  ^o^-  '^ean 
them  at  the  last  term  of  the  Owen  Circuit  [Court],  as  se-      ^^^' 
curity  for  the  appearance  of  William  Leak.    In  testimony  Tub  Stat» 
whereof  I  have  hereunto  set  my  hand  and  caused  to  be      Lbak. 
affixed  the  seal  of  the  state,  at  Indianapolis^  the  23d  day 
of  October^  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  thirty-nine,  the  twenty-third  year  of  the  state, 
and  of  the  independence  of  the  United  States^  the  sixty- 
fourth.    David  Wallace.   By  the  governor.  Wm.  J.  Brovmy 
secretary  of  state." 

To  this  plea  the  plaintiff  replied,  that  said  remission 
was  obtained  by  fraud,  in  this,  that  said  Leak  had  been 
arrested  upon  a  charge  of  murder;  that  when  he  procured 
the  other  defendants  to  become  his  sureties  in  the  recogni* 
zance  by  which  he  was  let  to  bail,  he  fully  indemnified 
them  in  the  whole  sum,  by  conveying  to  them  a  large  ^ 

amount  of  property,  with  the  understanding  between  them 
that  said  Leak  was  to  flee  the  country,  and  never  appear 
to  answer  to  said  charge,  which  facts  were  concealed  from 
the  governor  when  he  executed  the  said  remission. 

General  demurrer  to  this  replication  sustained,  and  judg-  ^ 
ment  for  the  defendants;  it  being  agreed  by  the  parties  that 
SOO  dollars  of  said  judgment  of  2,000  dollars  had  been  paid. 

The  constitution  of  the  state,  at  the  time  the  remission 
in  question  was  executed,  conferred  upon  the  governor  the 
power  to  grant  pardons,  &c.,  in  these  words: 

^He  shall  have  power  to  remit  fines  and  forfeitures, 
grant  reprieves  and  pardons,  except  in  cases  of  impeach- 
ments." 

The  exercise  of  this  important  power  was  not  regulated 
by  statute.  No  mode,  no  conditions  were  prescribed.  The 
power  itself  was  adopted  from  the  fn^i^A  constitution,  and 
the  manner  of  its  exercise  not  being,  in  this  state,  pointed 
out  by  statute,  we  naturally  turn  to  the  judicial  decisions 
in  Et^landy  in  short,  to  the  common  law,  for  the  solution* 
of  questions  relative  to  the  validity  of  its  exercise  in  par- 
ticular cases. 

It  is  well  settled  in  the  British  Courts  that  fraud  vitiates 
a  pardon  or  remission,  and  so  it  is  in  the  American.    But 


362  CASES  IN  THE  SUPREME  COURT 

Not.  Term,   how  this  fraud  must  appear,  is,  perhaps,  not  so  cleaily  de* 
•^^^^^*      termined.    It  is  insisted  that  it  can  not  be  pleaded,  and 

i^iK  State  established  by  extrinsic  evidence,  that  is,  evidence  not  for- 
Lkak.  nished  by  the  record  of  the  suit  in  -which  the  pardon  <m 
remission  is  granted.  This  t>oint  we  shall  not  examine  in 
deciding  the  case  before  us.  The  authorities  and  text- 
books all  concur  in  this:  that  whenever  it  may  reasonably 
be  inferred  from  the  contents  of  the  pardon  or  remissimi 
itself,  considered  in  connection  with  the  record  of  the  canae 
in  which  it  was  granted,  that  the  executive  was  deceived 
or  imposed  upon  by  false  statements,  or  an  omission  to 
state  relevant  facts,  on  the  part  of  those  procuring  the  par- 
don or  remission,  the  one  or  the  other,  as  the  case  may  be, 
is  void.  4  Black.  Comm.  400. — Cokej  in  his  3d  Inst,  238^ 
says,  ^  And  that  party  which  informeth  not  the  king  troly, 
is  not  worthy  of  his  grace  and  forgiveness,  and  therefcxe 
either  gvppressio  veri  or  expressio  falsi  doth  avoid  the 
pardon." 

Chitty^  in  his  Criminal  Law,  vol.  1,  p.  770,  lays  it  down, 
that  "in  order  to  render  a  pardon  valid,  it  must  ex[we8s 
with  sufficient  accuracy  the  crime  it  is  intended  to  far^ 
givef  and  on  page  771  he. says,  "it  is  also  a  general  rule 
that  wherever  it  may  reasonably  be  intended  that  the  king, 
when  he  granted  the  pardon,  was  not  fully  apprised  of  the 
heinousness  of  the  offence,  and  how  far  the  defendant  stood 
committed  on  the  record,  the  pardon  is  altogether  void*" 

In  regard  to  the  remission  under  consideration,  we  think 
it  may  "reasonably  be  intended,"  from  the  vagueness  and 
uncertainty  of  its  statements,  that  the  governor,  when  he 
granted  it,  was  not  fully  apprised  of  the  facts  of  the  case. 
The  remission  does  not  state  the  crime  which  the  recog- 
nizance required  an  appearance  to  answer  to,  nor  does  it 
state  the  amount  of  the  judgment,  1,500  dollars  of  which 
it  remits.  Now,  we  think  it  may  be  fairly  inferred  that  tiie 
governor  was  not  advised  of  these  facts.  Had  he  known 
that  Leak  was  recognized  upon  a  charge  of  murder,  and 
that  the  judgment  on  the  recognizance  was  for  but  2,000 
dollars,  it  can  scarcely  be  possible  that  he  would  have 
remitted  three-fourths  of  that  judgment,  leaving  but  SOO 
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dollars  to  be  paid  by  bail  upon  a  recognizance  for  so  hein-  ^o^-  Term, 
ous  a  crime.  1864. 


A  late  case  in  the  Supreme  Court  of  North' Carolina^  The  State 
The  State  v.  Mclntyre^  folly  sustains  the  view  we  have  Leak. 
ta]^en.  In  that  case  the  defendants  were  convicted  of  ao*^ 
assault  and  battery,  and  sentenced  to  imprisonment.  They 
applied  to  the  Supreme  Court,  and,  while  the  cause  was 
pending  there,  applied  to  the  governor  and  obtained  a  par- 
don. The  pardon,  after  reciting  the  facts  of  the  conviction, 
sentence,  &c.,  reads  thus:  <^I  do,  by  these  presents,  pardon 
the  said  James  and  David  Mclntyre  the  offence  whereof 
they  stand  convicted,  remitting  so  much  of  said  judgment 
as  extends  to  imprisonment,"  &c.  The  pardon  does  not 
recite  the  fact  that  an  appeal  had  been  taken  in  the  cause 
to  the  Supreme  Court,  but  simply  speaks  of  the  defend* 
ants  as  standing  convicted,  and  it  was  held,  that  from  this 
circumstance  it  might  reasonably  be  intended  that  the  gov* 
eraor  was  not  informed  of  such  appeal;  it  was  asserted 
that  he  should  have  been,  as  the  information  mighty  per* 
haps,  have  influenced  his  action  in  the  premises;  and  it 
was  held,  that  as,  by  inference,  he  was  not  so  informed, 
the  pardon  was  void. 

Pardons  and  remissions  are  in  derogation  of  the  law, 
and  should  never  be  extended  except  in  cases  which,  could 
the  law  have  foreseen,  it  would  have  excepted  from  its 
operation;  yet  the  heedlessness  with  which  they  had  been 
granted  had  become  a  serious  evil.  Our  new  constitution, 
article  5,  section  17,  attempted  to  provide  for  some  check 
npon  this  abuse;  but  the  most  effective  corrective  will  be 
found  in  the  strict  application  to  those  acts  of  executive 
grace  of  the  rules  of  law  by  the  Courts. 

We  think  the  remission  under  consideration  void,  the 
plea  setting  it  up  bad,  and  that,  hence,  on  the  demurrer, 
the  judgment  should  have  been  for  the  plaintiff. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

J:  &  WattSj  for  the  state. 

J.  JIf.  Hdnna^  H.  Secrestj  and  W.  A.  Gorman^  for  the  de- 
fendant 
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Not.  Term, 

1854. 


Johnson  v.  Stebbinb. 

A  complaiiit  for  libel  was  as  follows:  Barlhohmao  Circnit  Court,  lie 
plaintiff,  J.,  says,  that  at  the  time  of  the  pablication  of  the  Ubelons  artide 
hereinafter  set  forth,  he  was  postmaster  at  TaylorsvUU,  Indiana,  and  with  his 
family  resided  in  the  honse  in  which  the  post-office  was  kept  bv  him ;  the 
defendant,  <S.,  on  the  18th  of  Jcuiiiai^,  1854,  pnblished  in  a  newspi^er 
called,  &c.,  of  and  concerning  the  phuntiff,  as  postmaster  aforesaid,  and  of 
and  oonceming  the  plaintiff,  as  proprietor  and  occapant  of  said  house  ia 
which  the  post-office  was  kept  as  aforesaid,  the  following  false  and  malicious 
libel,  to-wit:  "Some  one  writing  from  TajfhrsvtUe,  India/ta,  gives  vs  the 
particulars  of  an  affray  that  came  off  at  that  place  recently,  in  which  pistols 
were  discharged,  but  fortunately  no  one  was  injured.  The  writer  further 
says,  that  the  house  in  which  the  post-office  is  kept,  is  of  such  a  low 
character,  that  a  decent  lady  dare  not  enter.  We  know  nothing  of  the 
matter,  save  by  the  representations  of  our  correspondent;  but  should  his 
statement  prove  true,  it  is  high  time  the  post^iffice  was  in  the  hands  of 
others."  Whereby  the  plaintiff  says  he  has  sustained  damage  to  the 
amount  of,  &c.,  for  which  he  daims  judgment,  &c. 

Held,  that  the  declaration  was  sufficient  in  point  of  form. 

Held,  also,  that  the  matter  contained  in  the  publication  was  libelons. 

The  defendant's  answer  contained  three  paragraphs.  1.  A  general  denial  of 
the  complaint,  with  an  averment  that  the  publication  was  true.  2.  The 
second,  by  way  of  justification,  set  up  and  described  an  affray  correspond- 
ing  with  that  in  the  publication;  alleged  that  the  plaintiff  kept  a  grocery  in 
which  intoxicating  drinks  were  sold  by  retail,  and  that  by  reason  Hienoi, 
disorderly  and  drunken  persons,  who  made  noises  and  disturbances,  were 
kept  in  and  about  said  house;  and  that  the  plaintiff  permitted  thom  to  gam- 
ble therein  for  money  and  spirits;  wherefore,  &c  3.  The  third  paragrajA 
admitted  that  the  defendant  was  the  publisher  of  said  paper,  and  alleged 
that  before  the  publication  of  said  article  he  received  a  letter  centaimng 
the  statements  made  therein,  which  he  believed  to  be  true,  and  published 
without  malice,  for  public  information,  and  to  correct  the  improper  practices 
in  said  hou<«.  That  the  complaint  contained  no  cause  of  action,  because 
the  statement  contained  no  libel. 

Held,  that  the  general  denial  in  the  first  paragraph  was  in  conformity  with  the 
code  of  1852. 

Held,  also,  that  the  averment  in  that  paragraph  that  the  publication  was  true, 
was  mere  surplusage,  and  might  have  been  stricken  out  on  motion. 

Held,  also,' that  the  second  paragraph  set  up  a  sufficient  justification. 

Held,  also,  that  the  third  paragraph  neither  answered  nor  mitigated  the  charge 
in  the  complaint 

Under  the  new  system  of  pleading  a  demurrer  only  reaches  to  the  particular 
pleading  demurred  to,  and  the  Court  can  not  search  through  the  pleadings 
for  the  first  error,  unless  for  the  purpose  of  examining  the  jurisdiction  of 
the  Court. 

To  sustain  an  action  for  libel,  it  is  not  necessary  that  the  words  should  be 
libelous.    Any  publication  that  tends  to  degrade,  disgrace,  or  injure  the 
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duincter  of  a  penon,  or  bring  him  into  contempt,  hatred,  or  ridicule,  is  as  Not.  Term, 

mnch  a  libel  as  tfaongh  it  contained  charges  of  infamy  or  crime.  1854. 

In  actions  ibr  libel,  the  answer  in  justification  mast  specifically  point  out  the  r 

acts  of  which  the  plaintiff  was  guilty,  in  order  that  the  Court  may  see  ^^ 

whether  the  defendant  was  justified  in  what  he  published.  Stxbbiivs. 

APPEAL  from  the  Bartholomew  CSrctut  Court  Wednesday, 

HovBT,  J. — On  the  third  of  February^  1854,  Johnson  filed 
his  complaint  against  Siebbins  for  libel,  which  reads  as 
follows: 

^^Bartholomew  Circuit  Court.  The  plaintiff,  Benajah 
Johnson^  says,  that  at  the  time  of  the  publication  of  the 
libelous  article  hereinafter  set  forth,  he  was  postmaster  at 
Taylorsvillej  Indiana^  and  with  his  family  resided  in  the 
house  in  which  the  post-office  was  kept  by  him;  the  de- 
fendant, CobinUms  Siebbins^  on  the  18th  of  Januflry^  1854, 
published  in  a  newspaper,  called  <  The  Spirit  of  the  West^ 
of  and  concerning  the  plaintiff,  as  postmaster  aforesaid, 
and  of  and  concerning  the  plaintiff^  as  proprietor  and  occu- 
pant of  said  house  in  which  the  post-office  was  kept  as 
aforesaid,  the  following  false  and  malicious  libel,  to-wit: 

<<<Some  one  writing  to  us  from  Taylorsvilley  Indiana^ 
gives  U8  the  particulars  of  an  affiay  that  came  off  at  that 
place  recently,  in  which  pistols  were  discharged,  but  for- 
tunately no  one  was  injured*  The  writer  further  says  that 
the  house  in  which  tlie  post-office  is  kept,  is  of  such  a  low 
character,  that  a  decent  lady  dare  not  enter.  We  know 
nothing  of  the  matter,  save  by  the  representations  of  our 
correspondent;  but  should  his  statement  prove  true,  it  is 
high  time  that  the  post-office  was  in  the  bands  of  others.' 

'^Whereby  the  plaintiff  says  he  has  sustained  damage  to 
the  amount  of  5,000  dollars,  for  which  he  claims  judg- 
ment, &a" 

The  defendant  filed  an  answer  containing  three  para- 
graphs: 

The  first  is  a  general  denial  of  the  complaint,  with  an 
averment  that  the  publication  is  true. 

The  second  is  in  justification,  and  sets  up  and  describes 
an  affray,  corresponding  to  that  in  the  publication;  alleges 
that  the  plaintiff  kept  a  grocery  in  which  intoxicating 
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Not.  Term,   drinks  were  sold  by  retail,  and  that  by  reason  thereof  dis- 

^^^'       orderly  and  drunken  persons,  who  made  noises  and  dis- 

J0HK8OK     torbances,  were  kept  in  and  about  said  house;  and  that 

8TBBBIN8.    the  plaintiff  permitted  them  to  gamble  therein  for  money 

and  spirits;  wherefore,  &c. 

The  third  admits  that  the  defendant  was  the  publisher 
of  said  paper,  and  says  that  before  the  publication  of  said 
article,  he  received  a  letter  containing  the  statements  made 
therein,  which  he  believed  to  be  true,  and  published  them 
without  malice,  for  public  information,  and  to  correct  the 
improper  practices  in  said  house.  That  the  complaint 
contains  no  cause  of  action,  because  the  statement  con- 
tains no  libel. 

The  plaintiff  demurred  to  the  answer,  and  assigned  the 
following  causes: 

To  the  first  paragraph.  "  The  justification  is  insoflScient, 
as  the  charge  therein  does  not  touch  the  charge  in  the  libel- 
ous article,  and  does  not  reach  the  plaintiff" 

To  the  second,  that  the  keeping  of  such  a  house  as 
therein  mentioned,  would  not  justify  the  publication  of 
the  article. 

To  the  third,  that  the  fact  that  the  publication  was 
made  upon  the  authority  of  the  letter,  can  not  justify  the 
defendant. 

The  Court,  upon  argument,  sustained  the  demurrer  as 
to  the  complaint,  and  gave  judgment  for  the  defendant; 
whereupon  the  plaintiff  appealed  to  this  Court 

Although  the  complaint  would  have  been  wholly  insuf- 
ficient as  a  declaration  for  libel  at  common  law,  yet  as  it 
substantially  complies  with  the  new  system  of  pleading, 
no  objection  as  to  its  form  can  be  sustained.  2  R.  S., 
s.  86,  p.  45.— Jrf.  Form  18,  p.  346.— Fty  v.  BenneUj  1  Code 
Rep.  N.  S.  238.  The  question  as  to  whether  the  matter 
contained  in  the  publication  is  libelous,  can  scarcely  admit 
of  a  doubt.  It  is  not  necessary  that  the  words  should  be 
slanderous^  to  sustain  an  action  for  libel.  Any  publication 
^  that  tends  to  degrade,  disgrace,  or  injure  the  character  of  a 

person,  or  bring  him  into  contempt,  hatred,  or  ridicule,  is 
as  much  a  libel  as  though  it  contained  charges  of  infamy  or 
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crime.   i>ea;^r  v.  i^^or,  4  Mason  115^ — The  Commonwealih  Not.  Tem 
V.  Clappj  4  Mass.  163, 168.— Steele  v.  Souihwickj  9  Johns.      ^^54. 
214.— Cooper  v.  Greeley j  1  Denio  347.— White  v.  Mchollsj  3 
Howard(U.  S.)266.r— Armentroutw.MorandOySBlBLckf.  426. 

The  meaning  of  the  article  published  in  this  case,  so  far 
^  as  it  relates  to  the  plaintiff,  imputes  to  him  degradation 
and  want  of  moral  character,  and,  if  untrue,  would  tend  to 
injure  and  disgrace  him.  Such  must  have  been  the  mean- 
ing entertained  by  the  writer;  for  in  conclusion  he  says, 
^should  this  statement  prove  true,  it  is  high  time  the  post- 
office  was  in  the  hands  of  others/' 

The  first  paragraph  of  the  answer  contains  a  general 
denial  Such  a  denial  is  in  conformity  with  the  code, 
2  B.  S.,  8. 66,  p.  42,  and  is  unobjectionable,  as  it  puts  every 
material  allegation  of  the  complaint  in  issue.  The  latter 
part  of  this  paragraph,  containing  the  general  averment 
that  the  publication  is  true,  is  merely  surplusage,  and 
might  have  been  stricken  out  on  motion  of  the  plaintiff. 
2  R.  S.,  s.  77,  p.  44. 

In  actions  for  Ubel,  the  answer  in  justification  must  spe- 
dficaUy  point  out  those  acts  of  which  the  plaintiff  was 
guilty,  in  order  that  the  Court  may  see  whether  the  defen- 
dant was  justified  in  what  he  published  Torrey  v.  Fields 
10  Vt  SSa.—Fidler  v.  Delavan,  20  Wend.  57^8towe  v. 
Conversej  4  Conn.  17. 

The  second  paragraph,  in  justification,  is  somewhat 
loosely  drawn,  but  two  kinds  of  illegal  practices  are  set 
forth  with  sufficient  accuracy,  under  the  new  system  of 
|deading,  to  make  out  a  justification  of  the  charge  in  the 
publication.  The  individual  or  officer  who  sells  spirituous 
liquors  to  drunken  men,  and  permits  them  to  make  noises 
and  disturbances  about  his  house,  and  also  permits  that 
house  to  be  used  for  gaming,  can  not  have  much  reason  to 
complain  if  the  character  of  the  house  should  be  called 
low — ^'so  low,  that  a  decent  lady  dare  not  enter." 

The  third  paragraph  neither  answers  nor  mitigates  the 
charge  made  in  the  complaint  The  publication  of  a  libel 
is  actionable,  though  the  defendant  had  the  libelous  state- 
ment firom  another,  and  gave  the  name  of  the  author  in 
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Not.  Term,  the  pablication.     Clarkson  v.  McCartpj  5  Blackfl  974. — 

^Q^*       Crane  v.  DougUugj  2  id.  195,  and  note  2. 

JoHiTMH         The  office  and  character  of  demurrers,  nnder  our  new 

8TBBBnra. '  system  of  pleading,  remain  to  be  considered.    The  demni^ 

rer  was  filed  to  the  answer,  and  the  Conrt,  in  conformity 

with  the  common  law,  searched  all  of  the  pleadings  for 

error,  decided  the  complaint  insufficient,  and  gave  jadg* 

ment  for  the  defendant 

The  solution  of  this  question  requires  the  constrnctioD 
of  the  following  sections  of  the  2  R.  S.,  pp.  38, 39  and  42: 

^  Sec.  50.  The  defendant  may  demur  to  the  c<Hnplaint 
when  it  appears  upon  the  face  thereof,  eith^, 

^  First  That  the  Court  has  no  jurisdiction  of  the  persoo 
of  the  defendant,  or  the  subject  of  the  action;  or, 

"Second.  That  the  plaintiff  has  not  legal  capacity  to 
sue;  or, 

^  Third.  That  there  is  another  action  pending  between 
the  same  parties  for  the  same  cause;  or, 

<<  Fourth.  That  there  is  a  defect  of  parties,  plaintiff  or 
defendant;  or, 

^  Fifth.  That  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action;  or, 

^  Sixth.  That  several  causes  of  action  have  been  impro" 
perly  united. 

'^  And  for  no  other  cause  shall  a  demurrer  be  sustained; 
and,  unless  the  demurrer  shall  distinctly  specify  and  num- 
ber the  grounds  of  objection  to  the  complaint,  it  shall  be 
overruled. 

''  Sec.  54.  When  any  of  ihe  matters  enumerated  in  sec- 
tion fifty  do  not  appear  upon  the  face  of  the  complaint,  the 
objection  (except  for  misjoinder  of  causes,)  may  be  taken 
by  answer,  ff  no  such  objection  is  taken^  either  by  demmt' 
rer  or  answer^  the  defendant  shall  be  deemed  to  have  waived 
the  same  J  except  only  the  objection  to  the  jurisdiction  of  the 
Court  over  the  subject  of  the  action, 

^^  Sec.  64.  Where  ihe  fiicts  stated  in  the  answer  are  not 
sufficient  to  constitute  a  cause  of  defence,  the  plaintiff  may 
demur  to  one  or  more  of  several  defences,  under  the  same 
rules  and  regulations  as  heretofore  prescribed  for  demuiring 
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to  the  complaint.    Unless  the  chjection  he  taken  by  demurrer j  ^^'  'r«n 
ii  skaU  be  deemed  to  be  waivedT  1^^* 


The  object  of  the  general  assembly,  in  enacting  these,  Jonrsox 
with  other  sections,  was  to  simplify  the  rules  and  practice  gvuian. 
of  pleading.  The  greatest  admirers  of  special  pleading 
-will  not  deny  that  that  system  tended,  in  many  cases,  to 
great  injustice  in  practice.  Artfnl  pleaders  wonld  plead  to 
defective  dedaiations,  and  throw  ont  sham  pleas  for  de« 
mnirers.  If  the  circuit  judge,  in  the  haste  with  which 
business  is  necessarily  done  in  such  Courts,  did  not  per^ 
ceive  the  trick,  and  the  plaintiff  proved  successfcd,  he  was 
Bure  to  find  his  case,  in  a  year  or  two,  returning  from  this 
Court  levened,  with  a  heavy  bill  of  costs  attending  it 

To  prevent  this  practice  of  injustice  and  circumvention, 
these  sections  were  enacted  They  lay  down  the  broad 
rule,  that  unless  the  objection  is  specifically  pointed  ont,  it 
shall  be  deemed  to  be  waived  by  the  pleader.  The  defen- 
dant, having  answered  the  complaint,  waived  the  right  of 
insisting  on  demurrable  defects,  and  the  Court  should  not 
have  examined  the  complaint  under  the  demurrer  to  the 
answer. 

We  axe  aware  that  some  difficulty  may  arise  in  practice 
nnder  these  sections,  but  the  language  is  so  plain  and 
unambiguous  that  there  is  no  room  left  for  construction. 
Much  misapprehension,  in  this  state,  has  no  doubt  origin- 
ated from  the  tact  that  these  sections  are  copied  from  the 
NeW'Yark  code;  and  their  Courts  have  seemed  to  intimate 
that  demurrers  to  answers  may  reach  back  to  the  com- 
plaint The  sections  upon  which  their  decisions  are  based, 
and  from  which  our  54th  section  is  taken,  read — 

*^  Sec.  147.  When  any  of  the  matters  enumerated  in  sec- 
tion 144  [144  corresponds  to  our  50]  do  not  appear  upon 
the  face  of  the  complaint,  the  objection  may  be  taken  by 
answer. 

^  Sec.  148.  If  no  such  objection  be  taken,  either  by  de- 
muner  or  answer,  the  defendant  shall  be  deemed  to  have 
waived  the  same,  excepting  only  the  objection  to  the  juris- 
diction of  the  Court,  and  the  objection  thai  the  complaint 
does  not  state  facts  sugicieni  to  constiMe  a  cause  of  action.^ 
Vol.  v.— 24 
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HOT.  Tem,       By  oondeiuniig  these  sectioiis,  and  omitting  Hie  last 

^^^*      daase  in  italics,  we  have  section  54  of  onr  statates,  as 

Co»T       above  quoted 

.  Siuiox.         The  cases  of  Durkee  v.  The  Saraiogu  cmd  WaMngkm 

Railroad  Compmijf,  4  Howaid  Pr.  R.  226,  Frp  v.  BetmeU, 

1  Code  B^  N. a, 238,  Schwartr.  i^Vmim, idL 342  (see note f 

of  the  reporter),  all  tnmed  upon  the  danse  not  embraced  in 

our  section;  and  we  think  the  doctrine  clearly  inferable  from 

these  decisions  is,  that  mider  onr  sections  on  fdeading,  the 

demmrers  can  not  reach  back  throo^^  the  pleadings,  mdess 

it  be  for  the  pnipose  of  attacking  the  jurisdiction  of  tlie 

Court    The  demuners  should  have  been  overruled  as  to 

the  furst  and  second  paragraphs,  and  sustained  as  to  the 

third. 

The  Court  having  disregarded  the  answers,  it  would  be 
unjust  to  conchide  the  plaintiiff  by  taking  tiiem  as  ooih 
fessed,  and  baning  his  action.  He  should  have  had  the 
opportunity,  upon  the  overruling  of  his  demuners,  of  fifing 
replications  to  the  paragraphs;  and  as  that  privily  was 
denied  him  in  tiie  Court  below,  the  judgment  must  be  re- 
versed. 

Ar  Owiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  with  instructions  to  the  Circuit  CJoort 
to  permit  the  parties  to  perfect  the  issues  in  fieust,  in  aooord- 
ance  with  this  opinion. 

W.  Herod  and  &  aumsifer,  for  the  appellant 

J.  O.  Marshallj  tot  the  appellee. 


CORT  V.   SiLCOX. 


An  ai&daTit,  under  Ae  B.  S.  1843,  to  procure  a  change  of  Temie,  in  ft  aril 
fidt,  on  acooont  of  local  prejadioei,  wae  not  req[0]red  to  specify  Ae  enmtf 
tndi  prejudices. 

Tbfb  time  to  be  occnpied  in  dw  aignmeat  of  a  cause,  mast  neeesnri^  tel^ 
to  tiie  somid  discratloa  of  the  Onirt  tiying  tiie  caase,  and  nnkss  dHtt  diMS- 
tion  is  grossl J  abased,  the  Supreme  Court  will  not  interftre. 

Where  eridence  has  been  exdnded  by  tiie  Coort  taring  a  erase,  it  wiD  te 
tiialittras  done  coirecdy,  ifiwre  Aa  contmy  does  not  i 
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A  TArdiel  as  woi  nllated  1>y  beiiig  retnnitd  and  feeelved  on  Sundaif,  Not.  Term, 

Caae  hj  A.  mgunst  B.  for  erecting  a  mill-dam  Mow  the  plaintiff's  mills,       1854. 

on  Blue  rirer,  wherebj  the  water  was  backed  upon  his  machiner]^ ,  &e.    He 

trial  was  wfaiie  Ae  R.  S.  1843  were  in  force.    A.  hanring  introdnoed  one  C.        ^*^ 
M  a  witness,  ^.,  to  show  C's  interest  in  the  snit,  proposed  to  ask  him  if  he      Qkloox. 
had  not  a  joint  interest  with  A,  in  the  mill,  at  the  time  the  dedaratbn 
alleged  the  injniy  to  have  hi4>p«ned;  bat  the  Court  refnsed  to  let  the  qoes- 
tSon  be  asked. 

AU,  that  tlw  question  shodld  have  been  aUowed. 

Odd,  also,  that  s.  888,  p.  80,  and  s.  348,  p.  88,  S  B.  8. 1859,  which  wonld  now 
make  C  a  competent  witness,  do  not  core  the  enror. 


APPEAL  firom  the  Johnson  Ciicuit  Court  Wediie§da^, 

HoYETy  J- — Silcoz  brought  an  action  on  the  caae  against  ^"^"•**^  *®- 
^Oorp  in  the  Shelby  Cireoit  Court,  for  erecting  a  dam  on 
Blue  liver,  below  his  mills,  whereby  the  water  was  backed 
upon  his  machinery,  &c  Cory  pleaded  the  general  issue. 
The  case  was  tried  at  the  Avgwt  term,  1849,  bat  the  jury 
being  unable  to  agree,  were  discharged  At  the  February 
term,  1850,  SUcoXy  upon  affidavit,  moved  the  Court  for  a 
change  of  venue,  which  was  granted,  and  the  cause  was 
transferred  to  the  Johmon  Circuit  Court.  At  the  succeed- 
ing term  of  that  Court,  Cory  moved  to  remand  the  cause 
to  the  Shelby  Circuit  Court,  but  the  motion  was  overruled, 
and  the  cause  was  tried  by  a  jury.  Verdict  in  favor  of 
Silcoz  for  85  dollars.  Motions  for  a  new  trial  and  in  arrest 
overruled,  and  judgment  on  the  verdict  Cory  appealed 
from  the  judgment  to  this  Court 

The  record  contains  seven  bills  of  exceptions,  each  of 
which,  it  is  contended,  contains  an  error  committed  by  the 
Courts  below. 

The  first  relates  to  the  change  of  venue  and  the  second 
to  the  refusal  of  the  Johnson  Circuit  Court  to  remand  the 
case  back  to  the  Shelby  Circuit  Court  The  question  raised 
by  these  exceptions  is  the  same,  and  depends  entirely  upon 
the  granting  of  the  change  of  venue.  If  the  change  was 
illegal,  there  is  error  in  the  first  exception,  and  the  Johnson 
Circait  Court  should  have  remanded  the  cause;  but  if  the 
change  of  venue  was  made  in  compliance  with  the  statute, 
the  Johnson  Circuit  Court  could  not  have  sent  the  case 
back. 
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Not.  Term,       Section  1,  R.  8. 1843,  p.  949,  makes  proyisioii  tar  chang- 
•"•^^^^      ing  the  venue  in  civil  suits,  whenever  a  party  shall  conceive 
CoKT       that  he  will  not  receive  a  fair  trial  in  the  Circuit  Court 
81L00X.     where  such  suit  is  pending;  and  among  several  oiher  spe* 
cified  causes  is,  "because  of  the  undue  influence  of  his 
adversary,  or  of  the  odium  which  attends  the  party  or  at- 
taches to  his  legal  cause  of  action  or  defence,  or  on  accoiuit 
of  local  prejudices."     The  second  section  requires  that  the 
cause  should  be  distinctiy  set  forth  in  a  petition,  why  such 
belief  is  entertained,  and  be  supported  by  affidavit,  &c. 

The  cause  set  forth  in  the  petition  in  the  rec<nd,  is,  <^oii 
account  of  local  prejudices;"  but  the  counsel  for  the  appel- 
lants contend  that  "this  is  not  sufficient,  as  it  does  not 
state  the  cause  or  causes  why  such  prejudices  are  enters 
tained."  We  think  this  position  is  requiring  too  much. 
To  give  the  causes  of  such  prejudices  might  require  the 
history  of  the  applicant's  life,  and  the  statement  of  matters 
wholly  foreign  to  the  cause.  It  is  enough  for  a  party  to 
believe  that  he  can  not  have  a  fair  trial,  on  account  of  the 
jnrejudices  of  those  who  try  him;  tiiat  is  a  cause  witiiin  the 
meaning  of  the  second  section,  and  to  require  the  applicant 
to  state  why  such  prejudices  exist,  would  be  requiring^  the 
cause  of  a  cause. 

The  Court,  on  the  trial,  limited  counsel  to  tiiree  boms' 
argument  on  each  side.  Corif  complains  of  tiiis,  and  says, 
^if  the  Court  can  say,  ^you  may  speak  three  hours  and  no 
longer,'  it  can  say  'three  minutes,'  and  if  that,  the  Court 
can  refuse  tiie  party  a  hearing  altogether."  By  the  same 
kind  of  logic,  counsel  would  be  entitled  to  be  heard  inde- 
finitely, and  thus  speak  longer  than  the  term  of  the  Conit 
might  continue.  The  only  issues  were,  whether  (hr^s 
dam  backed  water  on  Silcosft  machinery,  and  the  damages 
arising  from  such  obstruction.  It  seems  to  us,  tiiat  on 
questions  apparently  so  barren  of  argument — mere  ques- 
tions of  fact — counsel  would  be  fully  enabled  to  present 
every  argument  within  the  three  hours  allowed  by  the 
Court  But  whether  this  be  so  or  not,  matters  of  this 
kind  must  necessarily  be  left  to  the  sound  discretion  of 
the  Court  trying  the  cause ;  and  unless  that  discretion  is 
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giOBsIy  abased,  we  will  not  interfere.    I^riddg  y  Dodd^  4  ^ot.  Tem, 
InA  R.  84  1854 


Several  instractions  were  given  by  the  Court,  which  are       Cost 
complained  of;  bat  as  the  record  does  not  sufficiently  dia-      Silooz. 
dose  the  evidence  upon  which  they  were  given,  we  are  not 
prepared  to  say  whether  they  are  erroneoos  or  not 

The  Court,  daring  the  trial,  refused  to  allow  Cori^  to 
prove  that  one  Louis  Oroupj  who  had  possession  of  Si2- 
cox^s  mills,  and  held  them  on  shares  for  a  term  of  years, 
gave  him  permission  (on  a  certain  day  not  specified)  to 
pnt  lash-boards  on  his,  Cory*Sj  dam,  merely  for  the  purpose 
of  testing  whether  that  dam  backed  water  on  Silcoa^s  mills. 
The  whole  of  the  evidence  not  being  in  the  record,  and  no 
time  fixed  when  the  experiment  was  made,  we  can  not  say 
w^hether  the  Court  committed  an  error  or  not;  but  we  pre- 
Bume,  the  contrary  not  being  shown,  that  this  testimony 
was  correctly  excluded. 

The  verdict  of  the  jury  was  returned  and  received  by 
the  Court  on  Sunday.  We  will  not  elaborate  this  point 
Much  useless  learning  has  recently  been  displayed  upon  it 
by  able  jurists,  and  some  variety  of  opinion  has  b^n  the 
result  While  we  admit  that  many  cases  are  to  be  found 
in  the  books  deciding  that  no  judicial  act  can  be  done  on 
Sunday^  and  that  verdicts  returned  on  that  day  are  void, 
we  are  not  satisfied  that  we  would  be  subserving  morality, 
religion,  justice,  or  the  spirit  of  the  common  law,  by  follow^ 
ing  their  example  as  to  verdicts.  The  reason  of  the  rule, 
making  Sunday  dies  nan  jwridicus^  was  founded  in  those 
pfinciples  of  religion  which  require  a  strict  observance  of 
that  day,  and  surely  that  which  tends  to  its  non-observance 
can  not  be  regarded  as  being  within  the  reason  of  the  rule. 

We  apprehend  that  jurors,  worn  out  by  the  laborious 
investigation  of  a  lengthy  case,  and  unnecessarOy  pent  up 
together  firom  twelve  to  twenty-four  hours,  would  be  little 
inclined,  while  in  that  condition,  to  observe  the  Sabbath  as 
they  should.  We  can  easily  conceive  of  places  where  their 
minds  would  be  fiEur  more  religiously  inclined. 

In  the  following  cases  the  Courts  sustained  verdicts  re- 
tamed  on  Sunday:    Siller  v.  EngUshj  4  Strobhart  {South 
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Not.  Term,  Carolina)  R.  586,  n<^htalvng  v.  Osbom^  15  Johns.  R.  119, 
^Q^*  BaaAer  v.  The  People^  3  Gilman  385.  Sec,  also,  Bedoe  ▼. 
CoET  Alpe^  Sir  W.  Jones  R.  156,  and  BuOer  v.  Kelsey,  15  Johns. 
Siiioox.      R- 177. 

On  the  trial  below,  SUcoz  introduced  Alexander  Bnm- 
denburgh  as  a  witness.  Coryj  for  the  purpose  of  showing 
his  interest  in  the  snit,  proposed  to  ask  him  if  he  had  not 
a  joint  interest  with  SUcox  in  the  mill  in  controversy,  and 
the  profits  arising  therefrom,  from  September^  1849,  untQ 
September^  1852,  but  the  Court  reftised  to  permit  the  wit> 
ness  to  answer,  on  the  gromid  that  the  answer  to  the  ques- 
tion would  not  show  an  interest  in  the  result  of  this  suit 

We  think  the  Court  eired  in  not  permitting  this  question 
to  be  asked,  as  it  covered  the  time  specified  in  the  declara- 
tion. Any  damages  recovered  by  SUeox  for  stopping  lus 
mill,  during  the  time  the  witness  was  entitled  to  part  of 
the  profits,  would  inure  to  his  benefit  See  1  Staride's 
Ev.  109,  and  note  a.  The  judgment  that  SUcax  might 
obtain,  could  also  be  used  in  evidence  in  any  subsequent 
suit  for  damages  by  Brandenburffh  and  SUcox  against  Cbry, 
and  he  would  thus  be  permitted  to  make  evidence  for  him- 
self. 1  OreenleaTs  Ev.  s.  536^ — Blakemore  v.  Gfamorg-ini- 
$hire  Canal  Co.^  2  C,  M.  &  R.  133.~Angell  on  Water 
Courses,  s.  439. 

The  effect  of  section  238,  p.  80,  and  section  S43,  p.  83, 
2  R.  S.,  would  now  make  Brandenburgh  a  competent  wit- 
ness, and  his  interest  could  only  be  shown  to  affect  his 
credibility.  But  these  sections  do  not  core  the  enror.  The 
case  was  tried  before  the  R.  S.  1852  took  effect,  and  the 
jury  might  now  legard  his  testimony  in  a  very  different 
light  from  what  they  did,  if  told  that  his  interest  might  be 
considered  in  weighing  his  credibility. 

Per  Curiam* — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

X  Morrisonj  &  Major,  and  W.  X  Peaslet,  for  the  appel- 
lant 

T.  D.  WaJpole,  H.  ONeal,  and  M.  M.  Bay,  for  the  ap- 
pellee. 
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Kenwortht  and  Otlien  i;.  Wiluams  and  Others. 


Gawnl  demniiwi  being  no  longer  anliioxlied,  n  ipecial  demnner  mntt  pie- 
Tiil,  if  al  an,  for  the  specific  cuse  aMigned,  and  no  other. 

Under  tiie  B.  8. 1852,  the  cansea  ayailable  on  apedal  demnner  are  limited  to 
aiz,  which  are  parttcolarij  spedfled. 

SemiU^  that  a  demorrer  assigning  an j  other  caose  tiian  those  specified  in  the 
statBto,  mlg^t  be  rejected  on  motion,  or  treated  hjr  the  Oonrt  as  flrtroloos. 

The  R  8. 185S  reqwre  tihat  the  allegations  fai  a  oomplafait  to  contest  a  wil), 
ahall  set  forth  die  nnsovndness  of  mind  of  the  testator,  the  nndne  execution 
of  tiie  will,  that  it  was  exeenled  vnder  dwess,  or  obtained  by  frand,  or  anj 
other  valid  objection  to  dw  probale  theraof.  AU,  that  bat  two  cansea  wen 
assigned  on  which  the  TaUditj  of  the  will  eoold  be  contested— 1.  The  nn- 
aoandnessofmind  of  the  testator;  2.  Thenndneezecationof  the  will;  and 
diat  dnress  and  frand  were  merdj  examples  nnder  the  second  head. 

It  is  net  tiw  spirit  of  the  new  code  to  enoonrage  veriiiage  and  frnitleoe  tedmi- 
caiity  in  pleadings. 

In  a  proceeding  bj  complaint,  nnder  the  B.  8.  18A9,  to  contest  a  will,  it  is 
anflicient  to  allege  the  undne  execution  of  the  will  in  general  tenns,  without 
•Seging  whether  bf  finmd,  duess  or  otterwise. 

The  manner  of  the  undne  eaMontkm  of  die  will,  is,  in  nich  cases,  matter  of  eH> 


Not. 

Term, 

1864. 

KmnroxTHT 

T. 

WiLUAJn. 

149 

^ 

1  5 
144 
144 
145 
145 

875 
192 
494 
108 
657 

5 
166 

375' 

The  naked  opinion  of  one  not  a  subscribing  witness  to  a  will,  as  to  the  sanitjr 
of  the  testator,  is  not  admissible  in  evidence. 

Bat  if  the  witness  has  had  anj  aoquaintance  with  die  testator,  and  has  giren 
llie  matBrfals  from  which  a  oondnsion  may  be  drawn  as  to  the  state  of  his 
mdnd,  such  as  his  manner,  eonTersadon,  &c.,  at  or  near  the  time  of  the  exe- 
cution of  the  will,  die  witness  maj  be  asked  what  impression  the  focts  stated 
made  upon  him,  as  to  die  soundness  of  the  testator's  mind. 

Sfen  as  to  time  there  is  consideraUe  latitude.  If  the  deceased  nerer  was  of 
aound  inind,  tiiae  may  be  shown,  and,  also,  the  extent  of  the  unsoundness. 
So,  likewise,  if  die  diseased  mental  action  had  iatenrened  at  a  later  period  of 
Hfe. 

Where  the  unsoundness  of  the  testator's  mfaid  at  or  near  die  time  of  maUng 
die  will  has  been  established,  tlie  burden  of  proring  soundness  or  a  ludd  in- 
tarral  when  the  will  was  made,  is  upon  the  party  seeking  to  sustahi  the  wiH 

When  the  sanity  of  the  testator  is  in  (piestion,  eridence  is  admissible  to  show 
die  amount,  sitnadon,  Ac,  of  his  property,  as  circumstances  bearing  on  Us 
mfinlsl  condition. 

In  a  proceeding  under  the  B.  8. 1859  to  contest  a  will,  on  account  of  the  un- 
soundness of  mind  of  the  testator,  the  plaintiiT  need  not  prove  that  the  tes- 
tator was  not  of  sufficient  disposing  memory;  tlie  statute  only  requiring 
proof  of  unsoundness  of  mind. 

Where  unsoundness  of  mind  is  established,  dw  burden  of  proving  a  aufllcieat 
disposing  memory  when  the  wiQ  was  executed,  ii  upon  the  defondant. 

Where  a  party  requests  diat  the  charge  to  the  jury  shidl  be  reduced  to  writings 
die  Court  can  not  accompany  it  by  verbal  explanations. 


Fjriday, 
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Not.  Tern,       APPEAL  from  the  Benrp  Ck>nrt  of  Common  Fleas. 

^95^  Stuast,  J.^ — Prooeeding  by  complaint  to  contest  the  will 

Knrwosnnr  of  Stephen  Oteggj  deceasecL 

WiLUAMt.        The  canses  assigned  against  the  validity  of  tiie  will 
were— 

1.  That  at  the  time  of  making  the  supposed  will,  G^tgg 
was  not  of  sound  mind,  &c. 

2.  That  at,  &a,  he  was  mider  the  improper  restraint  and 
influence  of  the  defendants,  &c 

3.  That  the  execution  of  the  will  was  procured  by  the 
deceit,  &c.,  of  the  defendants  and  others. 

4.  That  the  making  of  the  will  was  procured  by  the 
undue  influence  and  improper  conduct  of  certain  of  the 
defendants,  in  that  they  instigated  the  testator  against  the 
plaintifb,  and  thereby  fraudulently  induced  him  to  make 
the  will  contrary  to  his  wishes. 

5.  Same  as  the  fourth,  alleging  the  undue  influence  to 
consist  in  JcmiM  and  JbitA  Pickerifng  falsely  and  fraudu- 
lently urging  upon  him  that  it  was  wrong  to  make  the 
will  according  to  his  own  wishes,  but  that  he  should,  in 
that  respect,  be  goyemed  by  them. 

The  complaint  further  states  the  death  of  the  testator, 
the  position  of  the  parties  as  heirs,  closing  with  the  proper 
petition  to  have  the  probate  of  the  will  revoked 

Demurrers  to  the  second,  third,  fourth  and  fifih  para- 
graphs or  counts  were  sustained.  This  raises  the  first 
question  for  our  consideration. 

The  causes  of  demurrer  assigned  separately  to  each  pai^ 
agraph,  are  in  substance  the  same,  viz.:  that  the  restraint, 
influence,  fraud,  &c.,  charged  in  these  paragraphs  respec- 
tively, are  too  vague  to  inform  the  defendants  what  they 
are  called  to  answer. 

General  demurrers  being  no  longer  authorized,  a  special 
demurrer  must  prevail,  if  at  all,  for  the  specific  cause  as- 
signed, and  no  other.  Under  the  revision,  the  causes  avail- 
able on  special  demurrer,  under  our  practice,  are  limited  to 
six,  and  they  are  specially  pointed  out.  2  R.  8. 38.  It  is  not 
very  easy  to  say  that  the  cause  of  demurrer  here  assigned 
can  be  referred  to  either  of  the  statutory  causes.    It  is  pre- 
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snmed  that  a  demturer  assigning  any  other  cause  than  ^^-  '^^'^» 
those  specified  in  the  statute,  might  be  rejected  on  motion,      ^^o^' 
or  treated  by  the  Court  as  Mvolons.  KivwosniT 

Regarding,  however,  the  demurrer  in  this  case  as  in«  Wiluams. 
tended  to  come  within  the  fifth  statutory  cause,  yiz^  "that 
the  complaint  does  not  state  &cts  sufficient  to  constitute  a 
cause  of  action,"  we  come  to  the  sufficiency  of  the  several 
paragraphs  demurred  to* 

On  the  part  of  Kenworthp  it  is  contended  that  the  com- 
plaint expressed  in  language  as  definite  as  the  statute 
lequires,  is  sufficient  on  demurrer. 

The  statutory  requirement  is,  that  the  allegations  in  a 
complaint  to  contest  a  will,  shall  set  forth  the  unsoundness 
of  mind  of  the  testator,  the  undue  execution  of  the  wiU, 
that  it  was  executed  under  duress  or  obtained  by  firaud,  or 
any  other  valid  objection  to  the  |Hrobate  thereof    2  R.  S* 

3ia 

As  we  read  this  section,  there  are  but  two  causes  as* 
signed  on  which  the  validity  of  a  will  can  be  contested. 

1.  The  unsoundness  of  mind  of  the  testator;  2.  The 
undue  execution  of  the  wilL  Duress  and  firaud  are  not  to 
be  regarded  as  additi<»ial  causes,  but  as  examples  under 
the  second  head.  If  a  will  is  executed  under  duress  or 
obtained  by  firaud,  that  is  "undue  execution."  AH  such 
objections  to  its  validity  axe  to  be  classed  under  that  head. 
8o,  under  the  first  head,  are  to  be  classed  every  species  of 
mental  unsoundness  which  would  render  the  party  incom- 
petent to  make  a  valid  wilL 

It  is  said  that  undue  influence  in  procuring  a  wiU  to  be 
made,  must  be  such  as  in  some  degree  to  destroy  the  firee 
agency  of  the  testator  and  constrain  him  to  do  what  is 
against  lus  intention,  but  which  he  has  not  the  power  to 
refuse.  1  Rich.  80.  To  what  extent  and  in  what  manner 
this  undue  influence  might  be  exercised,  in  the  ever  vary- 
ing circumstances  of  each  case,  would  scarcely  be  suscept- 
ible of  allegation.  If  it  were  necessary  to  allege  all  the 
minuiuej  it  would  be  necessary  to  adduce  corresponding 
proof,  in  substance,  at  least.  This  would  open  a  wide 
door  for  all  the  obsolete  learning  of  variance.    It  is  not 


378  CASES  IN  THE  SUPREME  COURT 

Not.  Term,  the  spirit  of  the  new  code  to  encourage  verbiage  and 

^°^      firoitless  technicality  in  pleadings.    Even  nnder  the  old 

KnrwoKTHT  system,  where  the  matters  constitating  the  cause  of  action 

WiLUAifs.    or  defence  consisted  of  a  great  variety  of  &ctS|  general 

pleading  was  held  sufficient    ShilUng'  v.  Z%e  SUtiCj  at  the 

present  term. 

We  are  therefcHce  of  opinion  that  to  allege  the  ondoe 
execution  of  the  will  in  general  terms,  without  alleging 
whether  by  fraud,  duress,  or  otherwise,  is,  under  the  stat- 
ute, sufficient  The  manner  of  the  undue  executioii  is 
matter  of  evidence.  Nor  can  such  evidence  ordinarily 
surprise  the  parties  who  procured  and  are  interested  in 
sustaining  the  wilL  The  general  assignment  of  unsoand 
mind  or  undue  execution,  indicates  with  sufficient  oer-> 
tainty  the  point  to  be  assailed. 

The  second,  third,  fourth  and  fifUi  paragraphs  are  sub- 
stantially good.  The  demurrers  should  therefore  have  been 
oveimled. 

As  the  case  must  go  back  for  further  adjudication,  there 
are  other  questions  raised  in  the  record  which  it  may  be 
proper  to  notice. 

One  is  as  to  the  latitude  of  inquiry  and  evidence  admi^' 
sible  in  such  cases.  It  appears  that  Kenwarthjf  asked  one 
of  his  witnesses  the  following  question.  "  Please  state  how 
Chreg^s  mind  was  at  that  time  compared  with  the  state 
of  his  mind  the  summer  previous  ?**  The  question,  says 
the  record,  was  ^^mled  out  by  the  Court,'*  and  the  ruling 
excepted  to. 

The  witness  to  whom  this  question  was  addressed,  had 
known  Chregg  twenty^five  or  thirty  years.  He  had  been 
testifying  in  relation  to  a  conversation  held  with  Cfrq;g 
on  the  34th  of  December^  1852,  four  weeks  after  the  will 
was  made.  The  34th  of  December  is  the  time  refenred  to 
in  the  question ;  and  the  comparison  which  the  witness  is 
asked  to  institute,  is  between  the  state  of  his  mind  in  De- 
cember and  the  previous  summer. 

The  substance  of  the  further  evidence  already  given  by 
this  witness  was,  that  "  Chregg  $  conversation  in  December 
was  chiefly  his  money  and  property,  and  who  he  had  willed 
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it  Uk    He  talked  about  dying,  and  used  profane  language,  ^ot.  Term, 
which  was  osnal  in  him.    From  all  that  he  saw  witness      1864. 


considered  that  he  was  not  in  a  sonnd  state  of  mind  at  ^hat  Kbhwohtht 

time.*'    The  will  was  execated  November  24, 1852.    The  wiLUAiii. 

authorities  all  hold,  that  the  naked  opinion  of  one  not  a 

snbscribing  witness,  is  not  admissible.    Bat  there  is  this     ^ 

important  qualification.    If  the  witness,  as  in  this  case, 

has  had  long  acquaintance  with  the  testator,  and  has  given 

the  materials  from  which  a  condnsion  may  be  drawn  as  to 

the  state  of  his  mind,  such  as  his  manner,  conversation, 

Ace,  at  or  near  the  time  of  the  execution  of  the  vnll,  it  is 

not  improper  to  ask  the  vdtness  what  impression  the  facts 

stated  made  upon  him  as  to  the  soundness  of  the  testator's 

mind.    Doe  v.  JReaganj  5  Blackf.  217.    Even  as  to  time 

there  is  considerable  latitude.    If  the  deceased  had  never 

been  of  sound  mind,  it  would  be  proper  to  show  that  feet, 

and  the  esctent  of  the  unsoundness.    So  it  would  be  if  the 

diseased  mental  action  had  intervened  at  a  later  period  of 

life.  "^^ 

With  all  the  focts  and  the  opinion  of  this  witness  pro* 
perly  before  the  jury,  it  is  not  readily  perceived  what  the 
answer  to  this  question  could  avail.  The  comparison 
sought  to  be  elicited  between  his  mental  condition  in 
December  and  the  summer  previous,  was  immaterial.  We 
think  there  was  no  error  committed  in  excluding  the  ques- 
tion. The  unsoundness  of  Qregg^t  mind  at  or  near  the 
time  of  making  the  wilT  being  established,  the  burden  of 
proving  soundness  <nr  a  lucid  interval  at  the  time  when, 
&x^,  would  be  devolved  on  those  who  sought  to  sustain 
the  will 

In  support  of  the  foregoing  positions,  the  following  cases 
are  in  point  Clark  v.  The  Slate j  12  Ohio  ASSi.— Gibson  v. 
Gibson,  9  Yerger  329.— IKc  v.  WkiUemorey  4  Mete.  645.— 
Clark  V.  Fisher j  1  Paige  171.— 2  Greenl.  Ev.  s.  689. 

Kenworthy  offered  to  introduce  evidence  to  show  the 
amount,  situation,  &c,  of  the  testator's  property,  as  circum- 
stances bearing  on  his  mental  condition;  but  the  Ckiurt  ex- 
cluded it  This  v^ras  a  proper  element  to  be  considered  by 
the  jury.    The  CTourt  erred  in  its  exclusion. 
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Not.  Term,  The  Court  charged  the  jury,  that  ^the  plaintiff  must 
^^^*  prove  the  testator  waa  not  of  sound  mind  and  sufident 
Shaw  disposing  memory  to  bequeath  his  property."  This  is  abo 
ATBLin.  erroneous*  The  statute  only  requires  the  party  contesting 
the  will  to  show  that  the  testator  was  of  unsound  mind. 
The  ^'sufficient  disposing  memory"  was  a  judicial  in- 
terpolation on  the  legal  duties  of  the  plaintiff  Nay,  it 
was  improperly  imposing  on  the  plaintiff  the  burden  of 
proof  in  a  matter  of  defence,  coming,  or  which  slioold 
come,  from  the  other  side.  For  if  notwithstanding  such 
unsoundness,  the  testator  had  a  sufficient  disposing  memo 
ory,  if  the  unsoundness  consisted  of  monomania,  not  im- 
pairing his  capacity  to  acquire  or  dispose  of  property,  it 
devolved  upon  the  defence  to  show  that  foct  The  charge 
of  the  Court  erroneously  transposed  the  duties  of  the  par- 
ties, which,  together  with  the  vagueness  of  the  words  inter- 
polated, was  well  calculated  to  becloud  and  mislead  the 
jury. 

The  plaintiff  requested  the  charge  to  the  jnry  to  be  re- 
duced to  writing.  A  charge  was  written.  But  it  appean 
that  it  was  accompanied  by  verbal  explanations.  This 
was  eiror.  The  charge  and  every  modification  of  it  should 
be  in  writing  when  required  2  R.  S.  110. — Toumsemd  v. 
CAapin,  8  Blackfl  228. 

Per  CWum^-^-The  judgment  is  reversed  with  coetB. 
Cause  remanded,  &c. 

W.  Qrosey  for  the  appellants. 

J.  T.  EUiaU  and  j;  IC  MeUeU,  for  the  appellees. 


Shaw  v.  Aveline. 


A  bill  in  eqnitj  will  not  lie  by  a  jadgraent^reditor  to  subject  a  diofte  in  edion 
of  the  debtor  to  the  payment  of  hii  jndgment. 

fVKfay,  ERROR  to  the  Mami  Circuit  Court 

Stuart,  J.  —  Shaw  filed  his  bill  in  chancery  against 
AveUnej  alleging  a  judgment  at  law,  execution,  and  return 
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of  nulla  bona.    It  was  fturther  alleged  that  AveUne  had  a  ^o^-  'r«rm> 
judgment  at  law  in  the  same  Coturt  against  a  Miami  In^      ^^Q^* 
tUan.    The  prayer  of  the  bill,  among  other  things,  is,  that       Shaw 
Aveline  be  compelled  to  assign  his  judgment  to  Shaw^  and    Atsuns. 
that  AveUne^s  jndgment<lebtor,  the  iulianj  who  is  also 
made  a  party  to  the  bill,  be  required  to  pay  the  amount  of 
that  judgment  to  ShaWj  to  be  api^ed  on  the  judgment 
against  Aveline. 

In  brief,  it  is  a  bill  in  equity  by  a  judgment-creditor 
seeking  to  subject  a  chose  in  action. 

At  the  March  term,  1851,  the  defendants  moved  to  dis- 
miss the  bill  for  want  of  equity;  and  the  Court  sustained 
the  motion.     Shaw  prosecutes  error. 

There  is  no  appearance  and  no  brief  in  behalf  of  Aveline. 

In  support  of  the  bill,  Shatv  cites  several  authorities, 
which  will  be  noticed  in  their  order,  so  far  as  they  seem  to 
bear  on  the  question  presented  for  decision. 

The  case  of  Kipper  v.  Olaneeyj  2  Blackf.  356,  is  one  of 
tiiose  referred  to.  But  it  seems  to  fall  far  short  of  the  doc- 
trine contended  for  by  Shaw.  Thare  it  is  decided  that  the 
debtor's  absence  from  the  state  enables  the  creditor  to 
reach  his  equitable  interest  in  real  estate  by  a  proceeding 
in  chancery.  The  absence  of  the  debtor  beyond  the  juris- 
diction, is,  like  his  death,  an  exception  to  the  rule  that  the 
creditor  must  have  a  judgment  at  law  before  he  is  entitled 
to  equitable  aid  But  Aveline  was  both  alive  and  present 
in  Ck>urt,  demuning  to  the  bill.  So  that  the  doctrine  neces- 
sarily assumed  by  Shaw  is  not,  either  as  to  the  party  or  the 
subject,  supported  by  this  reference. 

The  case  of  Hendricks  v.  iZoMiMon,  2  J.  C.  R.  283,  is  also 
referred  to.  There  the  Court  intimates  tiiat  equity  will  lend 
its  aid  to  an  execution-plaintiff  in  certain  contingencies. 
But  it  is  done  in  such  guarded  and  qualified  terms,  as 
makes  it  wholly  inapplicable  to  the  present  case.  It  is 
when  third  persons  are  in  possession  of  the  debtor's  pro- 
perty, screeniifig  it  from  execution — property,  too,  which 
the  creditor's  vigilance  at  law  had  ahready  bound  by  an 
execution-lien — that  equity  wiU  interfere  to  remove  embar- 
rassments.   This  language  impUes,  and  such  was  the  fru^t 
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Not.  Tann,  in  that  casei  that  the  chancellor  was  speaking  of  personal 

^^^*      property.     So  that  when  analyzed,  it  will  not  bear  any 

Shaw       constniction  favorable  to  Shawns  position*    For  fi&oir  is 

ATSLin.    not  seeking  to  disembarrass  property  on  whicb  he  has 

already  a  Uen;  but  to  subject  a  chose  in  action  which  at 

law  is  not  leviable. 

Wi^ns  V.  Armstrongs  2  J.  C.  B.  144,  which  Shaw  also 
cites,  is,  in  its  analogies,  strongly  against  his  position.  It 
denies  to  the  creditor,  before  judgment  at  law,  ihe  aid  of 
a  Court  of  equity  to  enjoin  the  debtor  firom  firandnlently 
disposing  of  his  property.  Yet  surely  that  state  of  £sctB 
appeals  quite  as  strongly  to  equitable  principles  as  the 
case  at  bar. 

Williams  v.  Brawny  4  J.  C.  B.  682,  referred  to  in  argu- 
ment, has  no  analogy  to  the  present  case;  and  does  not 
famish  even  a  dtctum  in  support  of  the  position  assumed. 
The  same  may  be  said  also  of  Brinckerhoff  y.  Brawny  id. 
671,  which  is  likewise  relied  upon  in  argument. 

The  case  of  I^berU  v.  PemberUmy  7  J.  C.  R.  208^  when 
closely  considered,  is  not  entitied  to  any  weight  as  aa 
authority  on  this  questioiL  It  is  not  an  adjudication  on 
the  point  in  controversy,  but  simply  the  suggestions  of  tiie 
chancellor  in  granting  a  temporary  injunction.  The  UD  in 
that  case  contains  a  series  of  facts  very  similar  to  those  set 
up  by  Shaw.  Thus  prepared,  the  biU  is  presented  by  coun- 
sel; and  they  move  for  an  injunction  to  prevent  PenAerUm 
firom  assigning,  among  other  debts,  a  certain  judgment, 
and  that  the  judgmentndebtor  be  enjoined  firom  paying,  && 
In  granting  the  injunction,  Ken^  chancellor,  su^;e8ts  many 
weighty  considerations  why  on  principle  the  law  should  be 
BO— -why  Courts  of  equity  should  interfere  to  attach  judg-. 
ments,  &c.;  and  concludes  thus:  "that  he  should  therefore, 
though  with  considerable  doubt  and  hesitation,  allow  the 
injunction  with  respect  to  the  judgment-debts  due  to  Ptm- 
bertony  with  a  view  to  have  the  question  further  and  more 
fully  discussed." 

Had  the  doctrine  contended  for  been  settied  by  authority, 
so  learned  a  judge  as  chancellor  Kent  would  not  have  been 
in  doubt  about  it.  Andhaditbeenanewquestioutuntnun* 
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mded  by  authority  either  way,  he  would  not  have  hesitated  ^<^'  ^i^nii, 
to  apply  a  doctrine  which  coincided  with  his  own  convic-      ^^^ 
tions  of  what,  on  equitable  principlesi  the  law  should  be.       Shaw 
The  very  doubt  and  hesitancy  of  such  a  jurist  is  itself    Aysuitb. 
almost  condusiye  against  the  doctrine  as  a  question  of 
authority. 

Long  prior  to  the  Pembertan  case,  the  same  learned 
jadge  had  given  tins  point  great  consideration*  In  Bayard 
▼.  Hoffman^  4  J.  C.  B.  450,  stepping  aside  from  the  case 
made  in  the  record,  he  elaborately  examines  the  jurisdic- 
tion of  the  English  chancery  Courts  over  choses  in  action* 
He  shows  conclusively  that  such  jurisdiction,  assumed  by 
Eardwicke  and  others,  was  denied  and  overthrown  by  3!&ifr- 
bw  and  Eldon;  concluding  that  *^the  better  reason  is  with 
the  eariier  authorities.''  Bo  that  when  he  granted  the  in* 
jnnction  in  the  PemberUm  case,  with  so  much  doubt  and 
hesitancy,  the  question  was  not  new  to  him.  It  was  on 
the  authority  of  lord  Eldon  that  he  doubted.  He  admits 
that  in  the  case  then  before  him.  Bayard  v.  SoffmofHy  the 
question  was  not  presented;  and  accordingly  he  decides  it 
on  its  own  merits,  on  an  entirely  dilEEerent  point. 

This  learned  opinion,  however  suggestive  to  a  legislative 
body,  is  of  little  value  as  a  judicial  authority,  save  to  show 
that  its  authw  leaned  to  the  earlier  decisions,  which  he 
admits  had  been  overruled. 

BaMen  v.  Spader^  20  J.  B.  SS4,  decided  in  the  Court  of 
Eirors,  is  often  quoted  in  fevor  of  equity  jurisdiction  over 
choses  in  action*  But  it  will  not  bear  analysis.  That,  too, 
b  another  instance  of  judicial  disquisition  outside  of  the 
case  before  the  Court  The  facts  made  out  a  case  of  fraud 
in  the  transfer  of  property.  Viewing  it  in  that  light,  the 
chancellor  had  disposed  of  it  in  a  few  words  in  6  J.  C.  B. 
280.  But  in  the  Court  of  Errors,  Waodwarthj  justice,  re- 
produces in  Navembefy  1822,  the  same  authorities  and  argu- 
ments adduced  in  Bayard  v.  JBbjffmaiKf  supra^  in  Jime,  1820. 
A  separate  opinion  is,  however,  delivered  by  PUxU^  justice, 
in  which  he  places  the  decision  on  its  true  basis.  Speaking 
of  chancery  jurisdiction  in  aid  of  executions  at  law,  he  says: 
^I  am  not  prepared  to  extend  this  doctrine  to  any  other 
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Not.  Tenn,   cases  than  those  wherein  the  tmstee  received  goods  liable 

^^^      in  themselves  to  execution,  under  circumstances  whidi 

SsAw       imply  fraud  in  fact  or  in  law  as  against  creditors.     In  an 

ATsum.    abstract  view,  it  may  appear  proper  to  extend  the  remedy 

in  £Bivor  of  creditors  to  every  chose  in  action  of  the  debtor. 

But  such  power  has  not  been  conferred  on  the  Courts; 

and  it  will  be  the  appropriate  office  of  legislative  provision 

to  afford  such  a  remedy," 

From  all  these  authorities,  it  is  dear  that  the  jurisdiction 
to  subject  choses  in  action  does  not  exist  at  common  law. 
At  one  time  it  was  held  in  En^landy  that  equity  had  such 
power;  but  it  was  denied  and  wholly  overthrown  in  the 
times  of  Thurlow  and  Eldon.  Such  is  also  the  prevailing 
Americajn  doctrine.  Many  of  the  states  have,  therelcMre, 
interposed  by  statute,  giving  various  degrees  of  relief 
under  wbat  is  sometimes  denominated  a  creditor's  faiH 
In  Ohio  and  Kentucky^  the  jurisdiction  of  Courts  of  <rhan- 
cery  over  choses  in  action  is  denied,  save  only  to  the  extent 
to  which  such  jurisdiction  has  been  conferred  by  statute. 
Gilmore  v.  The  Miami  Bank  et  oL,  3  Ohio  502.— IXn^ 
toss  V.  Hustoftj  6  Ohio  156.—  Cadwallader  v.  The  Gratis 
vUle  Alexandrian  Society y  11  Ohio  ^^2,—Buford  v.  B^ord, 
1  Bibb  2f^.—McFerrin  v.  Jones,  2  Ldtt  219-—  Cosby  v.  Ross, 
3  J.  J.  Marsh.  ^ISQ.— Crazier  v.  Yotmgy  3  Mon.  158.— JB^^ 
V.  Bodes,  1  B.  Mon.  314. — Moore  v.  Younff,  1  Dana  51& — 
Doyle  V.  Sleeper ,  id.  534.  In  this  latter  case,  the  Court  say, 
that  the  weight  of  authority  is  opposed  to  the  doctzine 
advanced  in  Bayard  v.  Hoffman^  supra;  and  add,  that  the 
legislature  of  Kentucky  virtually  admitted  the  common  law 
as  denying  the  jurisdicticm,  when  in  1821  the  act  was 
passed  authorizing  Courts  of  equity  to  subject  choses  in 
action.  So,  also,  in  New^ersey.  Fuller  v.  Taylor,  2  Halst 
Chy.  301. 

In  Michiganj  the  chancery  powers  of  the  Courts  to  sub- 
ject choses  in  action,  are  confetred  by  statute;  and  tiie 
complainant  is  held  to  great  strictness  in  bringing  himself 
within  the  statutory  requirements.  Smith  v.  Thompson, 
Walk.  Ch.  l.—  WilUams  v.  HtMardj  id.  28.— Beach  v. 
White,  id.  495.   Accordingly  the  case  of  Lonnan  v.  Clarke, 
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2  McLean  568,  referred  to  in  argament,  is  a  decision  under  ^<^'  T«&> 
the  statute*  of  Michigan^  which  is  quoted  in  the  opinion.  ^_iz_!_— 
"What  is  added  about  the  general  principles  of  equity,  is  a    Thomfson 
deserved  eulogium  on  the  legislature,  which  enables  the     GBuns. 
Courts  to  frustrate  fraud.   But  even  the  opinion  of  so  emi- 
nent a  judge  as  to  what  the  law  should  be,  can  not  be 
regarded  with  the  authority  of  an  adjudicated  ease,  to 
eetde  what  the  law  is.     If  the  case  of  V<m  Ness  v.  HyaU^ 
13  Peters  294,  goes  the  length  claimed  for  it  by  judge 
McLeoBy  it  stands  alone  against  the  whole  current  of  re- 
cent authorities  both  in  England  and  the  United  States. 

Whenever  tiie  power  is  deemed  desirable,  it  is  better 
that  the  legislature  confer  it,  than  that  the  Courts  should 
assume  it  It  is  said  in  Lorman  v.  Clarke^  supra^  to  be  a 
reproach  to  our  jurisprudence,  that  the  debtor  should  be 
able  to  secrete  his  property  from  execution.  But  if  a  re- 
proach, it  seems  rather  to  be  so  to  the  legislative  than  the 
judicial  department.  With  so  many  authorities  staring 
them  in  the  Amsc,  the  assumption  of  such  power  by  the 
Courts  would  be  strongly  questioned.  Nor  could  the 
Courts  easily  give  form  to  the  remedy,  or  create  limita*. 
tions  to  guard  their  usurpation  from  abuse.  But  if  con- 
ferred by  the  legislature,  the  extent  of  the  jurisdiction 
could  be  carefriUy  guarded,  enlarging  or  limiting  it  as  ex- 
perience might  suggest.  Whether,  for  instance,  it  should 
embrace  only  choses  in  action  arising  ex  contractu^  or 
should  be  made  to  cover  every  cause  of  action  a  debtor 
might  have,  whether  arising  from  contract  or  tort,  would 
present  considerations  of  policy  more  properly  legislative 
than  judicial. 

Per  Curiam^ — The  decree  is  affirmed  with  costs, 

D.  D.  PraUj  for  the  jdaintiffi 


Thompson  v.  Grimes. 


In  sUmder,  it  is  the  prorinoe  of  tbe  jury  to  determine  the  aetiiAl  meaning  of 
the  words  charged,  and  the  sense  in  iHiidi  tfaej  were  mderstood;  but  the 
Vou  V^56 
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Not.  Term,       qiiesttoi^whatooiMtitiitosaerimeoroffimoe,tlieimpfiiia^ 
1854.  derDiu,  is  to  be  determined  hj  the  Court. 

The  refasal  of  an  instructton  asked  can  not  be  assigned  for  enor  where  it  1 
been  given  bj  the  Court  in  a  general  chaige. 


Thompsoh 

T. 

Obimbb.      It  iB  not  error  to  refose  an  impertinent  instmetion. 


^^^j^  J        APPEAL  firam  the  Johnson  Cirenit  Court 

Dayibon,  J^ — Case  for  slander  by  Chimes  against  Tkomp' 
son.  The  words  charged  in  the  declaration  and  relied  on 
in  support  of  the  action,  were  these:  ^  He,"  (the  plaintiff) 
^4s  too  &r  off  now  to  steal  any  more  of  my"  (defendanlfs) 
^^money.  If  he  did  not  steal  it  directly,  he  did  it  indirectly." 
Plea,  the  general  issne.  Verdict  for  the  plaintiff  Motions 
in  arrest  and  for  a  new  trial  overmled,  and  judgment,  &c. 
^  At  the  trial  the  plaintiff  proved  by  at  least  six  witneaaes 

that  the  defendant,  in  a  certain  conversation,  uttered  the 
identical  words  above  set  forth;  but  an  equal  number  of 
witnesses  produced  by  the  defendant,  who  were  present 
when  the  alleged  words  were  spoken,  testified  that  after- 
wards, in  the  same  conversation,  he  added  these  wards: 
« He"  {the  plaintiff)  "used up  my"  (the  defendant's)  "stuff; 
made  tight  work  of  it,  and  appropriated  the  money  to  his 
own  use;  and  I  don't  consider  that  any  better  than  steal- 
ing." The  plaintiff's  witnesses,  though  they  were  present 
during  the  whole  conversation,  did  not  hear  the  additional 
statements. 

The  defence  mainly  assumed  the  ground  that  the  latter 
words  explained  the  former,  and  showed  that  the  defend- 
ant intended  to  charge  a  breach  of  trust  merely,  and  not 
the  crime  of  larceny. 

The  Court  charged,  that  the  additional  words,  viz.,  "  He 
used  up  my  stuff,  made  tight  work  of  it,  and  appropri- 
ated the  money  to  his  own  use,  and  I  don't  consider  that 
any  better  than  stealing,"  were  not  actionable;  but  that 
whether  they,  in  their  natural  import,  did  explain  the  slan- 
derous words  previously  uttered,  so  as  to  show  that  the 
defendant  intended  only  to  charge  the  plaintiff  with  fraud 
or  a  breach  of  trust,  was  a  question  for  the  jury. 

This  instruction,  it  is  said,  is  erroneous,  because  it  left  to 
the  jury  that  which  properly  belonged  to  the  Court     It 
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was  evidently  a  question  of  fact,  whether  the  additional   ^^▼^  '^^ni, 
words  were  or  not  spoken.    But  if  they  were,  did  they,  in      ^^o^* 
their  natural  import,  explain  those  previously  uttered,  so    Thompson 
as  to  show  that  the  defendant  did  not  intend  to  impute     Gbiios. 
the  crime  of  larceny?    And  was  it  the  province  of  the  jury 
to  answer  that  question? 

The  respective  functions  of  a  Court  and  jury,  in  cases  of 
this  kind,  are  very  accurately  illustrated  in  Deoder  v.  Tabery 
12  Johns.  239.  The  words  charged  in  the  declaration  as 
slanderous,  in  that  case,  were,  ''You  are  a  thie£"  The 
witnesses  who  proved  the  speaking  of  the  words  went  on 
to  explain  in  what  connection,  and  in  reference  to  what 
subject,  the  words  were  spoken;  and  it  then  appeared  that 
the  language  used  by  the  defendant  was,  ''You  are  a 
thief.  You  stole  hoop-poles  and  saw-logs  from  off  i>e- 
kmcjfs  land."  And  the  witnesses  ssdd  that  they  supposed 
that  the  words  spoken  alluded  to  the  cutting  of  standing 
timber.  The  judge  told  the  jury,  that  it  was  for  them 
to  decide  whether  the  words,  as  proved,  amounted  to  a 
charge  of  theffc  or  trespass;  that  if  the  defendant  intended 
to  charge  the  plaintiff  with  taking  hoop-poles  and  saw-logs 
abeady  cut,  it  was  a  charge  of  felony;  but  if  he^meant  to 
charge  him  with  cutting  and  carrying  them  away,  it  was 
only  charging  him  with  having  committed  a  trespass.  And 
in  what  sense  the  words  were  intended  to  be  used,  was  for 
the  jury  to  determine.  The  jury  found  for  the  defendant, 
and  the  instruction  and  finding  were  sustained  by  the  Su- 
preme Court.  So  in  Bayley  v.  Lawrence^  11  Adolph.  and 
EUis  920,  which  was  an  action  for  a  Ubel,  DenmoM,  C.  J., 
who  delivered  the  opinion  of  the  Court,  said  that  he  had 
always  left  it  to  the  jury  to  say  whether,  under  the  circum- 
stances, the  publication  amounted  to  a  libeL  See,  also,  2 
Greenleaf 's  Ev.  s.  411. 

The  authorities  on  this  subject  are  numerous,  but  not 
uniform;  but  the  weight  of  them  seems  to  accord  with  the 
cases  above  cited.  The  rule  may  be  stated  thus:  "The 
actual  meaning  of  words,  in  the  particular  case,  and  the 
effective  sense  in  which  they  were  understood,  as  matter 
of  &ct,  is  a  consideration  for  the  jury;  but  the  question 
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Wm.  Tmm^  what  oonstitates  a  crime  or  offence^  the  impatation  of 
^^^  which  is  tlanderouB,  is  of  course  a  matter  of  law."  1  Am. 
Lead  Cas.  153. 

From  this  view  the  cl|arge  of  the  Comi;,  in  the  present 
case,  appears  to  be  coirect  It  is  clear  that  the  additional 
words,  viz.,  "  He  used  up  my  stuff,"  &a,  were  not^  in  them- 
selves, actionable:  still  it  was  for  the  jury  to  determine  the 
*^quo  ammcP  they  were  spoken,  the  sense  in  which  they 
were  used,  and  whether  they  explained  the  words  alleged 
in  the  declaration,  so  as  to  show  that  the  defendant  did 
not,  by  using  them,  intend  to  impute  a  felony. 

At  the  proper  time,  the  defendant  moved  the  Court  to 
instruct  the  jury  as  follows: 

1.  If  the  words  laid  in  the  declaration,  though  fxoved, 
do  not  in  their  natural  meaning  import  a  charge  of  larceny 
the  jury  ought  to  find  for  the  defendant. 

3.  The  words  ^'if  he  did  not  do  it  directly,  he  did  it  in- 
directly," are  not,  in  themselves,  actionable. 

3.  Evidence  of  a  breach  of  trust  by  the  plaintiff  toward 
the  defendant  would  be  inadmissible  on  the  part  of  the 
defendant 

These  instructions  were  properly  refused.  The  first  be- 
cause it  was  given  by  the  Court  in  its  general  charge. 
The  second  was  not  pertinent  to  the  case:  the  words  ^if 
he  did  not  do  it  directly  he  did  it  indirectly,"  constituted 
a  part  of  one  set  only,  and  were  not,  in  themselves,  claimed 
to  be  actionable.  Moreover,  the  Court  told  the  jury,  that 
^all  the  defendant  sedd  at  any  one  conversation  must  be 
taken  together;  and  if  the  same  when  so  taken  do  not 
amount  to  a  charge  of  crime,  the  verdict  should  be  for  the 
defendant." 

We  think  the  third  instruction  moved  by  the  defendant, 
in  the  abstract,  states  the  law;  but  there  is  nothing  in  the 
record  to  which  it  applies.  No  evidence  was  given,  or 
even  offered,  in  relation  to  a  trust  existing  between  the 
parties;  nor  was  it  shown  that  the  plaintiff  was  ever  em- 
ployed by  the  defendant  in  any  capacity. 
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Per  Curiam. — The  judgment  is  affirmed,  with  1  per  cent  Not.  Ton, 
<lamage8  and  costs,  196^. 

F.  M.  Finchj  for  the  appellant  Wuobt 

W.  J.  Peaslee  and  M.  M.  Ra^^  for  the  appellee.  WsioaT. 
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Wbioht  and  Another  v.  Wright. 

It  IB  tiie  proTince  of  the  jnrj  to  reconcile  the  conflict  and  detennine  tiie  prepon- 
derance of  testimony. 

An  addition  to  or  alteration  of  a  will  does  not  operate  to  reroke  it»  unless  made 
animo  revoecuuU,  and  that  intention,  to  be  effectnal,  must  be  evinced  in  the 
mode  prescribed  bj  tiie  statute. 

A  will  hftTlng  been  duly  signed  hj  a  testator  and  attested  hj  the  subscribing 
witnesses,  the  testator  afterwards  inserted  therein  an  additional  bequest.  The 
insertion  was  made  hj  the  scriTener  who  wrote  the  wiU,  in  the  testator's 
presence,  and  hy  his  direction.  The  original  subscribing  witnesses  were  also 
present,  recognized  the  paper  to  which  their  names  were  signed,  were  called 
upon  by  the  testator  to  witness  the  additional  provision,  and  saw  it  inserted. 
Hdd,  that  the  new  proyision  became  part  of  the  will,  and  that  the  will,  as 
amended,  was  duly  executed  and  attested. 

The  date  is  not  a  material  part  of  a  wiU.  It  may  be  held  TaUd  though  It  haa 
no  date  or  a  wrong  one. 

The  actual  time  when  a  wiU  was  executed  may  be  proved  by  parol. 

APPEAL  from  the  Harrison  Circuit  Court 

Davison,  J. — This  was  an  action  of  disseizin  by  the  ap- 
pellee against  the  appellants,  for  the  undivided  one-fourth 
of  certain  land  in  Harrison  county.  Plea,  not  guilty.  Ver* 
diet  for  the  plaintifil  Motion  for  a  new  trial  overruled,  and 
judgment  on  the  verdict 

The  case  is  this: 

Reuben  Wright^  on  the  7th  of  Marchj  1851,  died  seized  of 
the  premises  in  dispute,  leaving  Mary  Wright  his  widow; 
also  four  children,  being  his  heirs  at  law,  viz.,  Amos  Wrig'tU^ 
John  Wright  J  Nancy  Wright^  and  Martha  Mavk.  Amos  was 
the  plaintiff  below,  and  John  and  Mary  were  the  defend- 
ants. The  former  claimed  the  land  as  heir,  and  the  latter 
as  devisees.  To  sustain  the  issue  on  their  part,  the  defend- 
ants produced  and  read  in  evidence  frt>m  the  records  of  the 


Deom^berl. 
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Not.  Term,    Probate  Court  of  Harrison  county,  the  last  will  of  the  said 
^^^'       Reubetij  with  its  probate,  whereby  he  devised  to  them  the 

WsioHT     land  sued  for  in  this  action. 

Wright.  Upon  the  trial,  the  validity  of  this  will  was  contested, 
1.  Because  the  testator,  at  the  date  of  it,  was  not  of  suffi- 
cient capacity  to  make  a  valid  will;  and  2.  Because  it  was 
not  executed  in  the  mode  prescribed  by  law. 

The  evidence  bearing  upon  the  first  position  is  conffict- 
ing.  To  reconcile  the  conflict,  and  determine  the  prepon- 
derance, was  exclusively  within  the  province  of  the  jury. 
That  branch  of  the  case  will  not,  therefore,  be  further 
noticed. 

Relative  to  the  second  point,  Samuel  J.  Wrig^htj  who 
wrote  the  will,  and  John  Shuck  and  LeweUen  Crabby  who 
witnessed  it,  were  produced.  These  witnesses  testified, 
substantially,  that  they  saw  the  testator  sign  the  will;  that 
they,  as  witnesses,  subscribed  it  in  his  presence,  and  at  his 
request;  but  that  this  took  place  prior  to  the  1st  of  March, 
1851,  the  day  the  will  bears  date;  that  on  said  day  they 
were  called  on  by  the  testator  to  witness  an  addition  which 
he  then  desired  to  make  to  his  will  by  inserting  therein  a 
bequest  of  certain  articles  of  property  to  Martha  Mauk^  his 
daughter.  That  bequest  was  inserted  in  the  wiU,  in  their 
presence,  and  the  testator  requested  them  to  notice  it;  but 
the  will  was  not  re-signed  by  him,  nor  re-subscribed  by 
them. 

The  evidence  being  closed,  the  defendants  moved  the 
Court  to  instruct  the  jury  that  if  they  believed  that  the 
testator,  on  the  1st  of  March,  1851,  inserted  an  additional 
provision  for  the  benefit  of  Martha  Mauk  in  the  body  of  a 
valid  will  previously  made,  signed  by  himself,  and  attested 
by  two  witnesses,  and  after  that  insertion  acknowledged  it 
to  be  his  will  in  the  presence  of  the  same  subscribing  wit- 
nesses, they  should  consider  the  will  executed  with  due 
formality  of  law.     This  instruction  the  Court  refused. 

Before  the  provision  in  favor  of  Martha  Mauk  was  in- 
serted, the  instrument  was  evidentiy  a  vaUd  wilL  Was  it 
invalidated  by  that  insertion?  This  is  the  first  question 
to  be  considered. 
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The  testator  did  not  mean  to  revoke  the  wiU,  nor  did  he  Not.  Term, 
intend  to  impair  the  devise  under  which  the  defendants      *°^ 
claim.     The  additional  bequest  might  be  considered  inop-     Wbioht 
erative,  but  that  circumstance  would  not  aflfect  the  validity    Wbiobt. 
of  the  will,  if  originally  it  was  executed  in  proper  form. 

In  Bringle  v.  McPhersoUj  2  Brevard  270,  the  testator 
had  excepted  certain  lands  from  a  general  devise  of  his 
estate,  and  at  a  subsequent  period,  when  his  fortune  had  • 

much  increased,  he  erased  the  exception.  It  was  held  that 
it  must  be  presumed,  on  all  the  facts  of  the  case,  that  the 
erasure  was  made  with  a  view  of  enlarging  the  devise  and 
bringing  the  whole  of  the  estate  in  question  within  its  ope- 
ration,  and  as  this  intention  could  not  be  satisfied  without 
a  re-publication,  the  devise  should  be  read  as  it  originally 
stood,  and  as  if  the  exception  had  not  been  cancelled. 

So  in  Jackson  v.  HoUoway^  7  Johns.  394,  the  act  of  strik- 
ing out  the  words  by  which  a  devise  was  defined  as  com- 
prising the  lands  then  possessed  by  the  testator,  and  intro- 
ducing others  extending  it  to  all  which  he  should  possess 
at  the  time  of  his  death,  was  not  allowed  to  destroy  the 
original  devise,  or  aflfect  the  construction  of  the  instru- 
ment 

We  think  that  the  principle  recognized  by  these  deci- 
sions, is  clearly  right,  and  applies  to  the  case  before  us. 
No  addition  or  alteration  will  amount  to  a  revocation, 
miless  made  ammo  revocandiL  It  is  the  intention  of  the 
testator  to  revoke  that  constitutes  the  revocation,  and 
moreover  that  intention,  to  be  available,  must  be  evinced 
in  the  mode  prescribed  by  the  statute.  B.  S.  1843,  a  30, 
8.29. 

But  why  should  the  bequest  added  on  the  4th  of  Marchj 
be  deemed  no  part  of  the  will?  It  was  inserted  by  the 
same  scrivener  who  wrote  the  (uriginal  will,  in  the  presence 
of  the  testator,  and  by  his  express  direction.  The  instru- 
ment was  already  signed  by  the  testator.  The  witnesses 
who  had  subscribed  the  will  when  first  executed,  were  also 
present.  They  recognized  the  paper  on  which  their  names 
were  signed,  and  saw  the  provision  inserted.  This  would 
seem  to  be  a  sufl&cient  compliance  with  the  statute.    The 
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Not.  Tem,  mere  le-writing  of  their  names  to  the  instroment  wovild 

^^^      have  added  nothing  to  the  importanoe  of  the  transactioiL 

WuoBv      Under  the  circmnstanoes  it  wonld  have  been  a  useless  cer^ 

Wkiwt.     emony."    The  law,  th^iefore,  did  not  require  its  perfonn- 

ance.  We  are  decidedly  of  opinion  that  the  will,  including 

the  new  provision,  was  duly  executed  and  attested.     The 

instruction  moved  by  the  defendant  should  have  been  given. 

•  The  Court,  in  its'  charge,  told  the  jury,  that  "inasmuch 
as  the  defendants  rely  on  a  will  dated  and  executed  March 
4, 1851,  and  have  offered  no  other  will  in  evidence,  it  is 
not  material  whether  the  paper  so  altered  was  ot  was  not 
a  valid  will  befcMre  the  alteration  was  made.  U^  therefore, 
the  testimcmy  shows  that  there  was  no  will  duly  executed 

*  on  the  4th  of  Marchy  1851,  and  dated  that  day,  yon  ought 
to  find  the  defendants  guilty." 

The  facts,  as  they  appear  in  the  record,  do  not  sustain 
the  position  assumed  in  the  first  branch  of  this  charge.  It 
is  true  the  defendants  gave  in  evidence  a  will  bearing  date 
March  4, 1851,  but  they  did  not  rely  on  the  will  produced 
because  it  was  of  that  date  or  executed  on  that  day.  In- 
deed, the  real  issue  in  the  case  was  whether  the  will  was 
or  not  valid,  regardless  of  the  time  of  its  execution.  The 
date  of  a  wiU  is  no  part  of  the  will  itself.  It  may  be  held 
valid,  though  it  has  no  date  or  a  wrong  one.  If  the  actual 
time  of  its  execution  should  become  mateiial,  that  &ct 
may  be  established  by  parol  proof.    1  Jarm.  on  Wills  122. 

We  think  the  charge  may  have  misled  the  jury  firom  the 
material  points  at  issue  between  the  parties,  and  that  it  is, 
therefore,  erroneous. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

W.  A.  Porter  J  for  the  appellants. 

H.  P.  Thornton^  for  the  appellee. 
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Reasoner,  Administratoflr,  v.  Ebmitndson. 


Not.  Tens, 

1854. 


im 


i^mS 


Rbabovbk 

T. 

A  mortgBgt  was  executed  in  Laporte  count/  of  land  In  Sf,  Jomph  conntj,  and  Ewitomok. 

was  flM  in  the  recorder's  office  of  tlie  latter  conntjr,  on  the  Slst  of  Febnuay, 

1837;  hat  no  certificate  of  the  official  character  of  the  justice  who  took  the 

acknowledgment,  was  filed  in  said  office  till  the  7  th  of  November,  1837. 

Held,  that  the  mortgage  coold  not  be  treated  as  recorded  till  the  latter  date. 
A  oonreyance  of  land  was  executed  before  a  mortgage  of  prior  date,  but 

neither  haring  been  recorded  wiAin  the  time  required  bj  law,  the  niort- 

gage  was  afterwards  recorded  before  the  deed.    The  acts  of  1886  and  1888 

goTeming  the  question,  held,  that  the  mortgage  bad  priority  as  a  lien. 
Where  land  has  been  oouTeyed  with  coTcnants  of  seizin  and  right  to  conrej, 

an  outstanding  mortgage,  if  the  mortgagee  has  not  taken  possession,  does 

not  oonstitate  a  breach  of  the  coTenants. 
A  mortgage  is  now  almost  universallj  regarded  as  a  mere  security  for  the 

payment  of  fho  debt. 
An  outstanding  mortgage  constitutes  a  breach  of  Ae  coyenant  that  the  land  is 

unincumbered ;  but  for  this  breach  only  nominal  damages  can  be  recoTered, 

until  the  purchaser  has  been  eyicted. 
An  eriction  is  a  turning  out  of  possession,  or  placing  the  party  in  such  a 

situation  that  his  expnbion  being  inevitable,  he  Toluntarily  surrenders  the 

possession  to  save  expulsion. 
Where  a  decree  of  foreclosure  directs  that  the  sale  shall  be  as  upon  an  execn- 

tion  at  law,  the  sheriff  merely  executes  a  deed  to  the  purchaser,  and  leaves 

him  to  his  action  to  obtain  possession. 
The  sale  by  the  sheriff  upon  such  a  decree,  where  no  deed  has  been  made  nor 

suit  for  possessiMk  instituted,  is  not  eridenee  of  an  eviction. 


ERROR  to  the  Henr^  Ciicnit  Court 

Perkins,  J. — Edmumdsan  sued  Reasanerj  administrator 
of  Chvinj  deceased,  in  covenant,  alleging  that  Oavin^  in 
his  lifetime,  December^  1845,  conveyed  to  him  a  tract  of 
land  by  deed,  with  the  usual  covenants;  that  the  cove- 
nants of  seizin  and  right  to  convey,  and  of  freedom  from 
incumbrance,  had  been  broken;  that  the  land,  at  the 
of  his  purchase,  was  covered  by  a  mortgage  to  one  JS: 
Morrisonj  and  that  said  mortgage  had  been  forecl 
and  that  he,  EdmundsoHy  had  been  evicted,  &c« 

The  defendant  pleaded  that  said  covenants  had  not 
broken,  but  kept;  that  the  premises  conveyed  were,  a1 
time,  &c«,  dear  of  incumbrance;  and  that  Edmundson 
not  been  evicted,  &c. 

The  cause  was  submitted  to  the  Court,  instead  of  a  jury. 


Fridt^, 
December  I, 
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Not.  Tetm,  and  there  was  judgment  for  the  plaintiff  for  his  purchase- 

^^^'      money  and  interest.    A  new  trial  was  refused. 
Rbabohss       The  facts  are,  that  one  Selcriggy  of  Laporte  comity, 
Edhuitdsox.  BuUanOj  owned  the  land^  and,  on  the  17th  of  Augustj  1836, 
mortgaged  it  to  Ezekiel  Morrison.    The  mortgage  was  fikd 
in  the  office  of  the  recorder  of  St.  Joseph  comity,  on  the  21st 
of  February^  1837;  bat  no  certificate  of  the  official  charac- 
ter of  the  justice  of  the  peace  who  took  the  acknowledg- 
ment of  it,  was  filed  in  said  office  till  the  7th  of  November^ 
1837.    The  mortgage  can  not  be  treated  as  recorded,  there- 
.  fi>re,  till  tliis  latter  date. 

On  the  Idth  of  December^  1836,  Selcrigg  deeded  the  land 
mortgaged  to  Morrison^  to  Oavin.  This  deed  Gavin  failed 
to  have  recorded  in  St.  Joseph  county  till  1840. 

In  1845,  Oavin  conveyed  to  Edmimdsonj  the  plaintiff 
below  in  thb  suit. 

In  1840,  Morrison  foreclosed  his  mortgage,  aad  bid  in 
the  property  at  the  sale  under  the  decree  of  foredosuie; 
but  it  does  not  appear  that  the  sheriff  ever  made  him  a 
deed  pursuant  to  his  purchase,  nor  that  he  ever  took  pos- 
session. The  deed  from  SeUrigg  to  Gavin  was  executed 
before  the  mortgage  firom  the  former  to  Morrison  was  re- 
corded; but  as  said  deed  was  not  recorded  till  after  the 
mortgage,  and  neither  the  deed  nor  the  mortgage  was 
recorded  within  the  time  required  by  law,  the  mortgage 
had  priority  as  a  lien,  under  the  recording  acts  of  1836 
and  1838,  which  governed  it.  It  might  be  different  under 
the  acts  of  1843  and  1852,  which  materially  differ  finom 
prior  statutes  providing  for  the  recording  of  deeds  and 
mortgages. 
^  But  notwithstanding  said  mortgage  was  a  lien  upon  the 
land,  its  existence  did  not  constitute  a  breach  of  the  cove- 
nants of  seizin  and  right  to  convey,  the  mortgagee  not 
having  taken  possession.  True,  in  strictness,  the  mort- 
gage "purports  to  pass  the  legal  title,  ^^yet  it  is  almost 
universally  regarded,  at  the  present  day,  as  a  mere  security 
for  the  payment  of  the  debt"  Rawle  on  Covenants  for 
Title,  83. 

The  mortgage  did  constitute  a  breach  of  the  covenant 
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that  the  property  was  muncnmbered;  but  for  this  breach  Nor.  Term, 
only  nominal  damages  were  recoverable  till  after  the  pur-      ^^^^ 
chaser  had  been  evicted.     It  becomes  a  material  question,    Kba»okbr 
therefore,  whether  an  eviction  had  taken  place.  EixMinmdoir. 

An  eviction  is  a  turning  out  of  possession,  or  placing 
the  party  in  such  a  situation  that,  bis  expulsion  being  ine- 
vitable, he  voluntarily  surrenders  the  possession- to  save 
expulsion. 

The  evidence  does  not  show  that  either  of  these  things 
has  been  done  in  this  case.  For  aught  that  appears,  the 
plaintiff  is  yet,  and  has  uninterruptedly  been,  in  possession. 

The  sale  in  the  case,  under  the  decree,  was  as  upon  an 
execution  at  law.  Upon  such  sales  the  sheriff  delivers  no 
possession.  He  executes  a  deed  to  the  purchaser,  and 
leaves  him  to  his  action  to  obtain  possession.  Here  no 
deed  has  been  made,  no  suit  for  possession  instituted,  and 
the  mortgage  decree  may  have  been  settled  after  the  sale 
even,  so  that  the  making  of  a  deed  by  the  sheriff  became 
unnecessary;  and  such  seems  to  be  the  reasonable  infer- 
ence from  the  facts. 

This  case  is  clearly  distinguishable,  therefore,  from  Hunt 
V.  Amidony  4  Hill  345,  a  case  that  goes  farther  in  inferring 
an  eviction  from  facts  than  any  other  we  have  met  with. 
In  that  case  a  deed  had  been  made,  and  the  decree,  accord- 
ing to  the  practice  in  NetO'Yorky  contained  the  direction 
that  the  purchaser  should  be  let  into  possession  upon  the 
production  of  the  deed,  which  facts  the  Court  thought 
might  be  equivalent  ^4n  equity,  at  least,"  to  an  eviction  by 
an  action  at  law;  the  Court  laying  stress  upon  the  circum- 
Btance  that  the  action  was  not  covenant  but  assumpsit,  an 
equitable  action. 

Aa  no  eviction  was  proved  in  this  case,  the  judgment 
below  for  the  whole  of  the  purchase-money  and  interest, 
was  erroneous,  and  must  be  reversed. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

W.  Oro88  and  JI  H.  MetteU^  for  the  plaintiff 
M.  L.  Bundy,  for  the  defendant 
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Work  v.  Brayton  and  Others. 

A  mortgage  of  real  estate  grren  to  Mcvre  a  precedent  debt,  ia  Ibtmded  npoa  a 
Talnable  ooiuideradon. 

A.  being  the  equitable  owner  and  in  poesewion  of  real  estate,  sold  it  upon 
credit,  and  procnred  it  to  be  conveyed  by  B.,  the  legal  owner,  to  C,  tiie 
porchaser.  A.  remained  in  possession,  but  withont  anj  contract  aUowiqg 
him  to  do  so.  The  deed  from  B.  acknowledged  the  receipt  of  die  pvrdmse- 
money.  C  afterwards,  and  before  the  payment  of  any  of  the  purdiaee- 
money,  mortgaged  it  to  Z>.,  a  creditor,  to  secure  a  precedent  debt,  the  latter 
having  no  actual  notice  that  C.  had  not  paid  the  purcfaase^noney.  C,  whea 
the  mortgage  was  executed,  exhibited  the  deed  of  B,  to  show  the  title. 

Hdd,  that  A,'»  possession  and  title,  after  the  execution  of  the  deed  by  A, 
were  those  merely  of  a  tenant  at  sufferance. 

Eiddf  also,  that  A,*s  lien  for  unpaid  purchase-money  (on  the  assumption  Ant 
such  Hen  existed)  constituted  no  title,  legal  or  equitable,  and  that  his  lien 
was  as  complete,  after  the  execution  of  the  deed  by  B.,  without  as  wndi  hii 
occupancy  of  the  land. 

Held,  also,  that  A,  having  procured  B,  to  convey  the  land,  could  be  in  no 
better  posture  than  if  he  had  conveyed  it  himself. 

Held,  also,  that  where  the  deed  of  a  grantor,  acknowledging  the  receqit  of  the 
purchase-money,  has  been  put  upon  record,  he  is  estopped  from  nXjmg  on 
a  continuance  in  possession  as  notice  of  a  lien  for  unpaid  purdmse-money. 

Hdd,  also,  that  the  equity  of  D.  was  strengthened  by  the  circnmstance  that 
when  the  mortgage  was  executed  he  exhibited  the  deed  of  B.  to  show  the 
title. 

Friday,  ERROR  to  the  Fountain  Circuit  Court 

Perkins,  J. — ^Bill  by  John  C.  Work  against  Benjamin  (X 
and  Greorge  Brayton^  to  foreclose  a  mortgage.  These  de- 
fendants answered,  and  thereupon  one  Charles  &  Moore 
appeared  and  petitioned  the  Court  to  be  made  a  defendant, 
with  the  Brai/tonsj  to  the  bill,  asserting  that  he  held  claims 
which  were  a  lien,  paramount  to  the  mortgage  sought  to  be 
foreclosed,'  upon  the  land  covered  by  the  mortgage.  The 
Court  granted  his  petition,  and,  upon  the  final  hearing  of 
the  cause,  found  that  his  lien  had  precedence,  and  decreed 
that  it  should  be  first  discharged  out  of  the  proceeds  of  the 
sale  of  the  mortgaged  property. 

The  facts  of  the  case,  as  collected  firom  the  record,  are 
as  follows: 

Said  Charles  &  Moore  held  the  title-bond  of  one  Kell^j 
which  called  for  a  deed  to  the  premises  in  question  on 
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payment  of  the  pmchase-money.     The  ptuchase-money  Not.  Term, 
was  paid,  but  no  deed  was  received.    Subsequently,  on       ^^^' 
the  6th  day  of  Jamtary^  1847,  Moore  sold  said  premises  to      Wohx 
Benjamin  C.  Brayton  for  1,200  dollars,  took  his  notes  for    Bhattoit. 
that  sum,  and  directed  Kelly  to  convey  to  him  the  premises. 
Kelly  acc<NrdingIy  made  a  warranty  deed  to  Braytan,  Moore 
at  the  time  surrendering  to  the  former  his  bond  to  be  can- 
celed.   On  the  20th  of  Jamuaryj  1847,  said  Benjamin  C. 
Brayton  mortgaged  the  premises  to  John  C.  Work^  to  secure 
a  precedent  debt  owed  by  himself  and  George  Brayton. 

The  deed  from  Kelly  to  BrayUm  acknowledged  the  re- 
ceipt of  the  purchase-money. 

Moore  had  taken  possession  under  his  bond,  and  con- 
tinued to  occupy  the  premises  till  after  the  execution  of 
the  mortgage  by  BrayUm  to  Work.  Work  was  a  resident 
of  New^York  city,  and  the  mortgage  in  question  was  taken 
in  his  absence  from  this  state,  by  Mr.  Bairdj  his  attorney, 
to  whom  the  claim  secured  by  it  had  been  intrusted  for 
collection. 

The  first  inquiry  raised  is,  whether  Work  is  to  be  re- 
garded as  a  purchaser  for  a  valuable  consideration. 

The  question  whether  a  mortgagee,  in  a  mortgage  given 
for  the  security  of  a  pre-existing  debt,  is  to  be  regarded  as  a 
purchaser  for  a  valuable  consideration,  has  been  decided  dif- 
ferently by  different  Courts;  and  there  has  been  a  like  diver- 
sity of  opinion  upon  the  analogous  question,  whether  the 
holder  of  commercial  paper  assigned  as  collateral  security 
for  a  pre-existing  debt,  is  to  be  treated  as  a  holder  for  a  valu- 
able consideration.  The  latter  of  these  questions  this  Court 
decided  in  the  affirmative  in  ValeUe  v.  Mason^  1  Ind.  R.  288; 
and  it  would  seem  that  the  principle  of  that  case,  applied 
to  a  mortgagee  of  real  estate,  to  secure  a  like  indebtedness, 
would  require  that  he  be  regarded  as  a  purchaser  for  a 
valuable  consideration.  We  shall  not  go  into  a  classifica- 
tion of  the  cases  upon  the  point  We  think,  on  principle, 
and  as  matter  of  public  policy,  a  precedent  debt  should  be 
regarded  as  a  valuable  consideration  for  the  conveyance  of 
real  estate.  K  it  is  not  to  be  so  regarded,  the  titles  of  pur- 
chasers and  mortgagees,  for  such  a  consideration,  must  be 
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Not.  Term,  of  comparatively  little  valae,  as  tiiey  may,  at  any  time,  be 
^^^*  unexpectedly  overrode  by  secret  invisible  liens  for  unpaid 
Work  purchase-money  to  some  former  grantors,  or  by  some  other, 
BsATTOK.  till  then  unknown,  alleged  equitable  claims,  whidi  might, 
in  their  origin,  have  been  without  trouble  made  secure  hj 
open,  recorded  instruments  that  would  have  been  notice  to 
all  the  world  Yet  real  estate,  in  this  country,  is  almost  as 
as  much  an  article  of  trade  as  is  any  species  of  personal 
property.  It  is  taken  by  the  government  as  security  tar 
its  loans;  by  corporations  in  payment  of  stock  subsoip- 
tions,  and  as  security  for  debts;  and  by  individuals  in  a 
multiplicity  of  transactions;  and  being  subject  to  sale  on 
execution,  it  constitutes  a  great  basis  of  credit  generally. 
Hence,  it  is  of  the  utmost  importance  that  such  legal  prin- 
ciples may  prevail  as  shall  give  confidence  in,  and  solidity 
to,  land  tities.  There  is  no  hardship  in  requiring  those 
who  intend  to  hold  incumbrances  upon  real  estate  to  make 
them  open  and  visible;  and  where  they  do  not,  they  surefy 
become  accessory  to  frauds,  trap-setters  for  honest  men, 
and  not  entitied  to  any  extraordinarily  £EivorabIe  considera- 
tion by  Courts. 

A  pre-existing  debt  is  held  to  be  a  valuable  considera- 
tion by  Storpj  in  the  second  volume  of  his  Equity  Juris- 
prudence, pp.  657, 658,  and  he  cites  for  the  doctrine  SBtford 
V.  Mitfordj  9  Ves.  100,  and  Bayley  v.  Greenleafj  7  Wheaton 
46.  In  vol.  2,  pt.  1,  p.  73,  of  WhUe  and  Tudor's  Leading 
Cases  in  Equity,  they  say,  "similar  decisions  wete  made 
in  Richson  v.  Richson^  3  Gratton  497,  and  in  Day  v.  Ihrn- 
hoMj  2  Johnson's  Chancery  R.  112;"  though  this  latter  case 
has  not  been  followed  in  New^Yark.  KerUy  in  the  4th  toL 
of  his  Commentaries,  p.  154,  approves  the  doctrine,  and 
expresses  the  conviction  that  it  rests  on  grounds  that  will 
command  general  assent.  He  cites  in  support  of  it,  J2o- 
berts  V.  Salisbury^  3  Gill  and  J.  425,  and  Oann  v.  Qiesterj 
5  Verger's  Tenn.  R.  205.  We  have  verified  a  part  of  the 
cases  above  referred  to;  to  some  of  them  we  have  not 
access. 

The  remaining  question  in  the  cause  is,  was  Work  a 
mortgagee  with  notice  of  Moor(?s  lien  for  unpaid  purdiaae- 
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money?    We  say  lien,  because  we  shall  admit,  for  the  Nor.  Teim, 
purposes  of  this  case,  that  one  existed,  though  there  is  not      ^95^. 
a  uniformity  of  opinion  on  the  part  of  the  Court  touching      Wobx 
the  point    Work  had  not  actual  notice.    Had  he  construe-    Bbattoit. 
tive?    Moore  was  in  possession  of  the  premises  mortgaged 
by  BrayUm  to  Work^  and  the  question  is,  was  that  posses- 
sion notice  to  the  latter  of  a  lien,  on  the  part  of  the  occu- 
pant, for  unpaid  purchase-money? 

It  is  laid  down  in  all  the  books  treating  upon  the  sub- 
ject, that  possession  is  notice  of  the  title,  whatever  it  may 
be,  of  the  possessor.  What,  then,  was  Moore^s  title  ?  Upon 
what  was  his  possession  based?  He  had  been  the  equita- 
ble owner  of  real  estate,  and  in  possession  of  it  He  had 
sold,  and  procured  it  to  be  conveyed  to  another,  but  still 
remained  in  possession,  without  any  contract,  so  far  as 
appears,  authorizing  him  to  do  so.  He  was,  then,  a  mere 
tenant  at  sufferance,  with  the  title  of  such  a  tenant  and  no 
other.  3  Sandf.  {New-York)  Ch.  Rep.  176.  His  Uen  for 
unpaid  purchase-money  constituted  no  title,  legal  or  equita- 
ble; gave  him  no  right  to  possession;  and  his  occupancy, 
in  fact,  was  in  no  way  connected  with  that  lien«  It  existed 
as  completely  without  possession  as  with  it  If  possession, 
therefore,  can  be  regarded  at  all  as  notice  of  a  lien  for  pur- 
chase-money, it  is  notice  of  more  than  title  or  claim  of 
title.  But  without  pursuing  this  particular  idea,  we  think 
it  will  be  conceded  that  Moore  can  be  regarded  as  standing 
in  no  better  situation,  touching  this  lien,  than  Kelly  would 
have  stood  in,  had  he  remained  in  possession  after  convey- 
ing to  Brayton  without  receiving  his  purchase-money;  in 
other  words,  that  itfoore,  having  sold  and  procured  KeUy 
to  convey,  can  be  in  no  better  attitude  than  though  he 
had  conveyed  himsel£  Regarding  Moore^  then,  as  the 
grantor  in  the  case,  we  can  easily  dispose  of  it;  for  the 
authorities  seem  suf&ciently  conclusive  upon  this  posi- 
tion, viz.,  that  where  the  deed  of  the  grantor  has  been 
put  upon  record,  acknowledging  the  receipt  of  the  pur- 
chase-money, he  will  be  estopped  from  relying  on  his  con- 
tinuance in  possession  as  notice  of  a  lien  for  purchase- 
money,  as  subsequent  purchasers  are  not  bound  to  go 
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Not.  T«m,   beyond  the  recaded  declarations  of  the  parties  and  inqaiie 
^^^      into  their  actual  relations.    8caU  v.  GaUagher^  14  Sei^.  and 
Fiwr       Rawle  389,r-.  Woods  v.  Fwrmere,  7  Watts  382.— ifewAofl  ▼. 
Tn  STAfs.  Pierce^  6  Pick.  495.     The  case  before  us  is  stronger  still, 
as  here  the  deed  itself  from  KeUg  to  BragUm  was  exhib- 
ited to  the  attorney  of  Workj  when  he  took  the  mortgagei 
to  show  the  title.    3  Sugden  on  Vendors  470. — White  v. 
Wakefield,  7  Simons  40L-^  Kent  (6th  ed.)  179,  and  note  c 
We  tiiink  the  Court  below  enred  in  postponing  tiie  mort- 
gage to  Moore's  lien,  and  that,  hence,  the  decree  of  that 
Court  mnst  be  reversed. 

Per  Curiam. — The  decree  is  reversed  with  costs.    Cause 
remanded,  &c 

R  H.  BraekeU  and  O.  &  Orth,  for  the  plaintifE 
R.  C.  Gregory  and  R.  Tones,  for  the  defendant. 


Finn  v*  The  State. 


Under  the  R.  S.  1843,  malice  was  necesBaiy  to  constitate  murder  eilihfflr  in  the 
first  or  second  degree,  and  the  distinction  consisted  in  its  heing  accompanied 
in  the  first  degree  with,  and  in  the  second  degree  wilhont,  delibcralion  and 
premeditation. 

The  words  ''malice  aforethongfat"  in  the  description  of  murder  do  not  neces- 
sarily  imply  that  the  act  was  committed  with  deliheration  and  premodxtatioB. 

Indictment  for  murder,  chargmg  the  prisoner  with  haying  committed  the  act 
"feloniously,  wilfully,  and  of  his  malice  aforethought"  Hdd,  that,  under 
the  B.  B.  1843,  the  indictment  only  contained  a  charge  of  murder  in  the 
second  degree. 

When  the  life  or  liberty  of  the  accused  is  in  danger,  the  pleadings  are  to  be 
construed  in  hh  faror  and  against  the  pleader. 

Upon  the  trial  of  a  prisoner  on  an  indictment  for  murder  in  the  second  degiee, 
it  is  immaterial  what  the  opinion  of  a  juror  is  in  regaid  to  the  death  penalty. 

Friday,  APPEAL  from  the  Decatur  Ciicuit  Court 

HovET,  J. — John  Finn  was  indicted  for  the  mnrder  of 
James  McCarty,  in  the  Dearborn  Ciicuit  Court  There 
are  two  counts  in  the  indictment,  in  the  usual  common- 
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law  form  for  muidery  chargiiig  FifM  with  having  commit-  Not.  t«b, 
ted  the  act  **feloiuoiialy,  wilfully  and  o{  his  malice  afore*      ±95^. 
thought"  Fnm 

A  change  of  venue  was  taken  to  the  Decahvr  Circuit  ths  State. 
Court,  where,  at  the  April  term,  185S,  a  trial  was  had  and 
a  verdict  returned  as  follows:  ^  We,  the  jury,  find  the  de- 
fendant guilty  of  murder  in  the  second  degree,  as  he  stands 
charged  in  the  indictment,  and  that  he  be  imprisoned  in 
the  state's  prison  and  kept  at  hard  labor  during  life;  and 
we  find  him  not  guilty  of  murder  in  the  first  degree,  as  he 
stands  charged  in  said  indictment"  Motions  for  a  new 
trial  and  in  arrest  of  judgment  were  made  and  overruled, 
and  judgment  pronounced  upon  the  verdict 

On  impanneling  the  jury,  the  Court  permitted  the  pros* 
ecuting  attorney  to  interrogate  Abner  Hobbs^  one  of  the 
jurors,  as  to  whether  he  would  in  any  case  inflict  the  pun- 
ishment of  death  for  murder,  and  upon  his  cmswering  in 
the  negative,  the  Court,  for  that  cause,  permitted  the  pros- 
ecuting attcnmey  to  challenge  him,  over  the  objection  of  the 
prisoner* 

The  Court,  counsel  and  jury  all  seem  to  have  treated 
the  indictment  as  charging  the  prisoner  with  murder  in 
the  first  degree,  and  if  such  is  its  character,  the  form  of  the 
verdict,  and  the  rejection  of  Hohbs  as  a  juror,  would  be  in 
conformity  with  the  ruling  of  thb  Court  Gross  v.  The 
State,  2  Ind.  R.  329. 

What  offence  does  the  indictment  charge  under  the  R. 
8.  of  1843?  By  that  revision,  felonious  homicide  is  di- 
vided into  three  kinds:  murder  in  the  first  degree,  murder 
in  the  second  degree,  and  manslaughter. 

Murder  in  the  first  degree,  is  defined  as  follows :  <<  K  any 
person  of  sound  memory  and  discretion,  shall  purposely 
and  of  deliberate  and  premeditated  malice,  or  in  the  perpe* 
tration  or  attempt  to  perpetrate  any  rape,  arson,  robbery, 
or  burglary,  or  by  administering  poison  or  causing  the 
same  to  be  done,  kill  any  reasonable  creature  in  being,  and 
under  the  peace  of  the  state,  such  person  shall  be  deemed 
guilty  of  murder  in  the  first  degree,  and  upon  due  convic- 
viction  thereof,  shall  sufier  death*" 
Vol.  v.— 26 
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« 

Not.  Tenn,       Mnrder  in  the  second  degree,  is  thus  defined.    "If  anj 

^^^*      person  shall  purposely  and  malicionslyy  but  withont  delibe- 

FiHH       ration  and  premeditation,  kill  any  human  being,  every  scidi 

Tbb  Stats,  person  shall  be  deemed  guilty  of  murder  in  the  second  de> 

gree,  and  on  conviction  thereof,  shall  be  imprisoned  in  the 

state's  prison  and  kept  at  hard  labor  during  life."     Chap. 

53,  R.  8. 1843,  ss.  2  and  5,  pp.  960,  961. 

Malice,  under  these  sections,  is  necessary  to  constitute 
murder  in  either  degree,  and  the  distinction  consists  in  its 
being  accompanied  in  the  first  degree  with,  and  in  the 
second  degree  without,  deliberation  and  premeditation. 

This  being  the  case,  it  becomes  necessary  to  inquire 
whether  '^malice  aforethought"  necessarily  embraces  pre- 
meditation and  deliberation ;  or  whether  there  can  be  malice 
aforethought  without  premeditation  and  deliberation. 

There  can  be  no  doubt  that  such  malice  would  include 
those  cases  where  the  design  to  kill  was  mature  and  per- 
fect, and  formed  before  the  meeting  of  the  parties;  and  in 
Beauchamp  v.  The  State^  6  Blackfl  299,  it  is  said  that  «to 
constitute  malice  aforethought,  it  was  only  necessary  th»e 
should  be  a  formed  design  to  kUl,  and  that  such  design 
might  be  conceived  the  moment  the  fatal  stroke  was  given, 
as  well  as  a  long  time  before;  that  malice  aforethought 
means  the  intention  to  kill." 

In  the  celebrated  case  of  Dr.  Webstefj  5  Cush.  306, 
ShaWy  C.  J.,  in  his  charge  to  the  jury,  says,  "It  is  not  tiie 
less  maUce  aforethought,  within  the  meaning  of  tiie  law, 
because  the  act  is  done  suddenly,  after  the  intention  to 
commit  the  homicide  is  formed;  it  is  sufficient  that  the 
malicious  intention  precedes  and  accompanies  the  act  of 
homicide.  It  is  manifest,  therefore,  that  the  words  malice 
aforethought  in  the  description  of  murder  do  not  imp^  <2e* 
liberatioitj  or  the  lapse  of  considerable  time  between  the 
malicious  intent  to  take  life,  and  the  actual  execution  of 
the  intent,  but  rather  denote  purpose  and  design,  in  contra- 
distinction to  accident  and  mischance." 

The  killing  is  of  malice  aforethought  whenever  it  is 
voluntary,  and  is  not  justified,  excused  or  extenuated  by 
circumstances.   See  Foster  256. — 4  Black.  Ck>mm.  198. — ^1 
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Hale  42i.—T%e  King'  v.  Harvey,  2  B.  and  C.  268.     Malice  Nov.  Term, 
aforethonght,  as  thus  defined,  is  broad  enough  to  cover  the       •*-^^' 
whole  ground  of  murder,  in  the  first  and  second  degree,    Matlock 
under  our  statute — Abroad  enough  to  cover  all  cases,  from    Matlock. 
the  premeditated,  deliberate  act  in  cold  blood,  to  the  mo- 
mentary blow  given  without  premeditation,  provocation  or 
excuse.     As  murder  in  the  first  degree,  under  our  statute, 
requires  deliberate  and  premeditated  malice,  and  as  the 
phrase  ^^  malice  aforethought"  does  not  necessarily  require 
deliberation  and  premeditation,  we  are  of  the  opinion  that 
the  indictment  only  contains  a  charge  of  murder  in  the 
second  degree;  for  there  is  no  rule  better  settled,  than  that 
in  cases  where  the  life  or  liberty  of  the  ac<^used  is  in  danger, 
the  pleadings  are  to  be  construed  in  his  favor  and  against 
the  pleader. 

As  the  prisoner  could  not,  under  the  indictment,  be  ^ 
legally  convicted  of  murder  in  the  first  degree,  it  was  im- 
material what  opinions  Hobbs  may  have  entertained  in 
regard  to  the  death  penalty,  as  no  such  punishment  could 
have  been  inflicted;  and  liis  rejection  by  the  Ck>urt  for  that 
cause  was,  therefore,  erroneous. 

Per  Curiam. — The  judgment  is  reversed*     Cause  re- 
manded, &c. 

/  K  CoverdiU  and  C.  &  Parrish,  for  the  appellant. 

R.  A.  Riley y  N*  B.  Taylor y  and  J.  CoburUj  for  the  state. 


Matlock  v.  Matlock. 


Real  estate  acquired  with  partnership  iiinds,  for  partnership  purposes,  is  con- 
sidered as  partnership  property,  and  first  applied  to  the  satisfiMtion  of  the 
partnership  debts. 

The  widow  of  a  deceased  partner  is  not  entitled  to  dower  in  such  real  estate, 
under  the  B.  S.  1843,  nntil  the  debts  of  the  partnership  are  satisfied. 

Section  80,  p.  427,  and  s.  84,  p.  428,  of  the  R.  S.  1843,  enlarged  the  estate  in 
which  a  widow  was  to  be  endowed,  bat  were  otherwise  merely  dedaratoiy 
of  the  oommon  law. 
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Not.  Tern, 
1854. 

Matixwx 

T. 
BflTtOCK. 

Friday, 
Deoember  1. 


Cowti  of  Equity  regard  a  partner's  real  interest  in  tilie  firm  to  be  Ida 
Hie  surplus  after  Hie  debts  pf  the  firm  are  paid  and  a  final  balance  aacer- 
tained;  and  allow  each  partner  a  lien  on  the  fonds  for  his  share  of  the  sur- 
plus, as  well  as  for  his  indemnity  a^xist  the  joint  debts. 

APPEAL  from  the  Hendricks  Court  of  Common  Fleas. 

HoTEY,  J^ — Nancy  Matlock^  the  widow  of  WUUam  L, 
Matlockj  filed  her  petition  for  dower  in  the  Court  of  C(mi- 
mon  Pleas  of  Hendricks  county,  making  the  heirs  at  law  of 
said  William  parties.  The  petition  particularly  describes 
the  land,  and  avers  that  said  William  departed  this  lift,  on 
the  38th  day  of  December^  1851,  seized  in  fee  simple  of  the 
same.  At  the  January  term,  1854,  the  heirs,  being  in£mts, 
appeared  by  their  guardians,  and  answered  the  petition, 
and  Jesse  T.  Matlock^  the  administrator  and  late  partner 
of  said  William^  appeared  in  Couit,  and  asked  to  be  made 
defendant  to  the  petition.  He  was  admitted,  and  filed  his 
answer,  which  was  sworn  to. 

In  the  first  paragraph,  he  sets  up  a  partnership  between 
himself  and  William^  in  buying  and  selling  goods  and 
merchandise,  and  in  buying,  selling  and  breeding  horses, 
mules,  cattle,  hogs,  &c.,  which  he  avers  commenced  in 
1831,  and  continued  until  the  death  of  said  WilUam^  under 
the  name  and  style  of  William  L.  Matlock  Sf  Co.;  that  the 
lands  in  the  petition  were  purchased  by  them  as  a  part  of 
the  stock  of  the  partnership,  and  were  used  and  occupied 
by  them  in  carrying  on  the  partnership  business,  each 
having  an  equal  interest  therein,  although  the  deeds  for 
the  same  were  made  to  said  William  individually,  so  that 
the  land  might  be  more  easily  conveyed,  should  they  desire 
to  seU;  that  at  the  time  of  WtUiam^s  death,  the  firm  was 
largely  indebted,  and  that  13,000  dollars  of  said  debts 
remain  unpaid,  which  can  only  be  satisfied  by  the  sale  of 
said  lands,  &c 

The  second  paragraph  sets  up  mortgages  on  the  lands 
in  the  petition  to  the  amount  of  3,300  dollars,  which  he 
alleges  ought  to  be  paid  out  of  the  proceeds  of  said  lands, 
before  the  assignment  of  dower,  as  the  widow  joined  her 
husband  in  executing  the  same. 

The  third  paragraph  avers  that  the  lands  were  puidiaaed 
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witii  partnerehip  fonds,  and  that  he  and  said  WilUam  had  Not.  Tom, 
an  equal  interest  therein;  that  the  partnership  business  has      ^°^* 
not  been  settled;  that  the  firm  is  largely  indebted;  that  his    Matlook 
own  claims  as  partner  have  never  been  adjusted,  and  that    Matlock. 
he  has  obtained  an  order  of  Ck>urt  to  sell  said  lands,  to 
pay  tiie  partnership  debts;  and  until  such  payment  shall 
be  made,  he  prays  that  the  widow  may  be  enjoined  from 
the  further  prosecution  of  her  petition. 

The  petitioner  demurred  to  the  paragraphs,  ^^  because  the 
£Eu;ts  stated  were  not  sufficient  to  constitute  a  defence  to 
the  petition."  The  demurrers  were  overruled,  and  there- 
upon  the  petitioner  replied  to  each  paragraph.  The  repli* 
cations  to  the  first  and  third  state  that  her  husband,  said 
WilUamj  departed  this  life  on  the  29th  day  of  December^ 
1851,  seized  in  fee  simple  of  said  land,  and  that  said  Jesse 
had  no  legal  interest  therein. 

The  replication  to  the  third  paragraph,  charges  that  said 
mortgages  are  fraudulent,  6cc 

Upon  tiiese  pleadings,  the  Court  made  a  restraining 
order,  staying  all  further  proceedings  as  to  the  assignment 
of  dower,  until  further  order,  upon  Jesse  T.  MaUocltfs  filing 
bond,  in  the  sum  of  2,000  dollars,  &c.  The  bond  was  filed, 
and  the  petitioner  appealed  to  this  Ckmrt 

Under  the  rules  of  this  Ck>urt,  we  have  the  right  to  con« 
sider  ^points  not  made  in  some  of  the  briefs  by  counsel  as 
waived;"  and  as  the  only  question  discussed  is,  whether 
the  widow  is  entitled  to  dower,  in  partnership  lands,  under 
the  R.  S.  1843,  to  the  exclusion  of  the  rights  of  creditors 
of  the  firm,  we  do  not  wish  to  be  understood  as  intimating 
any  opinion  as  to  any  other  point  in  the  record. 

By  the  common  law,  the  widow  was  entitled  to  dower 
of  all  the  lands  cmd  tenements  of  which  her  husband  was 
seized  in  fee  simple,  or  fee  tail,  at  any  time  during  the 
coverture;  and  of  which  any  issue  she  might  have  had 
might  by  possibility  have  been  heir.  2  Black.  Ck>mm.  131. 
The  B.  S.  1843,  in  some  respects,  change  the  nature  of  the 
estate.    They  provide  that^ 

^The  widow,  subject  to  the  provisions  and  restrictions 
of  law,  shall  be  endowed  of  one  full  and  equal  third  part 
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Not.  Tem,   of  all  the  lands  the  legal  title  to  which  was  in  her  hnaband, 

^^^*      or  in  any  person  to  and  for  his  use  and  benefit,  at  any  time 

Matlock    during  the  coyerture,  and  also  of  any  lands  in  which,  or  in 

Matlock.    ^^J  part  of  which,  her  husband  had  an  equitable  interest 

at  the  time  of  his  death,  unless  her  ri^t  to  dower  in  any 

such  lands  has  been  legally  bailed."    Sec  80,  p.  428. 

^^The  widow  shall  not  be  endowed  of  any  estate  or 
interest  which  the  husband  may  have  in  any  trust  estate, 
unless  the  husband  shall  have  had  a  beneficial  interest 
therein;  in  which  case  she  shall  be  endowed  in  proportion 
to  the  extent  of  estate  or  interest,  if  such  estate  or  interest 
might  go  to  his  heirs."     Sec.  84,  p.  428. 

It  will  be  observed  that  these  sections  enlarge  the  estate 
in  which  the  widow  is  to  be  endowed,  and  that  in  all  other 
respects,  they  are  merely  dedaratcxry  of  the  common  law. 

Upon  the  death  of  a  tenant  in  common,  his  heirs  and 
widow,  by  the  common  law,  succeeded  to  his  estate,  and 
the  earlier  cases  in  the  English  Ck>urts  of  Equity,  follow- 
ing the  legal  rule,  made  no  exception  of  partnership  lands, 
and  allowed  the  widow  dower  notwithstanding  the  debts 
of  the  firm  remained  unpaid*  See  Smith  v.  Smith,  5  Vesey 
^  189.— feav.PA^m,  7  Vesey  453,  and  notes.  But  the  doc- 
trine is  now  well  settled  in  the  English  Courts,  that  real 
estate  acquired  with  partnership  funds,  for  partnership  pur^ 
poses,  must  be  considered  as  partnership  property,  and  first 
applied  to  the  satisfaction  of  the  partnership  debts.  Thom^ 
tan  V.  Dixon,  3  Brown  C.  C,  Am.  Ed.  1844,  p.  200,  note 
{2L),—Ferreday  v.  Wightunckj  1  Russ.  &  Myke  45.— PAtf- 
lips  V.  Phillips,  1  Mylne  So  Keen  649.^ — Broom  v.  Broom,  3 
id.  443. 

A  large  number  of  American  cases  have  been  decided  in 
conformity  with  the  rule  above  laid  down,  and  it  may  now 
be  said,  with  the  exception  of  one  or  two  states,  to  be  in 
conformity  with  the  American  authorities.  The  cases  of 
Dyer  v.  Clark,  5  Metcalf  562,  Bbward  and  others  v.  JMest 
and  another,  5  id.  582,  Bumside  v.  Merrick,  4  id.  537, 
Pierce  v.  Trigg,  10  Leigh  106,  Qow  on  Part,  c  5,  s.  3, 
Collier  on  Partnership  65, 2  Story  Eq.  s.  674, 3  Kent  Comm. 
87  to  39  and  notes,  and  authorities  there  cited,  all  regard 
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real  estate  so  purchased,  subject  to  the  payment  of  part-  ^ot.  Tem, 
nership  debts,  to  the  exclusion  of  dower.     The  pleadings      1854.  ^ 
show  that  the  lands  in  controversy  were  purchased  with      Tottw 
partnership  funds,  for  the  use  of  the  firm,  and  that  their    mcMaitvi. 
sale  is  necessary  to  discharge  the  debts  of  the  firm.    Under 
these  facts,  the  widow  is  not  entitled  to  dower  until  the 
partnership  claims  are  satisfied.     It  has  firequently  been 
decided,  that  the  widow  is  not  entitled  to  dower  as  against 
the  vendor,  for  the  purchase*money,  and  this,  whether  the 
legal  estate  vests  in  the  husband  during  his  lifetime  or  not 
On  similar  principles.  Courts  of  Equity  regard  a  partner's 
real  interest  in  the  firm  to  be  his  share  of  the  surplus  after 
the  debts  of  the  firm  are  paid  and  a  final  balance  ascer- 
tained; and  allow  each  partner  a  lien  on  the  funds  for  his 
share  of  the  surplus,  as  well  as  for  his  indemnity  against 
the  joint  debts.    Allen  v.  WeUsj  22  Pick.  450.— 2  Story's 
Eq.,  s.  1243. 

Per  Ouriam4 — The  judgment  is  aflirmed  with  costs. 

O.  C  Nave^  for  the  appellants. 

J.  M,  Oreggy  H.  C.  Newcomb^  and  T.  &  Harvey^  for  the 
appellee. 


ToTTEN  V.  McManus  aud  Wife. 

Chtaoery  luu  no  jiiiiMUcti<m  to  subject  choses  in  action  to  ezecotion,  in  the 

abeenoe  of  a  statntoiy  proTision  to  that  effect. 
The  separate  property  of  the  wife  will  be  protected  hy  Courts  of  Eqnitj  both 

against  the  hnsband  and  his  creditors. 
This  protection  was  afforded,  too,  in  this  state,  prior  to  the  passage  of  c  6,  on 

p.45,  of  the  acts  of  1847. 
Ck^nrts  of  Eqnitj  will  hold  the  hnsband  and  his  heirs  trustees  of  the  wife's 

separate  property,  as  against  creditors,  if  he  has  taken  possession  of  it 

otherwise  than  by  gift,  express  or  implied. 

ERROR  to  the  Delaware  Circtdt  Court  SeHMrSag, 

Stuart,  J. — Bill  in  chancery  by  ToUen^  a  judgment- ^^""""^  *' 

creditor  of  MeMcMUs^  showing  judgment,  execution  and 

return  of  nulla  bona;  and  seeking  to  subject — 
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Not.  Term,       1,  Certain  cboses  in  action  to  the  payment  of  the  jndg* 
•*-^^*      ment 


Tonsv         2.  Certain  lands  which  were  purchased  by  Lyiia  M> 


T. 


MclUirnB.  MamtSy  the  wife,  after  the  ioverture,  in  her  own  name, 
with  means  which  she  had  before  the  marriage,  and  which 
she  reduced  to  cash  after  the  marriage. 

The  bill  was  demurred  to  in  the  Court  below,  the  de- 
murrer sustained,  and  the  bill  dismissed* 

There  is  no  brief  filed  for  McManus. 

The  first  question  raised  is  settled  against  Totten  in  Shaw 
y.  Aveline^  antej  p.  380.  Chancery  has  no  jurisdiction  to 
subject  choses  in  action  to  execution  in  the  absence  of  a 
statutory  provision  to  that  effect  See  authorities  cited  in 
Shaw  y.  Aveline^  supra. 

The  second  question  raised  is  equally  well  settled  against 
ToUen.  The  separate  property  of  the  wife  will  be  protected 
by  Courts  of  Equity,  both  against  the  husband  and  his  cre- 
ditors, and  that  too  prior  to  the  statute  referred  to  in  argu- 
ment. Acts  of  1846-7,  c  6,  p.  45.  The  bill  admits  that 
the  wife  had  property  before  the  marriage  which  she  turned 
into  cash  during  the  marriage,  and  invested  in  the  land 
sought  to  be  subjected  to  execution.  But  it  is  contended 
that  the  moment  the  money  came  into  her  hands,  it  became 
the  property  of  the  husband.  So  far  firom  this.  Courts  of 
Equity  will  even  hold  the  husband  and  his  heirs  trustees 
of  the  wife's  separate  property,  if  he  take  possession  of  it 
in  any  other  way  than  by  gift,  express  or  implied. 

In  Taggard  y.  Talcot,  2  Edwards  Ch.  R.  628,  this  doc- 
trine is  fully  recognized.  In  that  case,  the  defendant  re- 
ceived firom  his  wife's  father,  in  her  right,  3,945  dollars, 
and  placed  it  to  her  credit  upon  his  books,  with  the  under- 
standing that  it  was  to  be  her  separate  property,  and  that 
all  the  furniture  purchased  with  it  was  to  be  carried  to  the 
account  of  this  fund  as  her  sole  property.  The  furniture 
sought  to  be  levied  was  bought  wiih  her  money.  HeUy 
that  she  was  entitled  to  have  it  protected  as  her  separate 
property;  and  that  the  Court  would  hold  the  husband  as 
trustee  for  his  wife.  The  claim  for  the  husband's  debts, 
subsequently  contracted,  stood  in  no  better  situation  than 
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^Birotdd  the  claim  of  the  hnsband;  and  that  Court  cite,  in  Nor.  Term, 
sapjMNrt  of  this  position,  Atherby  330, 345,  Glancy  476.  ^^^ 

Even  this  Ck>nrt  has  enforced  against  creditors  a  post-       Bssb 
nuptial  agreement  made  between  husband  and  wife,  where     Rui>jiA2r. 
there  was  a  good  consideration,  and  no  tincture  of  fraud* 
BameU  v.  Goir^s,  8  Blackf.  284. 

The  wife,  in  the  present  case,  showed  no  disposition  to 
part  with  the  control  of  her  separate  property,  by  bestowing 
it  as  a  gift  or  otherwise  upon  her  husband.  On  the  con- 
trary, she  re-invests  it  in  her  own  name. 

The  promises  to  pay,  &c.,  which  the  bill  alleges  to  have 
been  made  by  her  during  coverture,  can  not  be  seriously 
urged. 

Per  Curiam. — The  decree  is  affirmed  with  costs. 

T.  X  Sample,  for  the  plaintifE 

J.  &  BuckleBy  {or  the  defendants. 


Reed  v.  Rubman.  [hi  sis' 


A,  agreed  to  oonTey  to  B.  a  tract  of  land,  on  a  day  apedfied.    Concmrendj 

tfaerewiih,  and  in  consideration  thereof,  B,  was  to  assign  to  A,  two  land- 

warrants. 
Held,  that  a  tender  of  the  land-warrants  before  the  daj  specified  was  nn- 

aralling. 
Bdd,  also,  that  a  refiisal  of  A.  to  reoeiTO  the  warrants  before  the  day  spedfled, 

<m  other  grounds  than  that  they  were  not  tendered  at  tbe  proper  time,  was 

not  material. 
BMf  also,  that  a  tender  of  the  warrants,  assigned,  not  by  A.,  bnt  by  a  third 

penon,  in  blank,  a  month  after  tiie  time  stipniated,  in  connection  with  the 

hardship  and  ftand  of  the  contract  as  shown  by  the  eridence,  pnt  it  in  A/$ 

power  to  rescind. 
Conrts  of  Equity  are  reluctant  to  enforce  contracts  which  are  unconscionable 

or  tinctured  with  fraud.    They  leaye  the  parties  to  their  remedy  at  law. 

ERROR  to  the  Franklin  Circuit  Court  d^^'% 

Stuart,  J.^ — Rudman  filed  his  bill  in  chancery  against 

Reedy  setting  up  an  agreement  dated  August  22, 1850,  for 

the  sale  of  certain  real  estate  in  Franklin  county,  whereby 

Reed  agreed  to  convey  to  Rudman  in  fee,  on  or  before  the 
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Hot.  Term,   16th  of  September^  1850.     Concmrently  therewith,  and  in 

*^*^*      consideration  thereof,  Rtuknem  was  to  assign  to  Reed  two 

Rbbi>       land-wanrants  for  one  hundred  and  sixty  acres  each.    Seed 

BuDKAv.     ws^  to  have  possession  of  the  land  in  Franklin  county  tiU 

March^  1851,  and  Rudman  to  be  entitled  to  Reed^s  interest 

in  the  growing  crop.   For  the  faithful  performance  of  tiiese 

stipulations  by  the  parties,  a  penalty  of  800  doUars  was 

annexed 

The  bill  alleges  a  tender  of  the  land-warrants  at  the 
proper  time;  and  a  demand  upon  Reedy  and  refusal  by 
him  to  deliver  the  deed. 

The  bill  further  sets  up,  that  before  the  making  of  the 
preceding  contract,  viz.,  on  the  26th  of  Attgt^tj  1845,  Reed 
had  mortgaged  the  land  to  one  HoagUmd  to  secure  the 
payment  of  1,035  dollars;  that  in  1851,  Holland^  as  the 
executor  of  Boaglandy  had  foreclosed  the  mortgage  for  a 
balance  of  551  doUars  yet  due  thereon;  that  in  JHardk, 
1851,  Rudman  took  possession  of  the  land,  and  in  Jime^ 
1851,  was  compelled  to  pay  to  Holland  the  amount  of  the 
decree,  to  save  the  land  from  sale. 

It  is  tacitly  admitted  that  the  land-wairants  were  never 
delivered  to  Reed^  but  were  still  in  the  possession  of  Rud' 
man.  ReeiPs  land  was  also  in  his  possession.  Nor  is  tiiere 
any  tender  of  the  land-warrants  in  Court  The  prayer  of 
the  bill,  in  substance,  is,  that  Rudman  be  allowed  to  retain 
the  land-warrants  at  their  value;  that  Reed  be  compdled 
to  make  a  deed  in  pursuance  of  the  contract,  and  be  de- 
creed to  pay  to  Rudman  the  amount  paid  by  him  to  Bol- 
land,  deducting  280  dollars,  the  value  of  the  land-warrants. 

The  answer  of  Reed  expressly  denies  the  tender  of  the 
land-warrants  at,  &c,  assigned,  &c  Reed  sets  up,  also,  that 
there  were  other  considerations  besides  the  land-warrants; 
that  he  was  induced  to  sign  the  agreement  by  fraud — that 
Rudman  fraudulently  represented  that  he  made  the  pui^ 
chase  for  his  nephew,  and  induced  Reed  to  believe  that  he 
and  Reed  were  to  proceed  to  hwa  together  to  speculate  in 
lands  in  partnership,  particularly  a  certain  tract  of  which 
Rudman  pretended  he  was  apprised,  containing  a  valuable 
mill-seat,  &c.,  and  that  Rudmun  having  whoUy  failed,  on 
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his  part,  to  perform,  &c.,  Meed  had  dected  and  still  elects  ^ot.  Tmid, 
to  abandon  and  rescind  the  contract  1854. 


The  decree  of  the  Court  was  in  accordance  with  the       Rkbd 
prayer  of  the  bill  BimiAv. 

After  caxefhlly  examining  the  position  assnmed  by  the 
parties,  and  canvassing  the  evidence,  we  are  wholly  at  a 
loss  to  know  apon  what  ground  this  decree  can  be  sus- 
tained. 

The  first  deposition  of  Rtulman  is  that  of  a  witness 
nnabk  to  read  or  write,  who  testifies  about  papers  and 
conversations  of  the  parties  which  his  whole  evidence 
clearly  shows  he  did  not  understand.  The  cross-examina- 
tion further  discredits  him,  by  showing  that  he  had  been 
tampered  with  by  RudtMn. 

The  second  deposition  ( Ulster^ s)  relates  to  a  conversa- 
tion which  occured  some  days  prior  to  the  15th  of  Septem* 
her.  Rudmanj  it  seems,  offered  Reed  some  papers  which 
he  called  land-warrants,  and  requested  Reed  to  make  him 
a  deed.  Reed  declined  till  the  mortgage  held  by  Holland 
was  arranged. 

It  may  be  observed,  on  this  evidence,  that  it  makes 
nothing  in  favor  of  Rudman;  for  admitting  the  papers 
offered  by  Rudman  to  be  land-warrants,  the  tender  before 
the  15tb  of  September  availed  nothing.  Reed  was  not 
boand  to  make  the  deed  before  that  date,  nor  was  it 
material  that  he  did  not  put  his  excuse  on  that  ground. 
Clement  v.  Clement,  8  N.  H.  210. 

The  deposition  of  Kilgore  shows  the  tender  of  the  land- 
warrants  asrigned  in  blank  by  a  third  person,  made  a 
month  after  the  15th  of  September^  1851,  and  Reed!s  re- 
fusal, &C.,  because  they  were  not  tendered  on  that  day. 
His  evidence,  in  other  respects,  very  strongly  supports  the 
fraud  set  up  in  the  answer,  in  relation  to  the  execution  of 
the  agreement. 

His  deposition  details  several  efforts  at  compromise 
made  by  the  parties,  all  of  which  proved  abortive. 

Burton! s  deposition  shows  the  land  to  be  worth  1,000 
dollars,  and  the  land-warrants  to  be  worth  from  290  to  330 
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XoT.  Term,  dollars.   Other  witnesseB  put  a  lower  estimate  on  the  land- 
^^^^^      warrants. 


Kb>i>  The  deposition  of  Fcurquhcur  sostains  the  firand  set  up  in 

BuAKAv.  the  answer,  detailing  snndry  admissions  of  Rudman  in  ref* 
erence  to  the  inducements  held  oat  to  Reed  to  ^cecute  the 
contract. 

A  letter  of  Rudma^n  to  his  wife  after  their  separatioii, 
dated  April  29th,  1851,  seems  to  have  been  pat  in  evidence 
by  agreement. 

This  miscellaneous  epistle,  so  remarkably  in  contrast 
with  the  chaste  gravity  of  a  chancery  proceeding,  con- 
tains the  following  admission,  which,  though  neither  troe 
in  detail,  nor  directly  pertinent  to  the  issue,  yet  being  in 
by  consent,  is  entitled  to  some  consideration  on  the  cjues- 
tion  of  the  rescission  of  the  contract  by  the  parties.  It 
runs  thus:  <<I  have  given  up  the  Reed  farm.  He  gave  me 
100  dollars  to  let  him  ofil  I  thought  it  better  than  to  law 
about  it,  the  way  I  am  now  situated." 

This  is  the  substance  of  all  the  evidence  in  the  cause; 
and  whether  it  be  regarded  as  an  unconscionable  contract, 
or  as  tinctured  with  fraud,  it  is  such  as  Courts  of  Equity 
are  reluctant  to  enforce.  They  leave  the  parties  to  their 
remedy  at  law.  6  J.  C.  R.  222^—2  Story's  Eq.  5.— 11  Peters 
229.  We  are  of  opinion  that  a  specific  performance  should 
have  been  refused  and  the  bill  dismissed.  Under  the  cir- 
cumstanoes,  Reed  had  nothing  to  tender  or  restore  in 
order  to  place  the  parties  in  statu  quo.  Land,  land-war- 
rants,  crops,  and  all,  were  already  in  the  possession  of  Rudr 
man.  The  manifestation  of  intention  to  rescind  made  to 
Kilgare,  the  agent  and  attorney  of  Rvdnuaii  adhered  to  as 
it  was  by  the  answer  filed,  was  sufficient.  The  tender  of 
land-wairants  assigned,  not  by  Rudman  himaelf,  but  by  a 
third  person,  in  blank,  and  a  month  after  tiie  time  stipu- 
lated, in  connection  with  the  hardship  and^  fraud  of  the 
contract,  put  it  in  the  power  of  Reed  to  rescind.  Massan 
V.  Bovety  1  Denio  69.  His  subsequent  acts  are  abundant 
evidence  of  that  intention. 

Whether  Rudman  has  any  remedy  on  the  penalty  of  the 
agreement;  whether  the  payment  on  his  part  to  BbUand 
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was  volnntaiy;  or  whether  he  has  a  lien  on  the  land  for  I^ot.  Tec]p, 

the  money  thus  advanced,  are  questions  not  made  by  the  ^^^ 

case  before  ns,  and  we  intimate  no  opinion.  AJl  we  decide  McMahov 
10  that  he  is  not  entitled  to  a  specific  performance.               tbb  Civcnr- 

Per  Curiam. — The  decree  is  reversed  with  costs.  Cause  JliiJiauJ 

remanded,  &c  Ck>. 

X  D.  Shwlandj  for  the  plaintifil 

O.  EoUandj  for  the  defendant. 


McMahon  v.  The  Cincinnati  and  Chicago  Short-Line 
Bailroad  Company. 

The  part  of  the  act  entitled  "  An  act  to  proyide  for  the  incorporation  of  rail- 
road companies/'  approyed  May  11, 1852,  and  the  part  of  the  act  approyed 
June  18, 1853,  (3  B.  8. 185S,  p.  193),  which  relate  to  the  aesessment  of  dam- 
ages against  railroad  companies  on  taking  land  for  the  constmction  of  tlieir 
roads,  are  to  he  oonstroed  in  pari  materia,  and  treated  as  one  enactment. 

The  assessment  of  damages  agunst  railroad  companies  for  the  appropriation  of 
lands,  maj  legally  he  made  hj  arbitrators  appointed  hy  the  Comt,  nnder  the 
firet  act,  or  hy  jurors  selected  in  tlie  manner  {described  hy  the  latter  act;  hut 
DO  person  owning  land  within  one  mile  of  the  contemplttbed  ndlroad  is  com- 
petent to  act  either  as  an  arbitrator  or  juror. 

Under  those  acts  no  deduction  can  be  made,  in  the  assessment  of  snch  damages, 
for  any  benefits  whidi  may  be  snppoeed  to  result  to  the  owner  of  the  land  to 
be  api«opriated,  hy  the  oonstmction  of  the  road. 

Bxoeptions  may  he  teken  to  the  award  of  the  arbitrators  for  errors  in  matter  of 
fiurt  as  well  as  of  law. 

An  exception,  among  others,  to  the  award  of  the  artntrators  was,  that  tiiey  took 
into  consideration  tlie  benefits  which  would  resnU  to  the  owner's  land  hy  the 
eonatraction  of  the  raCroad.  The  answer  filed  contained  no  answer  to  this 
exception.  A  demurrer  to  the  answer  was  orerruled.  Held,  that  it  should 
haye  been  sustained. 

APPEAL  from  the  Wayne  Court  of  Common  Pleas.       Sattrdaif, 
Davison,  J^^ — This  was  a  proceeding  by  the  appellees 
against  McMahon^  under  section  15  of  the  act  entitled 
^  An  act  to  provide  for  the  incorporation  of  Railroad  Com- 
panies," approved  May  11, 1852.    1  R.  S.,  p.  414. 

The  company  having  located  their  road,  filed  in  the 
cleric's  office  of  said  Court,  a  notice  directed  to  McMahor^ 
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Npt.  Term,   representing  that  a  portion  of  his  land  neoeesaiy  for  the 

^^^*      constraction  of  the  road  through  tibe  same,  had  been  ap* 

MoMahon    propriated  for  that  use,  and  that  they  would,  on  the  2SQk 

Thb  Cihoiv-  of  Mayy  1853,  apply  to  the  jndge  of  the  same  Court  to 

Baiuoad    ^PPoui^  arbitrators  to  assess  the  damage  that  might  be 

Co.         sustained  by  such  appropriation.    Pursuant  to  thb  notice 

the  Court,  upon  the  company's  application,  appointed  three 

arbitrators,  who  returned  an  award  allowing  McMahon  200 

dollars  damages. 

To  this  award  McMahon  filed  the  following  exceptions: 

1.  No  instrument  of  appropriation  was  ever  served  on 
him. 

2.  That  he  received  no  notice  of  the  assessment  of  dam- 
ages. 

3.  The  damages  awarded  are  inadequate. 

4.  The  arbitrators  took  into  consideration  the  benefits 
arising  to  his  land,  and  by  deducting  such  benefits  they 
mistook  the  law.     And  they  also  mistook  the  fects. 

The  company  answered  these  exceptions.  Their  answer 
alleges  that  McMahon  was  present  when  the  assessment 
was  made,  and  raised  no  objection  for  want  of  notice;  that 
he  was  notified,  appeared  before  the  arbitrators  with  his 
witnesses,  and  examined  them;  that  on  the  same  day  the 
arbitrators  were  chosen,  a  copy  of  the  notice  of  appropria- 
tion was  served  on  him,  and  also  notice  of  the  time  of 
meeting  to  assess  damages. 

Demurrer  to  the  answer  overruled.  Thereupon  McMor 
Aon,  by  leave,  &c.,  filed  three  additional  exceptions  to  the 
award,  viz.:  that  the  arbitrators  lived  within  one  mile  of 
the  road;  that  the  cause  ought  to  have  been  tried  by  six 
jurors;  that  such  jury  could  not  consider  the  benefits  to 
the  land. 

The  company  demurred  to  these  exceptions.  The  de- 
murrer was  sustained,  and  judgment  given  against  the 
defendant  below. 

Section  15,  upon  which  this  proceeding  is  founded,  pro- 
vides, that  such  company  may  enter  upon  any  land,  and 
appropriate  so  much  thereof  as  may  be  deemed  necessary 
for  its  railroad,  and  shall  forthwith  deposit  with  the  cleik  of 
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the  Circiiit  Court,  or  other  Court  of  record  of  the  county  Not.  Term, 
where  the  land  lies,  a  description  of  the  rights  and  interest      ^^^- 
intended  to  be  appropriated,  and  shall  deliver  to  the  owner    McMahox 
of  such  land  a  copy  of  such  instrament  of  appropriation;  ths  Civoih- 
and  the  same  being  deUvered,  such  Court  shall,  upon  the    5i^['^- 
application  of  either  party,  appoint  three  disinterested  free-        Co. 
holders  of  such  county  to  appraise  the  damages  which  the 
owner  of  the  land  may  sustain  by  such  appropriation,  who 
shall  consider  the  injury  which  such  owner  may  sustain  by 
reason  of  such  railroad,  and  forthwith  return  their  assess- 
ment of  damages  to  the  clerk  of  such  Court.    The  award 
of  said  arbitrators  may  be  reviewed  by  the  Court  on  writ- 
ten exceptions  filed  by  either  party,  and  the  Court  shsdl 
take  such  order  therein  as  right  and  justice  may  require,  by 
ordering  a  new  appraisement  on  good  cause  shown.  Sec. 

The  appellant  contends  that  this  section,  so  far  as  it 
relates  to  the  case  under  consideration,  is  not  in  force, 
because  it  conflicts  with  certain  provisions  of  an  act  ap- 
proved June  18th,  1852. 

The  last  act  provides,  that  when  any  company  design 
to  construct  a  railroad,  being  authorized  by  law  to  take 
real  property  therefor,  such  company  may  have  a  writ  of 
assessment  of  damages,  and  may  file  an  application  for 
Buch  writ  in  the  Circuit  Court  or  Court  of  Common  Pleas, 
setting  forth  the  precise  description  of  the  real  estate  de- 
sired to  be  taken,  and  the  name  of  the  person  interested, 
making  him  a  defendant.  Thereupon  the  clerk  shall  issue 
such  writ  to  the  sheriff  directing  him  to  assess  the  damages 
by  jury.  And  the  Court,  upon  the  application,  shall  deter- 
mine the  number  of  jurors,  at  not  less  than  six,  nor  more 
than  twelve,  who  shall  be  disinterested  fireeholders,  not 
O'wning  land  within  one  mile  of  any  part  of  the  public 
way.  In  estimating  such  damages,  no  deduction  shall  be 
made  for  any  benefit  that  may  be  supposed  to  result  to  the 
owner  fi-om  the  contemplated  work.    2  B.  S.,  p.  193. 

These  enactments  were  passed  at  the  same  session, 
relate  to  the  same  subject,  and,  in  our  opinion,  are  not 
directly  repugnant  to  each  other.  They  may,  therefore,  be 
taken  in  pari  materia^  and  considered  as  one  enactment. 
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Nor.  Term,  This  being  done,  their  constraction  b  not  diflknlt.  N<v  is 
^^^*  the  intention  of  the  legislature  left  in  doubt.  The  asaoe- 
MgMahov  ment  of  damages  may  be  legally  made  by  arbitrators  ap- 
Thb  CiNcnr-  pointed  by  the  Coort  under  the  first  approved  act,  or  bj 
lU^LRo^  jurors  selected  in  the  mode  prescribed  by  the  latter  statute; 
Co*  but  no  person  owning  land  within  one  mile  of  the  contem- 
plated  railroad  is  competent  to  act  in  either  capacity,  nor 
can  a  deduction  be  made  for  any  benefits  that  may  be  sap- 
posed  to  result  to  the  owner  of  the  land  from  the  consbiio 
tion  of  the  road. 

It  is  said  in  argument  that  exceptions  can  only  be  taken 
for  matters  apparent  on  the  face  of  the  award  or  written 
proceedings.  We  think  differently.  ^  The  award  may  be 
reviewed  on  exceptions  filed,  and  the  Court  shall  take  sndi 
order  therein  as  right  and  justice  may  require."  The  term 
review,  in  its  legal  signification,  usually  means  an  exam- 
ination into  written  proceedings;  but  here  it  will  not  bear 
that  construction.  In  effect,  it  must  be  deemed  an  appeal 
fiK)m  a  decision.  If  the  review  contemplated  lead  to  an 
examination  of  the  case  on  error  merely,  then  the  parties 
would  be  left  without  protection  against  any  fraud  or  mis- 
take that  might  occur  before  the  arbitrators.  This  was 
not  the  intention  of  the  statute.  Errors  in  matters  of  &et, 
as  well  as  law,  may  be  properly  set  up  in  the  exceptions 
to  the  award. 

In  one  exception  it  is  alleged  that  the  arbitrators  in 
making  up  their  decision,  allowed  a  deduction  for  benefits 
supposed  to  result  to  the  owner  of  the  land  fix>m  the  cast- 
templated  road.  This  allegation  was  material,  and  if  it 
was  true,  then  the  award  is  illegal,  and  a  new  appraise- 
ment should  have  been  ordered.  The  exception  just  stated 
was  not  answered  by  the  company.  In  that  respect  their 
answer  was  defective,  and,  therefore,  the  judgment  must 
be  reversed. 

We  think  the  answer  was  sufficient,  as  to  all  the  excep- 
tions that  preceded  it,  save  the  one  above  noticed;  and 
to  those  last  filed  the  demurrer  was  well  taken. 
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Per  CurianL — The  judgment  is  zeveraed  with  coets.  Not.  Term, 

J.  Perryy  for  the  appellant  19i^. 

O.  P.  Morton^  for  the  appellees.  Protxctiow 

Ikburahgb 

COMPAITT 

T. 

Ftoxsoir. 


The  Protection  Insurance  Company  v.  Pherson. 

A  policy  of  insumice  ooDtained  a  stipulation  that  the  aMnred,  in  case  of  a  loss 
bj  fire,  shoiQd  forthwith  procure  a  certificate  under  the  hand  of  a  magistrate 
or  notaiy  most  contignons  to  the  place  of  the  lire,  not  of  kin,  Ac.,  that  he 
had  without  fraud,  Ac.,  surtainad  loss  to  tiie  amount  daimed,  &o. 
£Uff,  that  a  oeortifieate  from  the  neaxest  magistrate  or  notary  was  essentiaL 
HM,  also,  that  in  case  of  two  magistrates  near  the  fire,  any  distance  as  be> 
tween  them,  was  material. 

^^MSEROR  to  the  Shelby  CSrcuit  Court  -Steanfay, 

Datison,  Jd4-AB8umpflit  by  Oeorge  Pherson^  surviving 
partner  of  the^late  firm  of  X  and  O.  Pherwn^  against  the 
Protection  Insuramce  Company  of  Hartford^  Connecticut^ 
upon  a  policy  of  insurance  against  fire  for  2,500  dollars 
on  a  stock  of  goods  at  B<^g$tou)nj  Shelby  county.  The 
policy  was  issued  to  J.  and  O,  Phersonj  on  the  36th  of 
February^  1851^  for  one  year  fiK)m  that  date,  and  on  the 
Slst  of  Marchj  in  the  same  year,  the  store-house,  with  all 
the  goods  insured,  was  consumed  by  fire.  Plea,  the  gen- 
eral issue.  Verdict  for  the  plaintiff  New  trial  refused, 
and  judgment  on  the  verdict 

The  company,  in  her  defence  to  the  action,  set  up,  1. 
That  threats  had  been  made  against  Ckorge  Pherson^ 
which  induced  him  to  fear  that  the  store  would  be  fired; 
and  to  provide  against  danger  in  that  respect,  the  insur- 
ance was  effected,  without  notifying  the  company's  agent 
that  such  threats  had  been  made.  2.  That  the  plaintiff 
himself  had  burned  or  connived  at  the  burning  of  his  own 
goods.  3.  That  the  plaintiff  had  fedled  to  procure  the  cer- 
tificate of  a  magistrate  or  notary,  as  required  by  the  ei^th 
condition  of  the  policy. 

The  first  and  second  points  raised  no  question  of  law. 
They  were  properly  left  to  the  consideration  of  the  jury, 
Vol.  V.-S7 


418  CASES  IN  THE  SUPREMffCOURT 

Not.  Tenn,   and  the  verdicty  80  fiur  as  it  relates  to  tfaem,  was,  in  our 

^^^'      opinion,  snpported  by  the  weight  of  evidence. 

Pbotbction      But  the  policy  contained  a  daiise,  designated  as  its 

CoxPArr    eighth  condition,  which  provided  that  ^all  persons  insured 

Phbbm».    ^y  ^^  company  and  sustaining  loss  or  damage  by  fiie, 

shall,  if  the  property  insured  is  situated  one  mile  firom  the 

city  of  CincinnaHj  forthwith  procure  a  certificate  under  the 

hand  of  a  magistrate  or  notary  public  (most  contiguous  to 

the  place  of  the  fire  and  not  concerned  in  the  loss  or  related 

to  the  insured)  that  he  has  made  due  inquiry  into  the  cause 

of  the  fire,  and  abo  as  to  the  value  of  the  property  deslzoy- 

ed,  and  is  acquainted  with  the  character  and  cucnmstanoes 

of  the  person  insured,  and  does  believe  that  he  really  and 

by  misfortune,  and  without  firaud  or  evil  practice,  hatb 

sustained,  by  such  fire,  loss  and  damage  to  the  amount 

claimed,"  &c 

It  was  proved  that  one  John  McGotmell,  at  the  time  of 
the  fire,  was  an  acting  justice  of  the  peace,  who  resided 
and  kept  his  office  v^ithin  thirty  rods  of  the  place  where  the 
fire  furred,  and  that  he  was  not  concerned  in  the  loss,  or 
relatjed  to  the  insured;  that  I^erson  called  on  said  justice 
and  requested  of  him  a  certificate,  pursuant  to  the  above 
condition,  but  he  declined  giving  it;  and  that  afterwardb, 
on  the  9th  of  Aprils  1851,  the  requisite  certificate  was  ob- 
tained fix>m  WilHam  A.  Siewartj  a  justice  whose  residence 
and  office  were  at  least  a  mile  and  a  half  firom  the  place  of 
the  fire;  and  that  on  the  Istof  Jic/yin  the  same  year,  JHler- 
son  procured  another  certificate  from  James  Sarristmt  a 
notary  public,  whd^  kept  his  office  and  resided  nine  miles 
fix>m  the  place  where  the  goods  were  consumed. 

The  Court,  upon  this  branch  of  the  case,  charged  Ike 
jury  as  follows: 

^It  may  not  be  so  manifest  that  the  pUintifiT  ought  to 
fiedl  if  the  magistrate  or  notary  most  contiguous  to  the 
place  of  the  fire,  not  concerned  in  the  loss,  or  related  to 
the  insured,  should  refuse  to  give  the  certificate  oontem- 
plated  by  the  eighth  condition  annexed  to  the  poUcy;  yet 
such  is  tiie  law.  It  is  more  than  the  law.  It  is  the  express 
contract  of  the  parties.   Consequently,  if  at  the  tune  of  the 
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fire  and  afterwards,  the  residence  and  usual  place  of  busi-  Not.  Tenn, 
ness  of  justice  McConmell^  who  declined  giving  the  certifi-      196t. 
eate,  was  materially  neaier  to  the  place  of  the  fiie  than  Pbovbotiok 
was  the  residence  and  usual  place  of  official  bnsinesB  of    €k>MPAirY 
justice  Stewart  or  notary  Hanrrison^  whose  respective  cer*    ph,^*,ok. 
tificates  have  been  produced,  the  verdict  must  be  for  the 
defendant." 

These  instructions  are  not  strictiy  correct.  The  word 
^'materially,"  in  the  connection  in  which  it  is  used  by  the 
Court,  produces  a  misconstruction  of  the  condition  above 
quoted*  That  clauQiQ  in  the  policy  plainly  designates  the 
magistrate  or  notary  whose  residence  was  nearest  the  place 
of  the  fire,  and  disinterested  and  not  related  to  the  assured, 
as  the  person  alone  competent  to  make  the  requisite  certifi- 
cate.  The  condition,  in  that  respect,  is  sufficientiy  explicit. 
It  shows  the  intent  of  the  parties,  fud  that  intention  must 
govern  its  construction.  Any  difiference,  in  point  of  dis- 
tance, firom  the  place  where  the  fire  occurred,  between  the 
residence  of  McCowi^U  and  Stewart^  was  materiaL  But  it 
was  made  so  by  express  contract,  and  the  jury  were  bound 
to  regard  such  difference  in  distance  as  material,  without 
any  further  inquiry  on  their  part  If  Me  Chnnell  was  qual- 
ified to  act  under  the  condition,  and  resided  '^most  con- 
tiguous" to  the  place  where  the  goods  were  consumed, 
nothing  short  of  his  certificate  would  authorize  a  recovery 
in  this  case.  It  is  said  in  argument,  that  '^in  determining 
the  contiguity  of  the  magistrate,  distances  will  not  be 
nicely  calculated."  25  Wend.  376^^Suppose  that  position 
to  be  correct,  its  force,  when  applied  to  the  case  before  us, 
\a  not  perceivable.  The  evidence  proves  beyond  a  doubt 
that  McCofmeU  resided  thirty,  and  Stewart  at  least  four 
hundred  and  eighty,  rods  from  the  place  of  the  fire.  It 
therefore  required  no  nice  calculation  to  determine  who 
was  the  magistrate  <<most  contiguous."  If^  in  relation  to 
that  point,  there  was  any  conflict  of  evidence,  the  verdict 
might  be  regarded  as  conclusive;  but  the  proof  that  Jtfc* 
ComieU  was  the  nearest  magistrate  and  fully  qualified  to 
act  under  the  condition,  is  too  clear  to  admit  of  contro* 
versy.    ' 
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Not.  T«rm,      Leodbetter  y.  The  Etna  Inswrance  Oompan^j  13  Maine  26S, 
10^*      was  on  a  policy  against  fire.    It  was  one  of  the  ccmditionB 

BpraBLT  annexed  to  the  policy,  that,  in  case  of  loss,  the  assured 
LiTTLB.  shotdd  procure  from  a  magistrate  or  notary  public  most 
eontigaous  to  the  place  of  the  fire,  not  concerned  in  inter- 
est or  related  to  the  insfored,  a  certificate  like  that  required 
in  the  policy  under  consideration.  After  a  destruction  of 
the  property  insured  by  fire,  the  assured  applied  to  the 
nearest  magistrate,  who  refused  to  give  the  required  certifi- 
cate,  and  then  applied  to  the  next  nearest,  who  gave  one 
which  was  produced  to  the  defendant  It  was  held  that 
the  certificate  of  the  nearest  magistrate  was  a  oonditioii 
precedent  to  the  plaintiff's  right  to  recover.  This  autho- 
rity is  in  point,  and  is  ftilly  sustained  by  various  adjudi- 
cated cases.  6  Miiiifmil  hiuI  Bmil  710.— 7  Cowen  462^ 
2  Peters  25.  # 

We  are  of  opinion  that,  in  the  case  at  bar,  the  company 
was  not  held  to  pay,  unless  the  specified  certificate  had 
been  obtained  by  the  assured  from  the  nearest  magistrate. 
This  has  not  been  done,  and  the  judgment  must  therefore 
be  reversed. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  tec 


J.  Morrison  and  8.  Major ^  for  the  plaintiflb. 

W.  X  Peaslee  and  M.  M.  Ray^  for  the  defendant. 


/ 


Epperly  v.  Little. 


Suit  b^  A,  agiiiut  JB.  for  money  paid,  &c.  It  appeared  that  a  judgment  hid 
been  rendered  against  C,  Z>.,  E,  and  A,,  upon  which  B.  had  become  repleria 
bail,  and  that  A.  wae  compelled  to  paj  it  on  ezecation.  KeWher  tiw  jndg- 
ment  nor  execution  showed  that  any  of  llie  judgment-debtoia  were  soiclks 
in  the  original  debt.  Bat  it  appeared,  in  the  present  case,  that  C  was  die 
principal  debtor  and  Z>.,  E,  and  A,  sureties.  B,  haying  become  indebted  to 
C,  promiied  C.  to  pay  the  debt  by  payment  of  tiie  judgment,  and  alio  toU 
A,  that  should  he.  A.,  be  oompdled  to  pay  it,  he,  B.,  would  repay  \amu 
There  was  no  eridenoe  that  any  of  the  parties  were  insolrent.  BM,  that 
the  suit  would  not  lie. 
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APPEAL  firom  the  Wayne  Court  of  Common  Fleas.       Not.  Term, 

Perkins,  J.^ — Peter  LUtie  sued  Joel  Epperly  for  money      1854. 
paid  to  his  use.  Eipperly  denied  the  cause  of  action.  Trial,     Eptbrlt 
and  judgment  for  the  plaintiff  Linu. 

The  facts  appearing  in  evidence  were,  that  one  Jbooc  Sabtrdtn, 
Torrey  had  a  judgment  against  PhUip  Stigglemanj  Valefh  ^^ww"**^  *• 
tine  Woody  Darnel  Clevinger  and  Peter  Little^  upon  which 
Joel  Epperly  became  repleyin-baiL  Upon  this  judgment 
an  execution  issued,  and  the  money  was  collected  firom  the 
defendant,  Little.  There  was  nothing  upon  the  face  of  the 
judgment  or  execution  showing  that  any  one  of  the  judg- 
ment^ebtors  stood  in  the  relation  of  surety  in  the  original 
debt. 

It  appeared  in  evidence,  however,  in  this  case,  that  Stig^ 
glenum  was  the  principal  debtor,  and  that  Wood,  Clevin" 
g'eTy  and  Little  were  sureties;  that  Epperly ^  the  replevin- 
bail,  purchased  hogs  of  Stigglemanj  and  agreed  to  pay  for 
them  by  paying  the  judgment  in  question;  and  that  he  told 
Little  that  should  he  be  compelled  to  pay  it,  he,  Epperly^ 
would  repay  him.  Little  did,  as  we  have  seen,  pay  the 
judgment  on  execution,  and  having  done  so,  brought  this 
suit  on  the  above^tated  promise  of  Epperly. 

There  was  no  evidence  that  any  of  the  parties  were  in- 
solvent. 

We  think  this  action  can  not  be  sustained.  LitUe  has 
paid  a  debt  for  his  principal,  Stiggletnan.  He  did  not  pay 
it  upon  the  request  of  Epperly.  Had  he,  there  would  have 
been  more  plausibility  in  this  suit.  Nor  did  he  originally 
become  security  for  Siiggleman  on  any  promise  of  Epperly 
to  indemnify  him  in  case  of  loss. 

Little  can  recover  of  Stiggleman  the  amount  he  has  paid 
for  him;  but  we  see  no  ground  for  his  proceeding  against 
I^perhf.  The  latter  had  simply  told  him  that  if  he  had  to 
pay  a  debt  for  which  he  had  previously  voluntarily  become 
bound,  he  would  repay  him.  There  is  no  discoverable  con- 
sideration for  the  promise.  If  regarded  as  a  promise  to 
pay  the  debt  of  another,  it  lacks  written  evidence. 

Suppose  .^piper/y,  without  Stiggleman^s  pennission,  should 
pay  Little.    Would  such  payment  operate  to  discharge 
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Not.  Term,   Epjperfy  firom  his  liability  to  Stiggleman  for  the  paichaae- 

^^^'       money  of  the  hogs?    It  seems  to  us  it  wotdd  not 
MgKiwxt        We  think  the  jadffment  below  must  be  revened  wifli 

T.  *         o 

Pixmos.      costs. 

Per  Cfuriam. — The  jndgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

O.  P.  Morton  and  X  M.  Wilson^  for  the  appellant. 
J.  B.  Juliadij  for  the  appeUee. 


McKiNNET  V.  Pierce. 

I    5   42S| 

[160  483{  ^  master's  report  will  not  be  presmned  to  be  coirecty  but  mutt  be  i 

hj  eyidence,  unless  puch  eyidence  is  dispensed  with  bj  statute. 
Section  76,  p.  844,  R.  S.  1S43,  required  a  master  to  take  down  tibe  erideBa 

upon  an  examination  before  bim,  onlj  when  required  to  do  so  by  one  of  die 

parties. 
The  intention  of  said  section  was  to  pennit  the  parties  to  put  tiie  eridcBcs 

upon  the  record,  for  the  purpose  of  impeaching,  and  not  of  supporting,  the 

report. 
The  master's  report,  under  said  section,  like  the  Terdkt  of  a  jarj,  wiU  be  pie^ 

sumed  to  be  right  until  tiie  contrary  is  shown;  and  a  balanee  reported  is 

iavor  of  a  party  will  be  regarded  by  the  chancellor  as  a  foot  established  by 

proof. 

Saturdt^,         APPEAL  from  the  OrarU  Circuit  Court 

HoveV,  J. — On  the  10th  of  jMay,  1847,  McKinney  and 
Pierce  entered  into  a  written  contract,  for  the  pmpose  of 
selling  goods  and  merchandise,  which  reads  as  foUows: 

*' Articles  of  agreement  made  and  entered  into  by  and 
between  Henry  Pierce  of  Orcmt  county,  and  Daniel  Bob- 
ertson  McKinney  of  Wabash  county,  both  of  the  state  of 
Indiana.  The  ssdd  Pierce  agrees  to  famish  said  McJSifmeg 
with  a  common  stock  of  goods  or  merchandise,  delivered 
in  Wabash  county,  Indiana.  The  said  McKinney^  on  his 
part,  agrees  to  furnish  himself  as  a  hand  to  take  cha^e  of 
the  stock  of  goods,  keep  all  books  and  accounts,  sell  and 
buy  to  the  best  of  his  skill  and  ability,  and  apply  all  the 
proceeds  of  said  store  to  the  payment  of  the  debts  that  may 


OP  THE  STATE  OF  INDIANA.  423 

aocme  in  the  oomse  of  trade,  exoept  his  own  boarding,  &c.,  ^«^-  '^^'^f 
to  be  continued  as  long  as  both  parties  are  dbposed,  and      ^^^* 
then  said  McEiiines^  takes  one-half  of  all  the  profits  he  has    MoKixinrr 
made  in  the  conrse  of  trade,  after  the  expenses  and  debts     Vmcm, 
of  said  establishment  are  paid,  in  fhll  for  his  services,  and 
said  Pierce  takes  the  other  half^  and  the  capital  invested 
by  him  out  of  his  own  fimds,  if  any.    May  10,  1847^-— 
[Signed]    Henry  Pierce.    B.  R.  McKvimeyr 

Goods  were  famished  by  Pierce^  amounting  to  about 
8,066  dollars  and  57  cents  in  value,  and  placed  under  the 
8ole  management  of  McEiwney^  who  carried  on  business 
under  the  contract,  until  the  19th  of  My^  1848,  when  their 
8tore«room,  with  a  part  of  the  goods,  was  destroyed  by  fire. 

After  the  fire,  Pierce  demanded  an  account,  which  Jtfc- 
Kinney  refused  to  render.  The  bill  and  amended  bill  set 
forth  the  above  facts,  which  are  admitted  by  the  answer. 
The  pleadings  are  voluminous,  but  the  only  issues  which 
require  examination  are  those  which  relate  to  the  profits, 
and  the  condition  of  the  accounts  between  the  parties. 
Several  depositions  were  taken  and  published,  and  at  the 
AprU  term,  1852,  the  Circuit  Court  made  an  intedoeutory 
decree,  in  which,  among  other  things,  it  was  decreed  tiiat 
the  loss  by  fire  was  the  sole  loss  of  Pierce^  and  that  McKinr 
mey  was  entitied  to  one-half  of  the  net  profits  of  the  sales, 
without  regard  to  that  loss. 

A  master  was  appointed  to  take  and  state  an  account 
of  all  tiie  matters  between  the  parties,  in  accordance  with 
the  decree,  and  in  making  said  account  he  was  to  use  the 
testimony  and  exhibits  in  the  cause,  and  the  parts  of  the 
answer  responsive  to  the  bill  The  decree  further  proceeds: 
^  And  for  the  better  investigation  of  which  accounts,  the 
parties  are  to  produce  before  such  master,  upon  oath  or  affirm 
mation,  all  books  or  papers  and  writings  in  their  custody  and 
power  relating  thereto,  and  are  to  be  examined  upon  inter- 
rogatories  as  said  master  shall  direct,  who,  in  making  said 
account,  is  to  make  unto  said  parties  all  just  allowances, 
and  report  to  the  Court  at  the  next  term,  what,  upon  the 
balance  of  said  account,  shall  appear  to  be  due  firom  either 
parfy  to  the  other." 
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Not.  Term,       In  pnrsnance  of  the  directions  of  this  decree,  the  master 

^Q^'      caused  the  parties,  with  their  books,  &c^  and  witnesses,  to 

McKiNNST    come  before  him.    The  parties  ware  examined  under  oatii, 

PiBBos.      but  no  report  of  their  examination  or  the  contents  of  the 

books  and  papers  exhibited  was  taken  down  by  the  master. 

At  the  next  term,  the  master  reported  a  balance  of  546 

dollars  and  75  cents  due  to  Pierce.    Exceptions  were  filed 

to  the  report,  and  oveiruled,  and  the  Court  rendered  a  de* 

cree  in  favor  of  Pierce  for  the  amount  reported*    From 

that  decree  McSiimey  appealed  to  this  Court 

The  counsel  for  McKinney  make  three  points — 

1,  A  master's  report  wiU  not  be  presumed  to  be  oonect, 
but  must  be  supported  by  evidence. 

This,  no  doubt,  was  tiie  law  as  laid  down  by  EngUdt 
chancellors  and  by  our  own  Courts,  independent  of  legisla- 
tion ;  but  by  the  B.  S.  1843,  p^mission  is  given  to  masten, 
in  cases  like  this,  to  examine  the  parties,  either  orally  or  by 
interrogatories;  and  sec  76,  p.  844,  provides  that  ^^the  evi- 
dence upon  any  such  examination,  shall  be  taken  down  by 
the  master,  or  by  some  other  person  by  his  order  in  his 
presence,  if  either  party  require  it,  in  order  that  the  same 
may  be  used  by  the  Court  if  necessary.'' 

The  plain  and  evident  meaning  of  tiiis  section  is,  tiiat  the 
master  is  not  to  report  the  evidence  unless  it  be  required. 
Under  this  section,  he  would  have  no  authority  to  report  a 
long  string  of  inteirogatmes  and  answers,  causing  the  pai^ 
ties  additional  expense,  without  being  requested  to  do  sa 
The  intention  of  the  section  was  to  permit  the  parties  to 
cause  the  evidence  to  be  spread  upon  the  record,  for  the 
purpose  of  impeaching  the  report,  and  not  for  the  purpose 
of  supporting  it.  Any  other  construction  would  force  tiie 
parties  in  all  cases  back  upon  the  old  rule,  and  require  the 
evidence  to  be  reported.  Such  could  not  have  been  the 
intention  of  tiie  general  assembly,  for  such  was  the  law 
before  the  enactment  of  this  section. 

The  cases  of  Oreennum  v.  PatHson^  8  Blackf.  465,  and 
Laeoss  v.  Keegant  2  Ind.  R.  406,  cited  by  the  counsel  for 
the  plaintifi^  and  regarded  as  conclusive  as  to  the  constnic- 
tion  of  sec.  76  suproj  have  but  little  to  do  with  it,  as  they 
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were  both  goyemed  by  sec.  41,  p.  461,  R.  8. 1843,  in  regard  Not.  Term, 
to  references  made  to  masters  to  ascertain  whether  mort-      ^^^* 


gaged  premises  were  susceptible  of  division.    There  is  but    MoKmwet 


▼. 


little  analogy  between  those  cases  and  the  one  before  us.  Pincx. 
There,  the  reference  is  made  to  the  master,  without  regard 
to  the  presence  or  absence  of  the  parties,  who  really  have 
nothing  to  do  with  the  question  referred;  but  here,  the 
whole  business  of  the  master  may  be  with  the  examina- 
tion of  the  parties  alone. 

2.  ^  If  the  principle  upon  which  a  master's  report  is  made 
be  erroneous,  the  chancellor  should  correct  it  even  without 
exception." 

This  proposition  is  the  law,  but  we  can  not  perceive  its 
applicability  in  this  case.  Seeming  inconsistencies  may 
appear  on  the  face  of  the  master's  report,  which  the  exa- 
mination of  the  parties  mignt  fully  explain.  We  will  not 
presume  error  where  it  can  be  legally  avoided,  and  as  the 
complaining  party  has  failed  to  show  what  the  &cts  were 
upon  which  the  report  was  based,  he  must  suffer  the  con- 
sequences. 

3.  <<  The  record  must  show  the  proof  sustaining  the  de- 
cree, or  it  wiH  be  reversed." 

This  position,  as  a  general  rule,  is  correct;  but  we  think 
that  it  is  somewhat  modified  by  section  76,  so  far  as  relates 
to  the  class  of  cases  under  consideration.  The  master's 
report,  under  this  section,  like  the  verdict  of  a  jury,  will  be 
presumed  right  until  the  contrary  is  shown ;  and  the  balance 
reported  will  be  regarded  by  the  chancellor  as  a  fact  estab-  • 
lished  by  the  proof. 

Independent  of  this  view,  we  can  not  say  from  the  whole 
record  that  the  decree  of  the  Court  below  is  wrong,  or  that 
the  merits  of  the  case,  so  far  as  the  appellant  is  concerned, 
have  not  been  fairly  determined  in  the  Court  below. 

Pet  Oufriam4 — The  decree  is  affirmed  with  costs. 

LBlacltfardjD.Eilfare.KP.Biddle^sndB.  W.Peitr$^ 
for  the  appellant. 

X  BrowfUee^  iat  the  appellee. 
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Not.  Term, 

1854. 


L_  Kelley  and  Wife  v.  Dillon. 

Kbllbt 

T. 

Vivuyix.  To  8*7  that  a  woman  b  a  w  o,  and  to  say  that  there  is  a  ramor  that  she  m 
nidi,  an  in  legal  contempladon  equally  slaaderoiu. 
A  person  who  wovld  exempt  himself  from  liabilitj  for  the  repetitSon  of  daa- 
derons  words,  must,  at  the  time  he  cheats  them,  giTe  the  name  of  the 
aathor. 
In  slander,  the  defendant  can  not  prore  the  tnith  of  the  words  spoken,  wader 
the  general  issue. 

^^;^*        APPEAL  from  the  Tippecanoe  Ciicait  Court 

HovET,  J. — Marp  Ami  Dt/Zon,  an  unmairied  womani 
brought  an  action  of  slander  against  Patrick  Kelley  and 
Margaret  KeUey^  his  wife,  for  w(nrds  spoken  by  the  wife, 
imputing  a  want  of  chastity. 

Several  classes  of  words  are  set  out  in  the  declaration, 
charging  that  Margaret  Kelley  had  said,  that  ^Mary  Asm 
Dillon  had  a  child ;"  ^it  is  rumored  that  Mary  Afm  DUbm 
had  a  child ;"  ^< there  is  a  report  that  Mary  Asm  Dittan  had 
a  child,*^  &C. 

The  defendants  appeared,  at  the  Avgvst  term,  1851,  and 
filed  the  general  issue,  and  a  special  plea  setting  forth  the 
different  classes  of  words  in  the  declaration  which  charge 
the  wife  with  having  said  that  she  had  heard  that  Mary 
Ann  Dillan  had  a  child,  that  it  was  rumored  tiiat  Mary 
Ann  DiUon  had  a  child,  that  it  was  reported  that  Mary  Am 
Dillon  had  a  child,  &c.,  and  say  actio  nonj  &c,  because 
there  was  a  rumor  and  report  in  circulation  am6ng  the 
people  of  said  county,  thaj;  said  plaintiff  had  had  a  child, 
&C.,  which  rumor  and  report  had  been  told  to  the  said 
Margaret  by  one  James  Oriffin^  and  divers  other  persons, 
4&C.;  wherefore  she  did  speak  the  words  in  said  second 
plea,  &C. 

The  plaintiff  joined  issue  as  to  the  first  plea,  and  de- 
murred to  the  second,  and  the  demurrer  was  sustained  by 
the  Court  The  cause  was  subsequently  submitted  to  a 
jury,  and  they  returned  a  verdict  in  f&vor  of  tiie  plaintiff 
for  300  dollars.    A  motion  for  a  new  trial  was  made  by 


OP  THE  STATE  OP  INDIANA.  427 

the  defendants  and  ovenxded,  and  judgment  rendered  on  Not.  Tenn, 
the  verdict     The  defendants  appealed  to  this  Court  ^^^^' 

On  the  trial,  the  appellants  offered  to^proye  hj  James     Kblley 
Griffiny  that  there  was  a  rumor  in  Lafayette  that  the  ap-     Dillon. 
pellee  had  had  a  child,  and  that  he  had  told  Mrs.  KeUey  of 
the  rumor,  before  the  speaking  of  the  words  charged  in 
the  declaration;  but  the  Court  refused  to  permit  the  proof 
to  be  made. 

Four  errors  are  assigned  by  the  appellants. 

1*  They  contend  that  the  Circuit  Court  erred  in  sustain- 
ing the  demurrer  to  the  second  plea,  as  that  plea  admits  the 
speaking  of  the  words,  and  justifies  by  alleging  that  there 
\VBS  such  a  rumor  and  report  as  charged  in  the  declaration. 

An  attempt  is  made  by  the  counsel  for  the  appellants  to 
distinguish  this  case  firom  those  where  the  slander  is  posi- 
tively charged,  but  we  apprehend  there  is  no  legal  difference 
between  saying  that  a  woman  is  a  whore,  and  there  is  a 
report  or  rumor  she  is  a  whore.  He  who  says  there  is  a 
mmor  or  report  she  is  a  whore,  makes  the  same  charge,  in 
legal  intendment,  that  he  would,  should  the  language  used 
emphatically  charge  her  to  be  so,  and  it  is  clear  that  he 
could  not  be  permitted  to  set  up  a  bare  rumor  kx  report  to 
make  out  his  defence  in  either  case.  Let  it  be  understood 
that  a  bare  rumor  or  report  is  sufficient  to  justify  the  re- 
tailing of  slander,  and  chEiracter  would  be  at  the  mercy  of 
the  artful  and  designing,  as  such  defences  could  be  easily 
manufactured  beforehand  to  suit  any  emergency.  We  will 
not  drive  parties  out  of  Court,  with  injured  characters,  to 
hunt  down  those  who  first  gave  birth  to  calumnious  re- 
ports. If  a  defendant  wish  to  avail  himself  of  casting  the 
slanderous  words  on  others,  it  is  his  duty  to  disclose  their 
names  at  the  time  of  repeating  the  slander,  and  it  is  too 
late  to  make  such  disclosure  when  he  comes  to  plead. 
Davis  V.  Lewis,  7  Term  R.  17.— 9  Bac.  Ab.,  title  slander  (Q), 
p.  82.  The  plea  was  no  bar  to  the  action,  and  the  Circuit  . 
Court  committed  no  error  in  sustaining  the  demurrer. 

2.  The  appellants  insist  that  Qriffifis  testimony  should 
have  been  received,  for  the  purpose  of  lessening  the  dam- 
ages, under  the  general  issue.     The  law  is  well  settled, 
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Not.  Term,   that  not  even  the  tnith  of  the  words  spoken  can  be  given 
^^^'      in  evidence  under  that  plea.    Henson  ▼•  Veatchj  1  BladEl 
K.LLBT     369.—  Teazle  v.  Deboy,  8  id.  13^.— Burke  v.  MUier,  6  id. 
DiLLoir.     155. — SanUers  v.  JohnsoUj  id.  50. 

In  the  cases  of  Henson  v.  Veatch  and  Sanders  y.  Jbkmsan^ 
this  Court  has  distinctly  drawn  the  line  between  rumors 
and  suspicions,  and  general  rumors  and  general  suspicions. 
While  the  former  have  been  held  wholly  inadmissible,  the 
latter  have  been  allowed,  not  to  prove  the  truth  <^  the 
words,  but  to  show  the  character  the  plaintiff  sustained  at 
the  time  the  words  were  spoken,  for  the  purpose  of  meas- 
uring the  damages.  Some  of  the  most  respectable  Courts 
in  the  TJmUd  States  have  carried  the  rule  still  further 
against  the  admission  of  such  testimony.  See  WoleaU  v. 
HaU,  6  Mass.  R.  5yL.— Lamed  v.  Bt^gSngian,  3  id.  514.— 
'  Alderman  v.  French^  1  Pick.  R.  1^ — Bodwell  v.  Swan  and 
Wifej  3  id.  376-— iloo*  v.  Eingj  7  Cowen  613.— JUotem  v. 
Buck,  5  id.  499. 

3.  The  foUowing  instruction  was  given  to  the  jury  over 
the  objection  of  the  appellants: 

^^  The  fact  that  the  defendant,  Margaret  Kelley,  said  she 
had  heard  the  slanderous  words  proven  and  did  not  assert 
them  as  a  fact,  does  not  render  the  words  less  slanderous 
nor  less  malicious,  unless  the  defendant,  at  the  same  time, 
stated  from  whom  she  had  heard  the  words." 

Some  authorities,  no  doubt,  may  be  found,  which  ocm- 
flict  with  the  rule  as  laid  down  in  this  instruction,  but  it  is 
in  conformity  with  cases  above  cited,  and  the  weight  <tf 
English  and  American  authorities. 

4,  The  appellants  insist  that  a  new  trial  should  be 
granted  on  account  of  excessive  damages,  but  vire  see 
nothing  in  the  case  to  authorize  us  to  disturb  the  verdict 
of  the  jury. 

Per  Curiam. — The  judgment  is  affirmed  vn\h  costs. 

H.  W.  Chase,  for  the  appellants. 

J2.  C.  CfregoTf  and  R.  Jones,  for  the  appellee. 
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Not.  Tcnn, 

Smith  v.  Porteiu  ,        ^^^* 

Walters 

A  judgment  will  not  be  revened  for  the  iiuiifficiencj  of  tiie  evidence,  where     pmxTO- 

tbe  record  does  not  profess  to  contain  ell  that  was  giren.  q^^^^  f^^ 

A  motion  in  arrest  of  Judgment  supersedes  a  motion  for  a  new  triaL  f^O       53! 


ERROR  to  the  Hamilton  Circnit  Ck>iirt 

Stuart,  J. — Case  for  slanderous  words.  Verdict  and 
judgment  for  the  plaintiffl 

The  record  does  not  purport  to  contain  all  the  evidence. 
Elder  v.  Robins j  2  Ind.  210. — Montg^omery  v.  Doe  d  Pear" 
soHj  4  Ind  266.  And  even  if  it  did,  the  party  moving  for 
a  new  trial  superseded  that  motion  by  a  motion  in  arrest 
of  judgment  Rogers  v.  MaxweUy  4  Ind.  243^ — Bepley  v. 
The  State,  id.  264. 

We  see  nothing  in  the  record  which  the  latter  motion 
would  reach. 

Per  CkirianL — The  judgment  is  affirmed  with  costs. 

O.  EL  VosSy  for  the  plainti£ 

Wi  Oarverj  for  the  defendant 


Walters  and  Others  v.  Pinxton  and  Others. 

Wliera  die  qnMrtion  is  upon  the  weight  of  the  eTidenoe,  and  the  record  does 
not  purport  to  contain  all  that  was  giren,  the  judgment  will  not  be  revened. 

ERROR  to  the  VermiUion  Circuit  Court 
Stuart,  J. — ^Debt  on  a  replevin  bond.  Trial  by  the  Court 
Finding  and  judgment  for  the  plaintafb.  There  was  a  mo- 
tion for  a  new  trial  overruled.  Certain  evidence  of  the 
plaintiffs,  and  also  of  the  defendants,  is  set  out  in  a  bill  of 
exceptions,  and  it  is  also  disclosed  in  the  same  manner 
that  other  evidence  was  offered  and  excluded.  But  it  no- 
where appears  that  the  record  contains  all  the  evidence. 
The  case  falls  within  the  rule  in  Montgomery  v.  Doe  d. 
Pearson,  4  Ind.  R.  266. 


4. 
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Not.  Tenn,  Pet  Owriam. — The  judgment  is  affinned  with  ocNats, 

^^^'  L  Hartman  and  J.  Bushj  for  the  plaintiflk 

Stowmav  K  O.  Rossy  for  the  defendants* 

T. 

Lavdis. 


Stowman  v.  Landis. 

A,  leaaed  to  B.  oertain  premiMs,  for  one  year,  for  320  dolkn,  to  be  paid  k 

lumber,  at  the  market  price,  ereiy  diree  months  darings  the  year,  or  at  anj 

time  the  same  was  dae. 
EM,  that  the  rent  did  not  become  due,  without  a  demand,  until  Ae  end  of  the 

year. 
Bdd,  also,  that  it  conld  be  made  to  become  dve  qnarteriy,  hj  a  proper  denaad 

by  A.  of  each  quarter's  rent. 
BUdy  also,  that  A,,  at  any  time  before  proceeding  to  distiainy  might  make  a 

demand  of  either  quarter's  rent  unpaid. 
Bdd,  also,  that  a  general  demand,  without  designating  tfie  particttlar  quarter's 

rent,  would  be  good  for  the  quarter's  rent  which  had  aocmed  oezt  befetethi 

demand. 
Held,  also,  that  A,,  after  haying  made  any  quarter's  rent  due  bj  demand,  eouU 

distrain  therefor  at  any  thne  before  the  end  of  the  term;  otherwise  he  eoaU 

not  distrain  till  the  term  had  expired. 
Sections  SI  7  and  220  of  chapter  45  of  the  B.  S.  1843,  allow  a  recoToy  of 

double  the  yalue  of  goods  distrained,  only  where  no  rent  was  due  when  die 

distress  was  made. 

^o*«^         ERROR  to  the  MUmi  Ciicnit  Ck>art. 

^'  Davison,  J. — Trespass  on  the  case  by  Landis  against 

Stowman.  The  declaration  contains  three  counts.  The 
first  complains  that  the  defendant  had  distrained  and  sdd 
certain  property  of  the  plaintiff  for  rent,  when  no  rent  was 
due.  The  second  is  for  an  unreasonable  distress.  Hie 
third  is  in  trover.  Plea,  the  general  issue.  The  jury  found 
for  the  plaintiff  382  ddlars.  New  trial  refused,  and  judg- 
ment on  the  verdict. 

This  suit  was  founded  on  sections  217  and  220,  R.  S. 
1843,  p.  830.  The  latter  section  is  relied  on  in  support  of 
the  judgment.  It  provided  that  'Hhe  owner  of  any  pn>- 
perty  distrained  for  rent,  pretended  to  be  due,  when  in 
truth  no  rent  was  due,  may,  by  action  of  tre^MSs  on  the 
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case,  recover  against  the  person  so  distraining,  doable  the  ^▼^  '^"<^rm, 
value  of  the  goods  distrained."  ^0^' 

The  evidence  shows  that  on  the  15th  of  December^  1849,  Stowmak 
a  written  agreement  was  entered  into  between  the  parties,  Lavdis. 
whereby  Siawman  rented  to  LamUs  ^a  saw-mill  and  a 
sufficiency  of  water  for  the  purpose  of  sawing  at  all  times, 
for  the  term  of  one  year  from  that  date."  Stowman  was 
to  keep  the  mill-dam  and  fore-bays  in  good  order,  and  if, 
for  any  space  of  time,  the  water  should  become  insuffi* 
cient,  or  be  drawn  off  for  the  purpose  of  repairing  the 
dam,  during  such  time  the  rent  was  to  stop.  Por  the  rent 
LandU  stipulated  to  pay  320  dollars,  in  good  merchantable 
lumber,  at  the  market  j»ice,  to  be  paid  every  three  months 
during  the  year,  if  demanded,  or  at  any  time  the  same  was 
due.  It  was  shown  that  Landisj  in  pursuance  of  the  agree- 
ment, went  into  possession  of  the  premises,  and  used  them 
tor  the  term  above  stated;  that  in  Jiify^  1850,  Stovmum  de- 
manded the  rent  of  LandiSj  and  also  on  the  2d  of  October 
of  that  year,  made  another  demand  of  rent;  that  the  mill, 
in  the  summer  and  fall  of  1850,  ceased  running  at  least 
forty  days,  on  account  of  the  insufficiency  of  the  water, 
and  also  because  the  dam  was  in  bad  order. 

It  was  proved  that  &ownumy  on  the  20th  of  November^ 
1850,  procured  a  justice  of  the  peace  to  issue  a  distress- 
warrant  against  Landisy  claiming  of  him  145  doUars  for 
the  rent  of  the  mill;  that  the  warrant  was  placed  in  the 
hands  of  a  constable,  who,  by  virtue  thereof,  distrained 
certain  iMN>perty  belonging  to  LandiSj  and  sold  it  for  139 
ddlars;  but  the  property  sold  was  shown  to  be  worth  190 
dollars.  The  Court,  upon  the  close  of  the  evidence,  charg- 
ed the  jury  as  follows: 

1.  ^  The  rent,  by  force  of  the  contract,  would  not  become 
due  until  the  15th  of  December^  1850.  It  might  be  made 
to  fell  due  quarterly,  however,  by  the  act  of  Stowman^  if 
he  has  made  a  proper  demand  for  each  quarter.  Slawmtm 
might  make  a  demand  for  either  quarter's  rent  he  might 
designate,  at  any  time  before  distraining.  If  Stawman 
made  a  general  demand,  without  designating  any  partio- 
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Not.  Term,  alar  quarter's  rent,  the  demand  wotdd  be  good  for  ihe 

^Q^'  quarter's  rent  due  next  preceding  the  demand.'* 
Stowkav  2.  "  K  the  jury  find  that  the  water  was  drawn  off  during 
Lavdis.  the  continuance  of  the  lease,  for  the  purpose  of  repairing 
the  dam,  fore-bay  or  mill,  the  time  the  water  was  off  would 
be  a  proper  deduction  from  the  rent,  and  would  render  tiie 
amount  of  rent  uncertain,  and,  therefore,  not  distrainable, 
unless  the  quarter's  rertt  during  which  there  had  been  no 
such  deduction,  had  become  due  and  fixed  by  the  demand." 

3.  ^  If  Siawman  had  made  any  one  quarter's  rent  due  by 
demand,  he  could  distrain  for  that  quarter  at  any  time 
afterwards*  Otherwise  he  could  not  distrain,  under  this 
contract,  until  the  15th  of  December j  1850. 

The  first  and  third  instructions  are  unobjectionable. 
The  second,  in  our  opinion,  is  erroneous^ ,  Whether  tiie 
rent  was  or  not  distrainable,  was  an  inquiry  not  properly 
invcdved  in  the  case.  This  is  shown  by  the  statutory  pro- 
vision flibove  quoted.  If  any  rent  was  due  when  the  justice 
issued  the  distress-warrant,  though  it  may  have  been  the 
subject  of  deduction,  and  on  that  account  uncertain  in 
point  of  amount,  it  was  not  competent  for  the  jury  to  re- 
turn a  verdict  for  double  the  value  of  the  goods  distrained. 
The  statute  does  not  authorize  a  recovery  for  an  irregular 
distress,  but  only  for  a  distraint  when  no  rent  is  really  due. 
In  the  abstract,  the  instruction  is  correct  To  authorize 
the  coUection  of  rent  by  a  landlord's  warrant,  ^the  sum 
must  be  certain  and  be  stipulated  by  contract"  Still  rent 
may  be  due,  though  in  amount  uncertain.  It  follows  that 
the  jury,  in  this  form  of  action,  had  no  authority  to  render 
a  verdict  for  double  the  value  of  the  property  taken,  if  rent 
was  actually  due,  whether  the  demand  for  it  was  certain 
or  uncertain. 

We  are  of  opinion  that  the  second  instruction  should 
have  been  withheld,  because  it  was  irrelevant,  and  may 
have  induced  the  jury  to  predicate  their  verdict  upon  the 
result  of  an  inquiry  unconnected  v^th  the  real  merits  of 
the  controversy. 
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Per  Curiam. — The   judgment  is  reversed  with  costs.  Not.  Tenn, 
Cause  remanded,  &c.  ^-0^ 

L  Hartman  and  /.  Bushj  for  the  plaintiff.  Wood 

Thb  Stats. 


Wood  v.  The  State. 


Indictment  for  •  niuMnoe.  The  mdictment  charged  that  the  defendant,  on, 
&c.,  at,  &c,  nnlawfnllj,  &c.,  did  maintain  "a  certain  mill-dam  in,  abont  and 
acroM  a  certain  stream  of  water  in  said  connty  called  EUchart  river."  Hdd, 
that  llie  locality  of  the  nnisaace  was  not  described  with  sufficient  certnnty 
even  on  enor. 


iJtCtSMaet  4. 


ERBOB  to  the  Lagrcmge  Circuit  Court  ^'^^^ 

Dayison,  J. — Indictment  for  a  nuisance  found  in  the 
Noble  Circuit  Court,  which,  on  change  of  venue,  was  tried 
in  the  Lagponge  Circuit  Court  The  charge  is  that  Wbodj 
on  the  Ist  day  of  March^  1850,  at  the  county  of  Noble^  and 
from  that  day  until,  &&,  at  said  county,  injuriously  and 
unlawfully  did  continue  and  maintain  a  certain  mill-dam 
in,  about  and  across  a  certain  stream  of  water  in  said 
county  called  Elkhart  river,  thereby  then  and  there  caus- 
ing said  river  to  overflow  and  back  upon  the  lands  adja^ 
cent  thereto,  and  around  said  mill-dam,  above  the  same. 
By  means  whereof  divers  unwholesome  smells,  &c,  were 
emitted  and  issued  from  the  water  so  overflowed;  and  the 
citizens  of  said  county  situated  near  to  and  around  said 
mill-dam,  in  consequence,  &c.,  have  been  greatly  injured, 
annoyed,  disturbed  and  made  sick,  &G. 

Flea,  not  guilty.  Verdict  for  the  state,  upon  which  the 
Court  rendered  a  judgment,  and  therein  ordered  that  the 
mill-dam  mentioned  in  the  indictment  be  abated  by  the 
sherifll  There  were  no  motions  for  a  new  trial  or  in  arrest 
The  indictment  is  alleged  to  be  defective,  because  it  does 
not  state  on  what  part  of  the  river  the  nuisance  was  erec- 
ted.    This  is  the  only  point  in  the  case. 

The  judgment  refers  to  the  indictment  as  descriptive  of 
Vol.  v.— 28 


0 

434  CASES  IN  THE  SUPREME  COUBT 

Mot.  T«im»  tfie  locality  of  the  miU-dam,  and  it  therefore  beoomea  im* 
^^^  portant  to  inquire  whether  that  description  ia  anfficiently 
AtMB  specific  to  enable  the  sheriff  to  execute  the  order  of  atMite- 
IiAHHAM.  ment  with  certainty  and  without  mistake.  We  tJiink  the 
words  ^a  certain  mill-dam  in,  about  and  across  a  certain 
stream  of  water  in  said  county  called  ISkhari  river,"  are 
too  general  Other  mill-dams  may  exist  on  that  riTer, 
within  said  county,  and,  in  such  case,  it  might  become 
difficult  for  the  sheriff  to  determine  upon  which  to  exe- 
cute the  process.  The  locality  of  the  nmsance  was,  no 
doubt,  susceptible  of  a  specific  description.  It  might  have 
been  designated  as  being  at  some  known  place  within  the 
V  county.  The  land  on  which  the  dam  is  constructed  coukl 
have  been  described,  or  such  a  reference  to  known  objects 
near  or  adjacent  to  it  might  have  been  made,  as  would 
have  rendered  the  indictment,  in  point  of  description,  suffi- 
ciently certain.  Cox  v.  The  StaiCy  3  Blackl  193,  was  a 
prosecution  for  obstructing  a  navigable  stream.  In  that 
case,  it  was  held  that  the  indictment  was  defective,  be- 
cause it  did  liot  describe  the  place  where  the  obstractioii 
was  situated.  We  perceive  no  valid  reason  why  the  same 
rule  of  description  should  not  apply  to  the  case  under  con- 
sideration. 

The  locality  of  the  mill-dam  not  being  stated  widi 
sufficient  certainty,  renders  the  indictment  in  this  case 
insufficient,  even  on  error.    1  Chitty  Grim.  Law  13& 

Per  Curiam^r^The  judgment  is  reversed.  Cause  re- 
manded, &c 

J.  B.  BawCy  for  the  plaintiff 

JS.  A.  Jiifey,  for  the  state. 


Ashe  and  Others  v.  Lanham. 


A  bonndAiy  fixed  bj  the  oonntj  Bureyor,  in  the  praaence  tad  hf  ths  i 
of  the  pttrtiee  interested,  wHl  be  held,  in  s  snbeeqneat  eontrofenj  between 
themi^  to  be  prima  Jade  ooirect. 
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The  eounty  nurtjor  is  presnnMd,  prima  faek,  to  lutre  a  knowledge  of  the  art    Nov.  Tend, 
of  BorTeying.  1854. 


ERROR  to  the  SwUzerlcmd  Circuit  CJoturt  Asm 

Perkins,  J« — Trespass,  in  the  Switzerland  Circnit  Court,     Lakhax. 
by  Laftham  against  Ashe  and  others,  alleging  that  they  jf^ 
broke  into  the  plaintiflPs  enclosure  and  (hurried  away  a 
house  of  the  value,  &c.    Flea,  the  general  issue.    Jury 
trial,  verdict  for  the  plaintifi|  and  judgment,  over  a  motion 
for  a  new  trial,  on  the  verdict 

The  real  object  of  the  suit  was  to  settle  a  dispute  about 
the  boundary  line  between  Lanham  and  Ashe^  and  the 
greater  part  of  the  evidence  bears  upon  that  question*  It 
was  proved  that  the  line  in  dispute  had  been  run  by  Howe^ 
the  county  surveyor,  at  the  request  of  Ashej  and  in  presence 
of  said  Ashe  and  Lanham;  that  said  surveyor,  at  the  time, 
had  in  his  possession  what  he  called  the  field-notes,  and  to 
which  he  referred,  while  getting  his  comers  and  running 
the  line,  as  such,  and  that  by  the  line  established  by  said 
surveyor,  the  house  pulled  down  was  upon  the  land  of  the 
plaintiff,  Lanham.  Subsequently,  the  plaintiff  offered  in 
evidence  what  purported  to  be  a  copy  of  the  field-notes  of 
the  county,  and  of  said  lands,  certified  by  the  surveyor- 
general,  without  further  proof  in  regard  to  them  than  the 
testimony  of  Daniel  KelsOj  who  swore  that  he  was  a  sur- 
veyor, and  had  for  a  length  of  time  known  said  field-notes 
in  the  county,  had  surveyed  by  them,  and  recognized  them 
as,  and  considered  them  to  be,  the  field-notes  of  Swiizer" 
land  county. 

,  We  are  not  dear  that  the  Court  did  right  in  admitting 
these  notes  in  evidence  without  previous  proof  that  they, 
had  been  procured,  deposited,  and  kept  under  and  accord- 
ing to  the  statute  upon  the  subject;  but  we  think  their 
admission  was  harmless.  The  survey  proved  to  have  been 
made  by  the  county  surveyor  at  Ashe's  request,  and  in  his 
jNresence,  as  weU  as  in  that  of  Lanham^  was  prima  facie 
correct.  By  it  the  house  in  question  belonged  to  the  plain- 
tiff, Lanham.  There  was  no  attempt  to  impeach  the  cor^ 
rectness  of  that  survey,  except  by  the  testimony  of.  some 
witnesses  not  surveyors,  that  it  did  not  correspond  to  what 
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Not.  Term,   they  understood  to  be  the  old  line.    The  plaintiff's  case, 

^°^*       therefore,  was  clearly  made  out  without  these  field-notes. 

MoCosMicK       The  defendants  asked  the  Ck>urt  to  instruct  the  jnry, 

Tatlob.     that  '^the  survey  as  proved  to  have  been  made  by  Bawe, 

has  no  greater  dignity  or  force  than  if  the  same  survey  had 

been  made  by  any  other  person."     The  Court  refused,  and 

lightly,  to  give  the  instruction. 

The  fact  that  Howe  was  the  county  surveyor,  regolarly 
appointed,  was  prima  facie  evidence  that  he  had  a  know- 
ledge  of  the  art  of  surveying;  and  surely  a  survey  made 
by  such  a  person,  would  be  entitled  to  more  consideration 
than  if  made  by  one  having  no  knowledge  on  the  subject 
In  the  broad  terms  in  which  the  instruction  was  asked, 
it  was  most  clearly  incorrect. 

Per  Curiam. — The  judgment  is  affirmed,  with  10  per 
cent,  damages  and  costs. 
J.  Dumont^  for  the  plaintiffs. 
D.  KelsOj  for  the  defendant. 


McCoRMiCK  and  Others  v.  Taylobu 

Where  oommiBsioiien  appointed  to  Msign  dower  refiued  or  negleded  to  act, 

the  Court  was  authorized,  hj  the  R.  S.  1843,  to  appoint  othen  in  tfaev 

stead. 
The  right  of  the  Ck>iirt  to  appoint  other  commissioneri  to  act,  upon  a  rtbad 

or  fidlnre  of  oommissioners  preyiooslj  appointed,  exists,  also,  independen 

of  any  statute. 
The  evidence  of  commissioners  appointed  to  assign  dower  maj  be  heard  in 

impeacfainent  of  their  assignment. 

APPEAL  from  the  Tippecanoe  Court  of  Conunon  Pleas. 
Pebkins,  J. — Application  for  dower.  Dower  assigned 
The  commissioners  first  appointed  to  make  the  assign- 
ment failed  and  refused  to  act,  and  the  Court  appointed 
others  in  their  stead.  This  was  right.  The  statute  ex- 
pressly authorized  the  act.  B.  S.  1843,  p.  805,  sec.  79. 
And  if  it  had  not,  the  necessity  of  the  case  justified  it 
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On  the  coming  in  of  the  report  of  the  assignment  made  Not.  Term, 
by  the  second  set  of  commissioners,  the  defendant  resisted      ^°^* 
its  confirmation,  and  proposed  to  impeach  its  fairness  by       Dtsr 
one  of  the  commissioners  who  made  it    The  Court  refused  Abmstsoko. 
to  permit  the  commissioner  to  testify,  on  the  ground  that 
he  could  not  be  heard  to  impeach  the  assignment  made  by 
commissioners  of  whom  he  was  one. 

Affidavits  of  jurors  are  not  allowed  in  impeachment  of 
their  verdicts.  On  the  other  hand,  arbitrators  are  con- 
stantly heard  touching  their  awards. 

We  have  looked  into  the  reasons  given  by  lord  MansfieU 
being  all  that  have  been  assigned,  in  Owen  v.  WarburUm^ 
1  B.  and  P.  (N.  B.)  326,  and  in  Vaise  v.  Delavcd,  1  T.  R.  11, 
for  the  exclusion  of  the  affidavits  of  jurors;  and  however 
iBveighty  they  may  have  been  in  his  day  in  EngUmdy  or 
may  be  now,  in  the  case  of  jurors,  who  At  in  secret,  must 
be  unanimous,  and  are  by  law,  to  a  considerable  extent, 
and  for  solid  reasons,  an  independent,  irresponsible  body,  . 
-we  think  they  are  not  such  as  apply  with  sufficient  force 
to  commissioners  for  the  assignment  of  dower,  to  cause 
their  testimony  to  be  excluded. 

Per  OurianL — The  decree  is  reversed  with  costs.  Cause 
lemanded,  &c. 

Z.  Bairdy  for  the  appellants. 

J.  PettU  and  &  A.  Huffy  for  the  appellee. 


Dter  v.  Armstrong  and  Others. 

The  B.  S.  1843  had  not  been  pnUishad  in  AprU,  1843. 

A.  died  intestate,  leised  in  fee  of  real  estate,  leaying  B.  and  nine  other  children 
as  his  heirs.  B.  had  received  an  adyancement  from  A,,  exceeding  what 
wonld  othenHse  hare  been  his  portion  of  the  estate.  A  jndgment-creditor 
of  B,  haying  caused  an  execution  to  be  leried  on  an  nndirided  one4enth 
part  of  the  land,  as  tibe  inteiest  of  B.,  C,  who  had  purchased  the  interests 
of  some  of  the  other  heirs,  filed  his  bill  to  enjoin  the  sale  on  execution. 
Hdd,  that  the  bffl  would  Ue. 

The  B.  8. 1838  make  no  distinction  between  adyanoements  in  real  and  per- 
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Not.  Term,       ERROR  to  the  Decotur  Circuit  Court 

•^"^*  HovET,  J- — Bill  in  chanceiy  by  Armstrong'  and  others 

I>TBB       against  Dyer  and  others,  for  a  discovery,  and  to  enjoin  the 

AxMSTBovo.  selling  of  a  certain  tract  of  land*     The  Court  decreed  a 

perpetual  injunction,  and  Dper  brings  the  case  heie  on 

error. 

The;  facts  necessary  to  an  understanding  of  this  case, 
are,  that  Joshua  Isgrigg  departed  this  life  in  AprU,  1843, 
intestate,  seized  in  fee  of  the  tract  of  land  in  oontroversy, 
and  leaving  his  widow  and  ten  children  as  his  heirs  at 
law.  His  personal  estate  was  of  the  value  of  about  200 
and  the  land  about  800  dollars.  Previous  to  his  death  and 
the  purchase  of  said  land,  he  advanced  to  one  of  his  sons, 
George  W.  Isgrigg^  100  doUars  in  money,  which  was  given 
and  received  as  an  advancement  in  fiiU  of  said  Georges 
part  of  his  father's  estate.  After  the  death  of  JbxAsio,  Arw^ 
siTong  purchased  three  undivided  shares  of  the  land.  Huer^ 
having  obtained  judgment  against  George  W^  caused  an 
execution  to  be  levied  upon  an  undivided  tenth  part  of  the 
land,  to  prevent  the  sale  of  which  the  bill  in  this  case  was 
filed. 

Counsel  have  argued  this  case  as  though  it  should  be 
governed  by  the  R.  S.  1843,  but  that  code  was  not  pub* 
lished  when  Joshua  Isgrigg  died,  and  consequently  had 
nothing  to  do  with  this  case,  as  the  law  in  force  at  tiie 
time  of  .the  death  of  the  ancestor  controls  the  rights  of 
those  who  succeed  to  his  estate. 

The  appellants'  counsel  objects  to  this  mode  of  settling 
the  question  of  advancement,  and  contends  that  the  proper 
way  of  raising  it,  is,  on  making  partition,  or  the  distribu* 
tion  of  the  estate;  but  we  think  the  general  assembly,  in 
enacting  section  7,  p.  238,  and  section  8,  p.  427,  R.  S.  1838, 
intended  to  establish  the  principles  which  should  govern 
advancements,  and  that  those  sections  do  not  necessarily 
compel  parties  to  resort  to  partition  or  distribution  for  Hie 
purpose  of  settling  such  questions.  As  the  heirs  and  all 
the  parties  in  interest  are  properly  before  the  Court,  we 
can  see  no  reason  why  their  rights  should  not  be  adjusted, 
the  title  quieted,  and  future  litigation  avoided.    Sales  may 


OF  THE  STATE  OF  INDIANA.  489 

be  restrained  in  all  cases,  where  they  are  inequitable,  or  ^^'^'  Tftm^ 
may  operate  as  a  fraud  npon  the  rights  or  interests  of      3-854. 
third  persons.    2  Story's  Eq.,  sec.  964.  Thb  Statb 

The  amount  of  100  dollars,  advanced  to  Oeorge  W.  !$•      kikb. 
grigg,  is  more  than  his  portion  of  Ms  fitther's  estate,  and 
as  the  R.  S.  1838  make  no  distinction  between  advance- 
ments in  personal  and  real  estate,  he  was  not  entitled  to 
any  part  of  the  land  in  controversy. 

Davison,  J.,  having  been  concerned  as  counsel,  was  ab- 
sent 

Per  Oariam* — The  decree  is  affirmed  with  costs. 

A.  Davison^  for  the  plaintiffs. 

X  &  Scobej/j  for  the  defendants. 


The  State  on  the  relation  of  Gellinoeh  v.  Kino  and 
Another. 

Section  1S3,  8  B.  S.  1862,  antfiorizM  joBtioes  to  iarae  writs  of  attMhmeiit 
flgaiiut  the  goods  of  ft  debtor,  when  the  amoant  dalmed  by  any  one  creditor 
does  not  exceed  100  doUui.  A.,  witib  sereral  other  crediton,  proceeded  bj 
attachment,  under  that  section,  against  the  property  of  B.  A.  filed  three 
Mveral  daims  of  100  dollars  each,  accompanied  by  affidATit  and  bond  to 
each  claim  respectiTely,  and  recoyered  thereon  three  sereral  judgments  for 
100  dollars  each.  In  a  snit  by  ^.  on  the  official  bond  of  the  justice,  for  his 
lefnsal  to  pay  to  ^.  his  ;>ro  rata  share  of  die  proceeds  of  the  sale  of  die 
srttacfaed  property,  hdd,  diat  each  claim  filed  by  A.  was  a  separate  snit,  and 
liimself  •  separate  creditor  in  each,  and  diat,  hence,  the  claims  were  within 
the  justice's  jurisdiction. 

APPEAL  from  the  Wayne  Ck>nrt  of  Ck>inmon  Pleas.     ^^^ 
Stvart,  J.^ — This  action  is  brought  on  the  official  bond 
of  Kingj  for  failing  and  refusing  to  pay  over  money  col- 
lected by  him  as  justice  of  the  peace. 

The  record  discloses  this  state  of  facts.  Several  cred* 
itors  proceeded  by  attachment  against  the  property  of  one 
Oood.  OeUinger  filed  three  several  claims  of  100  dollars 
each,  accompanied  by  an  affidavit  and  bond  to  each  claim 
lespectively.    King  was  the  magistrate  who  issued  the 
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Not.  Tens,  process.  At  the  trial,  GhlHnger^  the  relator,  lecoyered  tbiee 
^^^'  judgments,  for  100  dollars  each,  against  Chody  which  still 
Tu  Stats  remain  in  force  on  King's  docket  When  the  attached 
Knro.  property  was  sold,  the  proceeds  were  paid  over  to  King. 
Oellingef't  pro  rata  was  54  dollars,  which,  on  demand, 
JTifi^  lefiised  to  pay,  upon  the  ground  that  CrelHngeft 
claims  eg^ceeded  the  magistrate's  jurisdiction,  and  there- 
fore the  judgments  were  void.  In  the  Court  below,  there 
was  judgment  for  the  defendant.     CreUinger  appeals. 

The  jurisdiction  of  the  justice  in  attachment  is  the  same 
as  in  other  cases.  2  R.  S.  451^ — 2  id.  72.  To  the  amount 
of  100  dollars  the  jurisdiction  is  not  questioned. 

But  it  is  contended  that  under  the  peculiar  wording  of 
section  122,  2  R.  S.  473,  the  filing  three  claims  by  one  care- 
ditor,  of  100  dollars  each,  ousted  the  jurisdiction.  That 
section  reads — ^'^  justices  may  issue  writs  of  attachment 
against  the  personal  property  of  a  debtor,''  &C.,  '^  when  the 
amount  claimed  by  any  one  creditor  does  not  exceed  one 
hundred  dollars,"  &c 

Had  OeUinger  filed  all  his  demands  in  one  claim,  under 
the  same  affidavit  and  bond,  the  question  of  jurisdiction 
would  have  been  clear.  The  judgment  of  the  justice 
would  have  been  coram  nan  jtuUce  and  void.  Does  tiie 
fact  of  filing  three  different  claims,  each  within  the  juris- 
diction, and  each  accompanied  with  a  bond  and  affidavit, 
make  any  difference?  We  think  it  does.  The  phrase 
''any  one  creditor,"  may  be  fairly  interpreted  to  mean  any 
one  claiming  under  the  same  bond  and  affidavit.  Each 
claim  thus  filed  is  a  separate  suit  2  Ind.  296.  Under  the 
state  of  facts  presented  in  this  case,  we  must  regard  the 
cases  on  the  question  of  jurisdiction  severally.  OelUigtr 
is  a  creditor  in  each  suit  separately.  What  the  effect  of  a 
motion  to  consolidate,  in  the  first  instance,  would  have  had 
on  the  question,  is  not  before  us.  Nor  is  it  necessary  to 
decide  what  would  have  been  the  lights  of  OelHnger^  even 
had  the  judgments  been,  as  King  claims  them  to  be,  void. 
It  is  sufficient  that  in  the  form  the  question  is  presented, 
each  claim,  with  its  affidavit  and  bond,  constitutes  a  single, 
independent  suit,  and  the  jdaintiff  a  separate  creditor;  and 
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the  &uct  that  there  are  thiee  such  claims  made  by  the  same  Not.  Tenn, 
party  will  not  be  taken  notice  of,  as  of  course,  and  in  a      ^Q^' 
collateral  way,  for  the  purpose  of  affecting  the  jmisdiction.     Calkihs 
Ziegenhager  v.  Doe,  1  Ind.  296.  Etaxs. 

Per  Curuffu — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

J.  B.  Jidiafiy  for  the  state. 

O.  P.  Morton  and  X  M^  Wilson^  for  the  appellees. 


Calkins  v.  Evans  and  Another. 

The  ftnswer  of  the  defendant  in  chancery,  under  oath,  can  he  oyeroome  onl j  hj 
at  least  one  witness  and  strong  corrohorating  drcvnistances. 

In  cfaancerj,  the  conclusions  of  the  Conrt  on  the  eridence  presented,  are  enti- 
tled to  the  same  weight  as  the  yerdict  of  a  yanj. 

The  yerdict  of  a  jury  will  not  he  set  aside  hj  the  Supreme  Courts  unless  it  is 
deaily  wrong. 

APPEAL  from  the  Tippecanoe  Court  of  Common  Fleas.  ^^^^ 
Stuart,  J^ — Calkins  had  borrowed  of  Evans j  as  school 
c<»nmissioner,  408  dollars,  and  executed  a  mortgage  to 
secure  it  This  loan,  he  alleges,  was  paid,  and  the  bill 
seeks  an  account,  and  that  the  mortgage  be  satisfied,  &c. 
The  mortgage  was  dated  March  22, 1840,  and  the  alleged 
payments  were  as  follows,  viz.:  March  12, 1841, 78  dollars 
and  25  cents;  Jamary  23, 1842, 90  dollars;  March  22, 1843, 
70  dollars  and  26  cents;  March  30, 1846,  the  balance,  130 
dollars  and  13  cents.  It  is  alleged  that  8  dollars  and  35 
cents  of  the  first  payment,  and  the  whole  of  the  second 
payment,  90  dollars,  were  never  credited  on  the  books  of 
the  school  commissioner,  nor  in  any  other  way. 

In  his  answer,  Evans  admits  that  the  first  payment  was 
70  dollars,  and  denies  the  second  payment  totally.  All  the 
other  payments  are  admitted.  The  answer  is  under  oath, 
and  the  whole  amount  in  controversy  is  98  dollars.  The 
Court,  on  final  hearing,  dismissed  the  bilL   CkJkins  appeals. 
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Nov.  Term,       The  controversy  is  nanowed  down  to  this:  Is  the  cvi- 
1854.      dence  in  the  record  sufficient  to  overcome  the  sworn  an* 


CALKxn     8wer  of  Evans  denying  the  payment  of  the  98  doUan?   To 


y. 


BrAjrt.      do  this,  Eva/iufs  answer  mnst  be  conlradicted  by  at  least 
one  witness  and  strong  corroborating  circomstancea. 

The  opinion  of  the  presiding  judge  is  given  at  length  in 
one  of  the  briefe,  as  a  part  of  the  argument.  But  the  view 
we  take  of  the  case  renders  it  unnecessary  that  we  should 
examine  the  positions  assumed  in  the  analysis  of  the  evi- 
dence. 

The  conclusions  of  the  Court  below,  on  the  final  hearing, 
are  not  to  be  distinguished  from  the  verdict  of  a  jury.  Had 
this  been  a  verdict  instead  of  a  finding  by  the  Courts  we 
could  not,  under  the  well-settled  practice  of  this  CSourt,  di»- 
torb  it,  even  though  we  should  be  of  opinion  that  had  we 
iried  the  cause,  we  might  have  come  to  a  different  condu- 
sion.  One  feature  may  be  thought  to  distinguish  this  case 
from  ordinary  trials  at  law.  The  evidence  is  all  written,  in 
the  form  of  depositions.  The  witnesses  do  not  appear  before 
the  Court  below.  Bo  that  the  test  of  credibility  afforded 
by  the  appearance  and  manner  of  the  witness  is  as  much 
wanting  in  that  Court  as  in  this.  We  have,  therefore,  the 
same  identical  basis  on  which  to  form  our  judgment  of  the 
evidence,  its  weight,  force  and  credibility,  that  the  Com- 
mon Fleas  had  There  is  not  even  a  shade  or  tint  of 
variation. 

We  are  not  aware,  however,  that  this  distinction  has  ever 
been  allowed  It  will  be  readily  seen  that  the  same  thing 
might  also  occur  in  a  case  at  law,  where  the  whole  evi- 
dence was  the  depositions  of  foreign  witnesses.  Whether, 
in  a  case  of  great  hardship,  this  distinction  might  not  be 
made  available  as  an  exception  to  the  rule,  it  is  not  neces- 
sary to  decide.  The  facts  of  the  case  at  bar  do  not  require 
it.  The  answer  of  Evan$  is  so  nearly  counterbalanced  by 
one  witness  and  corroborating  circumstances,  that  a  ver- 
dict of  a  jury  either  way  ought  not,  in  our  opinion,  to  have 
been  disturbed  When  the  Court,  either  by  operation  of 
law  or  by  the  agreement  of  the  parties,  has  been  substituted 
for  a  jury,  its  condusions  are  entitled  to  the  same  conside- 
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ration  and  respect    Snch  finding  is  not  to  be  lightly  set  Not.  Tenn, 
aside.    It  must  remain  as  the  measure  of  the  rights  of  the      ^°^' 
parties,  unless  it  is  clearly  wrong.  Sbilung 

Pet  CWiam.— The  decree  is  affirmed  with  costs.  Thb  Stats. 

IL  C.  Ghregaryj  for  the  appellant. 

JBl  W.  ChasCj  for  the  appellees. 


Shilling  v.  The  State. 

Indictment  for  keeping  a  tippling  hoose,  &c.  The  indictment  chaiged  that  S*, 
on,  ftc.,  at,  &c.,  kept  a  certain  tippling  honse,  wherein  spiritnonB  liqnori 
were  sold,  withoat  license,  to  be  dramk  in  and  abont  the  same;  which  tippliiig 
house  was  then  and  there  kept  by  5.  in  a  dirordeilj  manner,  to  tiie  annoy- 
ance, &c.,  contrary,  Ac    Ifeld,  that  the  indictment  was  sufficient. 

The  law,  to  aroid  prolixity,  allows  general  pleading  in  all  cases  where  the  sob- 
ject  comprehends  a  multiplicity  of  matter  and  a  great  Taricty  of  facts. 
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APPEAL  from  the  Franklin  Circuit  Ck>nrt 
Davison,  J^ — The  indictment  in  this  case  alleges  that 
Shilling  on,  &c,  at,  &c.,  did  keep  a  certain  tippling  honse, 
^wherein  spirituoTis  liquors  were  sold,  without  license,  to  be 
drank  in  and  about  the  same;  whieh  tippling  house  was 
then  and  there  kept  by  him  in  a  disorderly  manner,  to  the 
annoyance,  &cc^  contrary,  &c.  Verdict  for  the  state.  Mo« 
tions  for  a  new  trial  and  in  arrest  overruled,  and  judgment 
on  the  verdict.  , 

This  indictment  is  predicated  on  s.  68,  c  53,  B.  S.  1843, 
and  the  chai^  is  in  the  language  of  the  statute.  But  it 
is  said  that  the  indictment  is  defective,  because  it  does  not 
eat  forth  the  particular  acts  which  composed  the  disorderly 
manner  in  which  the  tippling  house  was  kept  As  a  gen^ 
eral  rule,  the  essential  facts  which  constitute  the  offence 
should  be  specifically  and  certainly  stated  in  the  indict- 
ment; but  there  is  a  class  of  cases  to  which  that  rule  does 
not  apply.  Whenever  the  charge  consists  of  a  series  of 
acts,  they  need  not  be  specially  described,  because  they 
axe  not  the  offence  itself,  but  merely  go  to  make  up  the 
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evidence  of  the  offence.  Thus  it  is  snfficient  to  charge  a 
person  generally  with  ^^  keeping  a  house  of  ill  fame,  a  dis- 
orderly house,  or  a  common  gaming-house."  1  Chitty  Oim. 
Law  171.— Tke  State  v.  Bougher,  3  BIack£  307.  Indeed 
the  law,  in  order  to  avoid  prolixity,  allows  general  pleadii^ 
in  all  cases  where  the  subject  comprehends  a  multiplicity 
of  matter  and  a  great  variety  of  facts.  The  various  acts 
of  quarreling,  fighting,  profanity,  &C.,  which  often  occur 
in  and  about  tippling  houses,  and  render  them  disorderiy, 
make  up  the  evidence  of  the  manner  in  which  they  are 
kept;  and,  that  evidence  need  not,  in  our  opinion,  be  stated 
in  the  pleadings. 

We  think  the  present  is  one  of  the  cases  in  which  tiie 
law  regards  it  sufficient  to  charge  the  offence  in  the  lan- 
guage of  the  statute  which  creates  it.    3  Blackf.  307. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

O.  Hollandj  for  the  appellant 

O.  B.  Hordj  for  the  state. 


Abbott  i;.  Muir. 


Mondai 


The  dedarstioiu  of  the  auignor  of  a  promSssoiy  note  not  negotiable  bj-  the 
law  merchant,  if  made  before  the  aesignment,  are  admissible  in  a  suit  bj  the 
assignee  against  the  maker. 

APPEAL  from  the  Jt^fey  Circuit  Court 
Davison,  J. — Muir  sued  AbboU,  in  assumpsit,  on  a  prom- 
issory note  for  the  payment  of  400  dollars.  The  note  -was 
dated  September  5,  1850,  payable  to  one  EOeanak  Bur- 
roughs one  year  after  date,  and  by  him,  on  the  8th  of  Jti^, 
1851,  assigned  to  Muir.  Pleas,  1.  The  general  issue.  2. 
Failure  of  consideration.  3.  Fraud  4.  That  the  note  ^was 
obtained  by  duress  of  imprisonment  Issues.  Veidict  for 
the  plaintiffi  New  trial  refused,  and  judgment  on  the  ver> 
diet 

The  defendant,  upon  the  trial,  offered  to  prove  by  one 
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John  Burroughs^  that  Elkanah  Burroughs^  the  payee  and  Not.  Term, 
assignor  of  the  note,  before  its  assignment,  and  while  he  ^^^* 
was  the  holder  and  owner  of  it,  stated  to  the  witness  that 
"just  before  the  note  was  executed,  the  defendant  had  com- 
mitted a  rape  on  his,  the  assignor's  wife,  and  in  considera- 
tion of  compounding  a  criminal  prosecution  for  that  crime, 
and  that  no  prosecution  for  the  same  should  be  had,  and 
to  prevent  the  same,  the  defendant  gave  the  note."  But 
the  Court  refused  to  allow  the  witness  to  give  the  above 
statements  in  evidence,  on  the  ground  that  the  assignor 
himself  was  competent  to  prove  them. 

The  evidence  should  have  been  admitted  It  is  now 
a  settled  rule,  that  such  declarations  by  the  assignor  of  a 
note,  like  the  present,  not- negotiable  by  the  law  merchant, 
if  made  before  the  assignment,  are  admissible  against  the 
assignee  in  a  suit  between  him  and  the  maker.  These  ad- 
missions, it  is  said,  ^derive  their  value  and  legal  force  from 
the  relation  of  the  party  making  them  to  the  property  in 
question,  are  to  be  taken  as  parts  of  the  res  gestm^  and 
may  be  proved  by  any  competent  witness  who  heard  them, 
without  calling  the  party  by  whom  they  were  made."  1 
PhiU.  Ev.  394.— 1  Greenleaf  Ev.  SSl^Byles  on  Bills  33a 
But  in  this  Court  the  present  is  not  an  open  question.  It 
has  been  directly  met  and  decided  in  Blount  v.  Biley^  3  In- 
diana 471.  Upon  the  authority  of  that  case,  the  judgment 
of  the  Circuit  Court  must  be  reversed. 

Per  Ouriatiu — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c 

O.  HoUandj  for  the  appellant. 

W.  &  Holman^  for  the  appeUee. 


ScoBET  t;.  Boss. 

A.  employed  B.  and  C,  attorneys,  to  collect  a  decree  fai  A.*b  fim>r  of  500  dol- 
lan,  and  agreed  hi  writing  to  pa.y  them  for  tibeir  serricea  190  dolkn  of  the 
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Tuesday, 
D0cem&r5. 


decree,  when  thej  shoald  ooUeet  tibe  same.  B.  hmfiag  leceifed  SOO  dol- 
Uan,  refused  to  pay  it  to  A.  on  demand;  wiMreapon  A.  dischaiged  B.  and 
C,  employed  another  attomej  to  collect  the  decree,  and  bronght  an  actioa 
for  money  had  and  reoelTed  against  B,  for  iJie  SOO  doUan  collected.  B. 
pleaded  the  general  israe. 

Hdd,  that  if  the  contract  was  In  force,  B.  and  C  were  not  entitled  to  eompes- 
sation  till  the  decree  was  ftilly  collected. 

Held,  also,  that  if  the  contract  was  broken  and  rescinded,  the  claim  of  B.  and 
C.  conld  only  be  for  a  reasonable  compensation  for  tiie  senrioes  perfbnned, 
with  damages,  periiaps,  for  the  breach  of  the  contract 

Biald,  also,  that  snch  compensation  and  damagee  conld  not  be  deducted  in  this 
snit,  as  no  special  plea,  notice  or  oovnter-daim  was  filed. 

APPEAL  from  the  Decatur  Circuit  Court 

Perkins,  J. — Assampsit  by  Nancy  Ross  against  John  & 
Scobepy  for  money  had  and  received.  Plea,  the  general 
issae.  Trial  by  the  Court,  and  judgment  for  the  plaintiff 
The  facts  of  the  case  may  be  briefly  stated.  Mrs.  Ross 
made  a  contract  with  Scobey  and  Test^  as  follows :  ^  (Treenf- 
Imrg^  Indiana^  September  21,  1846.  I,  Nancy  Cole^  alias 
Nancy  Rossy  have  employed  Charles  H.  Test  and  JbA»  & 
Scobey  as  attorneys  to  c<dlect  a  judgment  rendered  by  the 
judges  of  the  Decatur  Circuit  Court  in  chancery  sitting,  in 
my  favor,  against  Jbhn  RosSy  in  a  suit  for  divorce,  for  five 
hundred  doUais^  and  I  agree  to  pay  to  said  Test  and  Scobey 
one  hundred  and  fifty  dollars  of  said  judgment  for  their 
services,  when  they  shall  collect  the  same.  [Signed]  Nancy 
Ross.^  Near  the  decree,  above  called  a  judgment,  was  a 
receipt  in  these  words:  ^January  27, 1861.  Received  of 
Marine  D.  Ross  two  hundred  dollars  on  the  opposite  de- 
cree.   [Signed]  X  &  Scobey^  attorney." 

About  a  month  after  Scobey  received  the  money,  Bfrs. 
Ross  demanded  it  of  him,  but  he  refused  to  pay  it  to  her. 
She  became  dissatisfied,  and  discharged  her  then  attorneys, 
and  employed  John  Rytnan^  Esq.,  to  collect  the  balance  of 
the  decree  against  Ross;  and,  in  Aprilj  1853,  commenced 
this  suit  against  Scobey,  in  which  she  recovered  judgment 
below  for  the  200  dollars  and  interest. 

The  question  arises,  upon  what  ground  could  Scobey 
retain  said  200  dollars,  or  any  part  thereof? 

Supposing  the  contract  between  Afrs.  Ross  and  Messrs 
Testand  iScofrey  valid  and  in  force,  it  had  not  been  fulfilled. 
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The  500  dollar  decsree  had  been  but  in  part  collected,  and  ^o^-  'l'«™» 
no  daim  for  compensation  arose  nnder  the  agreement  till      ^Q^* 
the  whole  of  said  decree  was  collected    Supposing  the      Lilly 
contract  valid,  but  broken  and  rescinded,  then  the  daim  of     Stahl. 
Test  and  Scobey  would  only  be  for  a  reasonable  compen-* 
satton  for  service  actually  performed,  with,  perhaps,  dam- 
ages for  the  breach  of  the  contract;  but  sudi  compensation 
and  damages  could  not  be  deducted  in  this  suit,  as  no  plea, 
notice,  or  counterHdaim  was  filed,  but  the  general  issue 
simply  pleaded    Prvitt  y.  MUler^  3  Ind  B.  16. 

In  any  event,  then,  the  decision  of  the  Court  bdow  must 
be  affirmed.  We  are  consequently  relieved  firom  the  neces- 
sity of  dedding  the  question  mainly  labored  by  counsd  in 
aignment,  viz.,  whether  the  contract  above  set  out  between 
Mrs.  Bou  and  the  counsel  named,  is  champertous  and  void, 
and  we  shall  not  dedde  it.  See,  upon  this  point,  Hollawajf 
▼.  Lawe^  7  Pcvter  ^BS^-Lathrcp  v.  The  Amherst  Bank,  9 
Metcalf  AS^.—8atterlee  v.  Frazer^  2  Sandf.  141.— jDiuvum 
T.  Smith,  17  Ala.  305^  TToffu  v.  Laubai,  2  Denio  607. 

Per  Curiam^ — The  judgment  is  affirmed,  with  1  per 
cent  damages  and  costs. 

X  &  Scobey  J  for  the  appellant 

X  Symany  for  the  appellee. 


Lilly  v.  Stahl  and  Others. 

fiecdon  351  of  c  90,  B.  S.  1843,  do«t  not  require  the  petition  therein  antho* 
lixed  to  be  postponed  till  the  administrator  shall  rohintarily  proceed  to  make 
final  settlement  of  the  estate. 

APPEAL  firom  the  T^eaim)e  Probate  Court  ?>^* 

Perkins,  Jw — This  was  a  petition  by  the  heirs  of  WiUiam 

Frederick  Stahl^  in  the  lSppecaim>e  Ptobate  Court,  against 

the  administrator  upon  his  estate,  praying  a  distribution  of 

the  surplus,  &c 

The  petition  alleged  that  tiie  adnunistrator,  John  lAJiy^ 

teoeived  787  dollars  and  36  oents;  that  the  estate  was  not 
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Not.  Tenn,  indebted;  that  a  long  time  had  elapsed  since  distribution 
^^^'  should  have  been  made;  that  it  had  been  demanded,  && 
Lilly  A  genealogical  table  was  made  part  of  the  petition,  show* 
8TAHL.      ing  the  heirship  of  the  plaintiffii. 

The  defendant  answered,  in  general  terms,  that  he  had 
not  paid  all  the  debts;  that  he  had  not  collected  all  the 
dues,  particularly  a  20  dollar  note  sent  to  Ohio  far  coIleo> 
tion,  and  that  he  required  proof  of  the  heirship  of  the  plain- 
tif&.  He  admitted  that  he  had  received  787  dollars  and 
35  cents  of  assets,  454  dollars  and  62  cents  of  which  was 
left  in  cash  by  the  deceased,  and  he  claimed  that  the  debts 
and  expenses  amounted,  and  would  amount,  to  some  250 
dollars. 

The  heirs  offered  in  Comt,  as  they  alleged  they  had  done 
before  petition  filed,  to  take  the  20  dollar  Ohio  note,  and 
permit  it  to  be  credited  to  the  administrator  in  hia  account 
They  excepted  to  his  answer  for  indefiniteness  in  regaxd 
to  the  dues  uncollected,  and  the  reasons  for  not  paying  the 
debts,  amounting  to  tax  less  them  the  cash  on  hand  left  by 
the  deceased;  and  the  Court  sustained  the  exceptions. 

The  defendant  refused  to  answer  over,  and  subsequently, 
the  record  states,  the  parties,  by  counsel,  came,  ^'and  this 
cause  was  set  down  for  final  hearing,  on  motion  of  com- 
plainants, upon  bill,  answer,  exhibits,  and  proofs,  and  ad- 
missions by  parties  in  open  Court  made;  and  it  appearing 
to  the  satisfaction  of  the  Court  from  the  admission  of  said 
defendant  in  open  Court,  that  each  and  every  of  the  notes 
taken  by  the  said  defendant,  as  administrator,  on  sale  of 
the  personalty  of  said  deceased,  have  been  fully  paid  to  said 
defendant;  it  is  therefore  considered,  found,  adjudged  and 
decreed  by  the  Court,  that  there  is  now  in  the  hands  of 
said  defendant,  after  payment  of  all  debts  of  said  deceased, 
the  sum  of  549  dollars  and  82  cents,  that  said  petitioners 
are  the  sole  heirs  at  law  of  said  deceased  as  charged,  and 
are  entitied  thereto  as  such  heirs  in  the  following  ptopot' 
tions,"  &C. 

The  administrator  appealed  to  this  Court 

It  is  here  contended  that  the  petition  should  have  been 
dismissed  because  prematurely  brought;  that  it  could  only 
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be  filed  after  the  administrator  had  reported  the  estate  Not  Tenn, 
settled  and  the  sorplus  ready  for  distribution.    We  think      ^-^^^ 
section  351,  R.  S.  18439  P*  ^%  the  law  governing  thij}       ^^^^^ 
case,  authorized  this  proceeding.     The  section  reads:  Stahl. 

^^  The  widow  of  the  deceased,  his  heirs  and  legatees,  or 
any  of  them  interested  in  such  estate,  may  file,  in  the 
proper  Probate  Court,  their  joint  or  several  petition,  alleg- 
ing any  questions  of  law  or  of  fact,  proper  for  the  decision 
of  such  Court,  respecting  said  estate,  and  claiming  their 
respective  distributive  shares  or  legacies,"  &c  There  is 
nothing  here  requiring  the  petition  to  be  postponed  till  it 
shall  suit  the  convenience  or  interest  of  the  administrator 
to  report  the  estate  settled.  And  it  comes  with  a  very  bad 
grace,  we  may  remark,  for  the  administrator  in  this  case 
to  urge  the  point  under  consideration.  He  was  appointed 
in  Jiify,  1849,  and  came  inmiediately  into  possession  of 
neariy  double  the  amount  of  cash  necessary  to  pay  all 
debts  and  expenses,  even  at  the  enormous  rates  charged 
and  allowed  by  the  Probate  Court  for  services  in  settling 
this  estate.  This  petition  was  not  filed  till  November^  1850, 
sixteen  months  after  his  appointment,  and  it  seems  a  sin- 
gular plea  to  make,  that  in  that  length  of  time  the  few 
debts  owed  by  the  deceased  could  not  be  settled  out  of 
the  cash  on  hand  As  to  the  dues  to  the  estate,  the  record 
shows  that  they  had  all  been  collected  except  a  small  claim 
which  the  heirs  received  as  cash. 

The  other  questions  in  the  cause  all  depended  on  evi- 
dence, and  we  are  unable  to  review  the  decision  of  the 
Court  below  upon  them,  as  the  finding  of  that  Court  was 
upon  proofs  and  admissions  of  the  parties  satisfactory  to 
it,  but  which  are  not  embodied  in  the  record,  as  the  extract 
above  makes  manifest,  and  hence  must  be  presumed  to 
have  been  sufficient. 

Per  OurianL — The  decree  is  affirmed,  with  5  per  cent 
damages  on  the  amount  due  firom  the  administrator,  to  be 
apportioned  according  to  the  shares  respectively  in  the 
original  decree;  and  also  with  costs. 

R.  C  Oregory  and  R.  JoneSj  for  the  appellant 

O.  &  Orth  and  E.  EL  Brackett^  for  the  appellees. 
Vol.  V^29 
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Not.  Term, 
1854.  McVicKBK  and  Others  v.  Pratt. 


McVlCKBB 

T.  A  Boh  in  chBooery  was  tried,  after  the  B.  8. 1852  took  effbct,  as  a  suit  al  liw. 

Pkatt.  mpon  oral  testimony  and  depositioiis.   There  being  snffic&eBieride&ce  in  Ab 

record  to  snstain  the  judgment,  keU,  Utat  the  Supreme  Court  vooM  aol 

examine  into  the  relative  credibility  of  the  witnesses  or  tiie  weight  of  tlie 

eridence. 

Tuesdajf,         APPEAL  from  the  Wabash  Ciicnit  Court 

HovET,  J. — The  complainants,  heirs  of  Samuel  M> 
Ticker^  deceased,  filed  a  bill  in  chancery  against  the  de- 
fendant, setting  forth  that  on  the  12th  day  of  JHbf ,  1841, 
in  the  lifetime  of  said  Samuel  McVicker^  he,  the  said 
Samuel^  was  the  owner  in  fee  simple  of  a  certain  tract  of 
land  described  in  the  bill,  worth  abont  1,000  dollars;  that 
being  in  embarrassed  circumstances,  he  applied  to  Ptati  to 
loan  him  200  dollars;  that  Pratt  loaned  him  that  amount, 
and  that  to  secure  the  payment  of  the  same,  McTiAa 
executed  and  delivered  to  him  a  deed  in  fee  simple  for  said 
land,  dated  May  12, 1841,  which  was  to  be  considered  by 
the  parties  as  a  mortgage  to  secure  the  payment  of  said 
loan,  and  that  said  defendant  "then  and  there"  executed 
and  delivered  to  said  Samuel  an  agreement,  which  readi 
as  follows: 

"  I,  Joseph  PraU^  of  Wabash  county,  bind  myself  to  make 
Samuel  Mc  Ticker  a  deed  of  the  land  he  now  resides  on; 
provided,  however,  that  said  Mc  Vicker  pay  unto  me  two 
hundred  dollars  on  the  first  day  of  December  next,  in  specie, 
with  ten  per  cent  interest  from  the  third  day  of  JIfizy,  and 
also  pay  unto  me  all  reasonable  charges  for  my  time  and 
expense  that  have  or  may  accrue  respecting  said  land. 
Now  if  said  Mc  Vicker  comply  with  the  above  require- 
ments, then  this  instrument  of  writing  to  be  binding  on 
me ;  but  in  the  case  of  the  non-compliance  of  the  said  Mcr 
Vicker^  to  be  of  no  force  or  value  in  law.  September  Hi 
1841.     [Signed]  Joseph  Pratt'' 

That  said  Samuel  failed  to  pay  the  money  bonrowed, 
according  to  said  agreement,  (except  20  dollars  which  was 
paid  to  the  defendant),  and  that  afterwards,  on  the  Ist  of 
Jwmua/ry^  1842,  said  Pratt  took  possession  of  the  land,  won 
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after  which  time  said  Samuel  departed  this  life,  leaving  ^ot.  Term, 
complainantB  his  heirs,  who  are  ready  and  willing  to  pay      ^^^» 
whatever  may  be  justly  due  on  said  loan,  &c  McVioksb 

The  defendant  answered  under  oath.  He  says  that  the  faa'tt. 
deed  was  made  in  pursuance  of  a  bona  fide  sale,  and  that 
the  agreement  set  forth  was  a  subsequent  contract;  denies 
that  the  land  was  worth  1,000  dollars;  and  avers  that  200 
dollars  was  a  lull  and  fair  price  for  it;  denies  that  Mo 
Vickerj  in  his  lifetime,  ever  paid  him  any  part  of  said 
loan,  &c« 

The  Court,  at  the  August  term,  1853,  upon  the  hear- 
ing,  rendered  a  decree  in  favor  of  the  defendant;  and  the 
complainants  appealed  The  cause  was  heard  upon  oral 
testimony  and  depositions^  which  are  set  out  in  a  bill  of 
exceptions. 

The  evidence  is  conflicting  and  contradictory,  but  we 
tiiink  there  is  a  preponderance  in  fieivor  of  the  defendant. 
The  facts  that  Pratt  took  possession  of  a  part  of  the  land 
and  cleared  it  during  the  time  that  Mc  Vicker  resided  upon 
it;  that  McVicker  voluntarily  gave  up  the  possession  of 
tiie  whole,  and  resided  on  other  lands  in  the  neighborhood; 
tiiat  the  taxes  were  paid  by  the  defendant,  with  the  excep* 
tion  of  one  or  two  years;  and  that  Mc  Vicker  should  reside 
in  the  vicinity  for  nearly  nine  years,  up  to  his  death,  with- 
out malting  any  claim  to  the  land  as  his  owuj  and  that 
the  written  agreement  bears  date  long  after  the  deed  was 
made,  all  strongly  favor  the  defence  set  up  in  the  answer. 

But  independent  of  this  view,  as  the  case  was  tried  as  a 
suit  at  law,  and  as  there  was  sufficient  evidence  upon  the 
part  of  the  defendant  to  make  out  his  defence,  we  will  not 
attempt  to  decide  which  of  the  witnesses  were  the  most 
worthy  of  belie£  In  such  cases,  the  Ck>urt  trying  the 
cause,  vrith  the  witnesses  before  it,  is  far  better  prepared 
to  discriminate  than  we  are;  and  litigants  need  not  expect 
this  Coxat  to  reverse  the  judgments  of  other  Courts  upon 
the  weight  of  evidence,  where  there  is  sufficient  in  the 
record  to  sustain  the  judgment  below. 
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Hot.  Tcraii, 
1854. 

VOBM 

T. 

MimTiir. 


Per  Cuiriam4 — The  judgment  is  affirmed  with  costs. 
A.  Steele  and  J.  Brawnleej  for  the  appellants, 
J.  M.  Wheeler  and  H.  P.  Biddle^  for  the  appellee. 


December  5. 


FoBES  and  Others  r.  Martin. 

Writs  of  ORor,  under  the  R.  8. 1843,  were  only  allowed  from  final  judgments. 

ERROR  to  the  Lagrange  Qrcait  Conrt 

H0VET9  J. — Martin  filed  his  petition  in  the  Lagrange 
Curcuit  Court  for  a  writ  of  ad  quod  damnum.  At  the  April 
term,  1848,  the  Conrt  awarded  the  writ,  upon  which  an 
inquest  was  made,  returned,  filed  in  Court,  and  subse- 
quently lost.  The  Court,  upon  this  fact  being  made  to 
appear,  awarded  a  second  writ,  upon  which  an  inquest 
was  made  and  returned  by  the  sheriff  on  the  9th  day  of 
December,  1851. 

At  the  April  tenn  following,  MxrHn  appeared,  and 
moved  for  judgment  on  a  part  of  the  inquisition,  and  to 
set  aside  all  that  related  to  damages  for  backing  water  on 
the  mill  of  Jenks.  The  cause  was  continued  until  the 
September  term,  1851,  when  the  defendants  appeared,  and 
moved  to  dismiss  the  petition  and  proceedings,  which  was 
overruled  by  the  Court,  and  upon  the  motion  of  Martin  tiie 
inquest  of  the  jury  was  set  aside,  and  a  new  writ  awarded. 

From  these  proceedings  Fobes  and  other  proprietors  of 
the  lands  affected  by  the  application,  bring  the  case  into 
this  Court  on  eiror. 

Writs  of  ertoi  only  lie  in  cases  of  final  judgments  (R. 
S.  1843,  p.  629,  s.  11) ;  and  there  is  nothing  in  the  record 
in  this  case  that  can  be  called  a  final  judgment  It  will 
be  time  enough  to  investigate  the  merits  when  the  plain* 
tiffs  in  error  are  injured.  Upon  the  final  hearing  of  the 
cause  they  may  have  no  reason  to  complain. 

Per  Curiam. — The  writ  of  error  is  dismissed  with  costs. 

X  A.  Liston  and  J.  S.  Harvey,  for  the  plaintiffs. 

/.  B.  Bowe,  tot  the  defendant 
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DoiroHBRTY  V*  The  State.  1854. 


DonOHBXTT 

A  motion  for  a  new  trial  was  refiued,  bat  no  exception  was  taken  to  the  re-  t. 

fhsal,  nor  was  the  eyidence  inserted  in  the  record.    Heid,  that  nothing  was   '^^^^  Stats. 

presented  for  reriew. 
The  B.  S.  1852  require  a  judge's  charge  to  iJie  jnry  to  be  filed  among  the 

papers  of  the  canse,  only  where  a  party  has  asked  that  it  should  be  put  in 

WlitlQg. 

A  party,  by  not  excepting  to  instructions  giyen,  waires  all  objection  to  them. 

A  party,  by  not  excepting  to  the  refusal  of  a  motion  in  anest,  wai?es  the  ob- 
jection. 

The  writ  of  error  being  abolished  in  criminal  cases  by  die  B.  S.  1852,  only 
smdi  errors  can  be  noticed  as  are  judicially  presented  by  the  statute. 

APPEAL  from  the  Morgan  CSrcuit  Ck>nrt.  n^S^* 

Stuart,  J. — Indictment  for  perjury.  Trial  by  jury.  Ver- 
dict and  judgment  for  the  state. 

The  appellant  interposed  a  motion  for  a  new  trial,  which 
was  oT^mled.  But  no  exception  was  taken  to  the  action 
of  the  Court  in  oveiruling  that  motion.  None  of  the  evi- 
dence appears  in  the  record  There  is,  therefore,  nothing 
judicially  before  us  on  that  motion.  Homberg^r  v.  The 
StaUy  ante,  p.  300^—2  R.  S.  377,  380. 

The  clei^  has  inserted  what  is  called  the  charge  to  the 
jury.  But  it  does  not  appear  that  the  Court  was  asked  by 
either  party  to  put  it  in  writing.  It  is  only  upon  such  a 
contingency  that  the  <^  charge  is  to  be  filed  among  the 
papers  of  the  cause."  3  R.  S.  376,  s.  113.  Nor  does  it 
appear  that  the  defendant  excepted  to  it  Heaston  v.  Col- 
grove,  3  Ind.  265.  It  is  therefore  no  part  of  the  record 
of  which  we  can  take  notice;  and  his  tacit  acquiescence 
would  of  itself  be  a  waiver  of  all  objection.  Homberger 
V.  The  State,  supra. 

Part  of  the  charge  complained  of  is,  '^that  all  reasonable 
doubts  must  be  removed  before  the  presumption  of  guilt  is 
overcome."  The  word  guilt  is  obviously  a  lapse  of  the 
pen — ^the  word  innocence  being  intended.  Had  the  charge 
been  excepted  to  at  the  time,  no  doubt  the  Court  would 
have  promptly  corrected  the  error. 

The  motion  in  arrest  was  also  overruled,  and  the  record 
says  the  ruUng  was  excepted  to.    But  there  is  no  bill  of 
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Wazxmak 

T. 

JonM. 


Not.  Term,  exceptions  in  the  record.  2  R.  S.  377.  Neither  of  tfcc 
^^^'  grounds  of  objection  mentioned  in  3  R.  S.  380,  s.  144,  as 
reached  by  the  motion  in  arrest,  exists  in  the  present  caae. 
The  other  errors  pointed  out  in  argument,  though  they 
may  exist  in  fact,  can  not  avail  the  appellant,  because  he 
has  not  pursued  the  statutory  mode  of  presenting  them  far 
consideration. 

The  writ  of  error  in  criminal  cases  being  abolished  (2 
R.  S.  381),  we  can  notice  only  such  eirors  as  are  judidally 
presented  in  conformity  to  the  statute. 

Per  Curiam. — The  judgment  is  afiSrmed  with  costs. 

C  C7.  Nave^  for  the  appellant 

D.  C.  Chipmany  for  the  state. 


Wakeman  and  Others  v.  Jones. 

Prior  to  die  act  of  1851,  (Iawb  1851,  p.  47),  the  OTomiliiig  of  aa  oljedloa  Id 
oridenoe  ooiild  not  be  assigned  for  error,  nnless  tfie  record  dladoeed  tint  die 
ground  of  objection  had  been  pointed  ont  to  the  Court  below. 

Whfle  that  act  was  in  force  the  role  was  different. 

It  was  agreed  between  the  parties  to  a  suit  that  the  defendant  m^fat  olftr  m 
eridenoe,  under  the  genertl  issne,  anj  defence  whidi  hA  coidd  if  the  mbh 
were  pleaded  specially.  Hdd,  that  the  defendant  was  excused  Ij  the  tignt' 
ment  from  proTing  the  execution  of  a  written  instrument  set  up  in  ddeoce. 


W^^JJ^y,       ERROR  to  the  Vigo  Circuit  Court 

Stuart,  J. — The  facts  of  this  case  are  stated  fully  in 
Wakeman  v.  JoneSy  1  Ind.  517.  It  is  needless  to  repeat 
them.  But  though  between  the  same  parties,  the  cases 
are  not  the  same.  That  was  a  motion  to  set  aside  B,JLf(L 
and  enter  satisfaction  of  a  judgment.  This  is  a  suit  on 
the  instrument  which  was  the  basis  of  that  motion.  Flea, 
the  general  issue,  with  agreement  that  any  matter  whidi 
could  be  pleaded  might  be  given  in  evidence  under  that 
issue.  Trial  by  jury.  Verdict  and  judgment  for  defendant 
The  evidence  is  all  made  part  of  the  record  in  proper 
form. 
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In  1  Ind.,  suproy  it  was  intimated  that  the  agreement  of  Not.  Tem, 
April,  1839,  was  ratified  by  Wakemm  ^  Co.;  and  that      ^Q^- 
their  long  acquiescence  in  the  assignment  of  Jimey  1839,   Waksxan 
and  their  receipt  of  money  mider  it,  was  a  ratification  of     Jokbs. 
tiiat  also.    This  was  the  issue  submitted  to  the  jury  by 
the  pleadings  and  evidence  in  the  case  at  bar,  and  the 
jury,  correctly  as  we  think,  found  that  the  assignment  of 
June,  1839,  was  treated  by  Wakeman  4*  Cb.  as  a  substan- 
tial compliance  with  the  stipulations  of  the  agreement  of 
April,  1839.     The  plaintiffs  had  suffered  it  to  slumber 
seyeral  years  without  objection;  and  of  the  2,250  dollars 
for  the  payment  of  which  it  had  provided,  they  had  re* 
oeived  under  it  1,915  dollars.    Objection  to  the  assignment 
of  Jtme,  1839,  as  not  in  accordance  with  the  terms  of  the 
prior  contract,  comes,  under  all  these  circumstances,  en- 
tirely too  late.     They  have  treated  the  one  as  a  discharge 
of  the  other,  as  they  had  a  right  to  do,  and  must  now 
abide  by  it.    The  instructions  of  the  Court  and  the  verdict 
of  the  jury  were  correct,  and  as  a  fair  adjudication  of  the 
merits,  should  be  sustained. 

But  there  is  a  question  of  evidence  presented  by  the  bill 
of  exceptions  which  must  be  noticed. 

The  assignment  of  Jime,  1839,  with  the  schedule  of 
debts,  &C.,  is  signed  by  Janes,  and  also  by  several  of  his 
creditors,  among  others  by  Wakeman  Sf  Co,  It  is  attested 
by  Lester  WrighL  Before  offering  this  paper  in  evidence, 
the  defendant  "duly  proved  it,"  says  the  record,  by  8.  B. 
Chokbu.  The  plaintiff  objected  to  its  introduction  and  to 
the  evidence  of  Mr.  Gookins  in  relation  to  it  But  the 
Court  overruled  the  objection,  and  permitted  it  to  go  to 
the  jury.  No  reason  was  given  by  the  plaintiflb  why  they 
objected — ^no  ground  of  objection  was  pointed  out  at  the 
time. 

This  Court  has  repeatedly  held  that  the  overruling  of  an 
objection  to  evidence  can  not  be  assigned  as  error,  xmless 
the  record  discloses  that  the  ground  of  objection  had  been 
pointed  out  to  the  Court  below.  Russell  v.  Branham,  8 
Blackf.  277.  This  is  but  simple  justice  to  that  Court  and 
to  the  party  offering  the  evidence.     Had  the  ground  of 
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Not.  Term,   objection  been  disclosed,  the  ruling  might  have  been  dif- 

^^^'      ferent — the  error,  if  any,  aToided.    In  this  instance,  the 

Wakbmah    party  offering  the  evidence  might  have  been  able  to  rab- 

JoKu.      stitute  Wrig'ht  for  Oookins,  or  to  aooomit  for  his  absenee. 

For  the  ground  of  objection,  for  the  first  time  taken  in  ihis 

Court,  is,  that  the  attesting  witness  was  not  produced  nor 

his  absence  accounted  for. 

Against  a  mode  of  objection  so  unfeubr  both  to  the  lower 
tribunals  and  to  parties,  and  so  liable  to  abuse,  Courts  of 
last  resort  very  properly  leaned;  and  the  salutary  role  recog- 
nized in  Russell  v.  Branham,  suproj  was  the  r»Buli 

Frequently,  however,  when  such  evils  were  arrested  by 
the  Courts,  the  weapons  of  chicanery  were,  under  the  M 
regimd,  unwittingly  supplied  by  the  l^islature.  A  mb- 
chievous  act  was  often  inadvertently  passed,  settiiig  aside 
a  wholesome  rule,  to  obviate  the  seeming  hardship  of  its 
application  in  a  particular  case.  Occasionally  such  legis- 
lation seemed  to  have  no  higher  object  than  to  serve  a 
purpose  or  cure  a  blunder.  The  vicious  principle  inTobed 
in  the  misnamed  remedial  statute,  seemed  to  be  whoD; 
overlooked.  Accordingly,  without,  it  is  hoped,  seeing  or 
intending  the  injurious  consequences,  an  act  was  passed 
February  17 j  1861,  providing  that  for  the  past  and  the 
future,  an  objection  to  the  introduction  of  evidence  in  the 
Court  below,  without  disclosing  any  reason,  should  be 
sufficient  on  error.  The  act  was  made  to  take  etSed  fiom 
and  after  its  passage. 

The  trial  of  this  cause  took  {dace  in  Marchj  1851,  and  d 
course  the  act  of  Februar^j  1851,  (Laws  of  1850-1,  p*  47), 
applied 

But  there  is  another  question  behind  that  If  it  be 
admitted  that  the  instrument  was  improperly  introduced 
under  this  act  on  the  evidence  of  Mr.  OookinSj  witiioot 
accounting  for  the  absence  of  the  subscribing  witness, 
Wright,  still  the  inquiry  remains,  whether  in  the  state  d 
the  pleadings  it  was  necessary  to  prove  the  execution  of 
the  assignment. 

We  are  clearly  of  opinion  that  it  was  not  For  had 
the  assignment  and  schedule  been  pleaded  specially)  they 
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could  have  been  offered  in  evidence  without  proving  their  Hot.  Teim, 
execution.    R.  S.  1843,  p.  711.    By  agreement  of  parties,      ^^^^ 
-we  think  that  such  proof  was  waived.    That  agreement     Babut 
is  in  these  words,  and  accompanied  by  the  general  issue,   Thomfsoit. 
viz. :  '^  And  by  the  parties  it  was  agreed  that  the  defendant 
might  offer  in  evidence  any  defence  under  the  above  plea 
^which  he  could  if  the  same  were  specially  pleaded  with  the  ^ 
plea;  the  plaintifis  reserving  all  other  objections."     This 
agreement  clearly  embraces  the  ground  of  objection  here 
made.    It  places  the  introduction  of  instruments  of  evi- 
dence on  the  same  ground  as  though  they  had  .been  set  up 
by  plea.    The  objection  urged  for  the  first  time  in  this 
Court  can  not  be  classed  among  those  expressly  reserved 
by  the  plaintiffi.     In  this  state  of  the  pleadings,  proof  of 
the  assignment  was  not  necessary.     The  evidence  in  rela- 
tion to  that  point  being,  at  most,  superfluous  and  harmlessi 
its  introduction  could  not  be  assigned  as  eiror. 

Per  Ouriams — The  judgment  is  affirmed  with  costs. 

TT.  D.  Oriswold  and  J.  P.  Usher j  for  the  plaintifis.* 

&  Judah  and  A.  Kinney^  for  the  defendant. 


Barret  v.  Thompson. 


A  lery  on  personal  property  of  Bnfflcient  ralne  is  presumed  to  be  a  satisfactioii 

of  the  judgment  until  the  property  is  disposed  of. 
Where  there  are  material  issues  of  law  and  fact,  the  plaintiff  can  not  have  final 

judgment  till  the  iseuea  of  ftct,asireUas  of  lftir,h«rebeen  found  in  kii  fitvor. 

ERROR  to  the  Delaware  Circuit  Court  n^Lw ' 

Dayison,  J.^ — Scire  facias  by  Thompson  against  Ba/rretj 
to  have  execution  from  the  Chrcuit  Court  against  real 
estate  on  a  justice's  transcript.  The  writ  alleges,  that  on 
the  11th  of  December  J 1841,  the  plaintiff  recovered  a  judg- 
ment  before  a  justice  of  the  peace  against  the  defendant, 
for  30  dollars,  and  that  on  the  25th  of  November^  1846,  a 
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Not.  Tttm,  fi/etx  focios  was  issQed  on  the  judgment,  which  was  le* 
^^*^  toraed  mMa  bona.  It  also  states  that  the  justice  afier^ 
Basu*      wards  filed  in  the  Circnit  Court  a  certified  transcript  of 

Tmommov.  the  judgment  and  proceedings,  which  was  recoided  in  that 
Court. 

Pleas,  1.  No  such  record  as  all^ped.  2.  That  on  the 
26th  of  Jfoy,  1842,  an  execution  was  issued  on  the  above 
judgment,  which  was,  on  the  20th  of  Augustj  in  that  year, 
returned,  levied  on  one  sonel  mare,  and  unsold  for  want  of 
bidders;  which  mare  was  and  is  folly  sufficient  to  pay  the 
judgment,  interest  thereon,  and  costs;  and  which  levy  still 
remains  in  full  force  and  undisposed  ofl  3.  The  third  plea 
is  in  substance  the  same  as  the  second  4.  No  return  of 
nulla  bona  to  the  execution  mentioned  in  the  scire  facias. 
The  first  and  fourth  pleas  led  to  issues.  To  ihe  second 
and  third  demuners  were  sustained,  and  judgment  given 
for  the  plaintijC 

The  demurrer  should  have  been  overruled.  ^  A  levy  on 
personal  property  of  sufficient  value,  is  presumed  to  be  a 
satisfaction  of  the  judgment  until  the  property  is  disposed 
of."  Mcintosh  y.  Chew,  1  Blackf.  ^S^^—StewaH  v.  Nune^ 
maker^  2  Ind  47. — Doe  v.  Duttouj  id.  309.  The  plea  shows 
that  the  mare  levied  on  was  of  the  full  value  of  the  debt, 
interest  and  costs ;  also  that  the  levy  was  in  full  force  when 
the  jS.  fa.  set  out  in  the  scire  facias,  was  issued  and  re- 
turned. These  statements  being  true,  and  the  demurrer 
admits  them,  constitute  a  complete  bar  to  the  plaintifif  s 
action,  because  they  prove  the  latter  execution  to  have 
been  irregular;  and  we  may  add,  that  the  law  will  not,  in 
a  case  like  the  present,  permit  the  real  estate  of  the  defen- 
dant to  be  levied  on  and  sold,  until  his  personalty  has  been 
exhausted.  It  is  true,  the  averments  in  the  plea  only  afford 
a  presumptive  satisfaction  of  the  judgment  Hence  it  was 
competent  for  the  plaintiff,  by  replication,  to  set  up  any 
fact  tending  to  rebut  that  presumption;  but  having  rested 
his  case  on  demurrer,  he  must  take  the  consequences  of  a 
reversal  of  the  judgment. 

Another  error  appears  in  the  record.  It  does  not  show 
tiiat  the  issues  taken  on  the  first  and  fourth  pleas  were 
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tiied  either  by  the  Court  or  by  a  jury.    Until  these  isBnee  Not.  Teim, 

vreie  fonnd  for  the  plaintiff  he  was  not  entitled  to  a  final  18^' 

judgment.    8  Blackf.  470.  Eplbb 

Per  Owriam. — The  judgment  is  reversed  with  costs.  Nimak* 

W.  Marek^  for  the  plaintiiE 

X  &  BuMes^  for  the  defendant. 


5 
166 

!BpLER  V.    NiMAN. 

In  a  niit  hj  a  snpenrisor  for  the  obetracdon  of  a  county  highway,  a  certified 
traiiBcript  of  the  proceedings  of  the  board  of  commissioners  establishing  the 
highway,  was,  under  the  R.  S.  1843,  admissible  in  evidence. 

A  pii!!»]ic  road,  not  recorded,  which  had  been  used  for  twenty  years  or  morOy 
was,  under  the  act  of  1849,  a  public  highway. 

A  road  which  by  twenty  years'  use  becomes  a  public  highway,  is  of  no  estab- 
lished width  by  law;  but  its  width  as  used  at  tiie  end  of  twenty  years,  can 
not  legaOy  be  intruded  on. 

The  highway  act  of  1849  required  that  the  persons  to  be  q>p<Hnted  Tiewers  of 
a  proposed  highway,  should  be  disinterested  freeholders. 

Held,  that  a  person  who  had  signed  a  petition  for  the  road,  was  not  a  disinter- 
ested freeholder.  • 

Hdd,  also,  that  in  a  suit  for  obstructing  the  road,  an  objection  that  one  of  the 
Tiewers  was  a  petitioner  therefor  was  &tal. 

A  person  who  had  obstructed  a  county  road  was  not  entitled,  under  the  act  of 
1849,  to  notice  to  i-emove  the  obstruction,  before  the  bringing  of  suit. 

ERROR  to  the  Marian  CSrcuit  Coturt  Wednesday, 

Davison,  J. — Nimanj  a  supervisor,  sued  Epler,  before  a 
justice  of  the  peace,  for  obstructing  a  public  highway. 
The  suit  was  founded  on  section  126  of  an  act  approved 
January  16,  1849.  That  section  provides,  that  "K  any 
person  shall  obstruct  any  public  road,"  &c.,  <^  unnecessarily, 
and  to  the  hindrance  of  passengers,  such  person  shall  for- 
feit a  sum  not  exceeding  ten  dollars  for  every  such  offence, 
and  the  further  sum  of  one  dollar  for  each  day  he  may 
suffer  such  obstruction  to  remain  to  the  hindrance  of  pas- 
sengers," &c.  Acts  of  1849,  p.  116.  The  charge  is  that 
Epler  did,  on  the  16th  of  March^  1860,  at,  &c.,  unnec- 
essarily, and  to  the  hindrance  of  passengers,  obstruct  a 
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Not.  Tenn,   public  road,  &<%,  in  district  number  five  in  Centre  township, 

^^^'      Marion  county,  by  then  and  there  constmcting  and  main- 

£fus      taining  a  fence,  &c,  on,  along  and  upon  said  road,  &G., 

NiMAv.      and  by  continuously  thereafter,  for  a  period  of  forty  days, 

suffering  such  obstruction  to  remain,  &c.    Before  the  jus* 

tice  the  supervisor  recovered  a  judgment,  from  which  .Q»fer 

appealed    In  the  Ciicuit  Court  there  was  a  verdict  for  the 

plaintiff    New  trial  refused  and  judgment,  && 

It  appears  by  a  bill  of  exceptions,  that  the  plaintiff  ofe- 
ed  a  transcript  of  the  proceedings  of  the  board  of  county 
commissioners  at  their  June  term,  1846,  establishing  the 
road  in  question,  and  directing  it  to  be  opened,  &c.  This 
transcript,  over  the  defendant's  objection,  was  admitted 
The  Court  ruled  correctly.  The  transcript  was  deariy  ad- 
missible in  evidence  under  a  statutory  provision  then  in 
force.  R.  S.  1843,  p.  182,  s.  9.  These  proceedings  showed 
that  the  board,  at  its  March  term,  1846,  on  petition,  ap- 
pointed ThomcLS  Woolen^  James  McMvain  and  Samuel  Lake^ 
viewers,  to  view  and  report  relative  to  said  road;  which 
duty  they  performed  at  the  next  June  term,  by  reporting  in 
its  favor;  that  this  report  was  received  and  recorded,  and 
th^  road  ordered  to  be  opened  and  repaired,  &c. 

It  was  proved  that  Samuel  Lake^  one  of  the  above- 
named  viewers,  was  also  a  petitioner  for  tiie  road;  that 
the  fence  which  created  the  obstruction  was  built  by  the 
defendant  in  Marchj  1850;  and  that  the  road  where  it  was 
obstructed  had  been  used  as  a  public  highway  for  more 
than  twenty  years  prior  to  that  time. 

In  relation  to  this  proof,  the  Court  instructed  the  jury 
as  follows: 

*'  A  road  which  by  twenty  years'  use  becomes  a  public 
highway  is  of  no  established  width  by  law;  but  the  width 
as  used  at  the  end  of  twenty  years  can  not  legally  be  in- 
truded upon  by  any  one. 

"  If  it  appears  that  one  of  the  petitioners  for  the  highway 
was  appointed  and  acted  as  a  viewer,  the  establishment  of 
the  road  under  the  order  of  the  board  is  void,  and  the  jury 
will  try  the  case  upon  the  law  concerning  a  highway  estab- 
lished by  twenty  years'  use.'' 
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These  instractions  appear  to  be  unobjectionable.  Section  ^ot.  Tenn, 
13,  of  chapter  16,  R.  S.  1843,  provides  that  when  a  petition      1854. 
for  a  highway  shall  be  presented  to  the  board,  they  shall      Eplbr 
^  cause  the  same  to  be  publicly  read,  and  upon  proof  of     KiiIiIk. 
notice,"  &C.,  *^  shall  appoint  three  disinterested  freeholders 
of  the  county  as  viewers  of  such  highway."    Lake  having 
signed  the  petition,  was  a  party  before  the  board,  and  com- 
mitted in  favor  of  the  contemplated  road.     He  was  there- 
fare  interested  in  the  result  of  the  proceeding,  and  cotdd 
not,  within  the  intention  of  the  law,  be  a  *' disinterested 
freeholder."    In  the  Radnor  Road^  5  Binn.  612,  it  was  de- 
cided that  the  proceedings  in  that  case  were  subject  to  a 
&tal  objection,  because  one  of  the  petitioners  for  the  road 
had  been  appointed  a  viewer  and  had  acted  as  such.    Ex 
parte  Hinckley^  8  Greenleaf  146.    From  this  it  seems  that 
the  present  suit  is  not  maintainable  upon  the  order  of  the 
board. 

The  remaining  inquiry  is,  can  the  judgment  be  supported 
on  the  ground  that,  at  the  point  of  the  alleged  obstruction, 
there  was  a  valid  road  established  by  twenty  years'  con- 
tinued use? 

This  question  is  answered  by  section  55  of  the  act  of 
1849,  which  provides,  that  <^all  public  roads,  not  recorded, 
virhich  have  been  or  shall  be  used  for  twenty  years  or  more, 
shall  be  deemed  public  highways."  Acts  of  1849,  p.  108. 
Whether  the  road  under  consideration  was  or  not  within 
the  provision  just  quoted,  v^as  a  question  for  the  jury. 
Under  a  proper  charge  from  the  Court,  they  have  decided 
that  question,  and  in  looking  into  the  evidence  we  are  in- 
clined to  believe  that  their  decision,  on  that  branch  of  the 
case,  at  least,  is  clearly  right. 

Upon  the  inquiry  whether  the  road  was  obstructed  <*  un- 
necessarily and  to  the  hindrance  of  passengers,"  there  is 
some  conffict  in  the  evidence;  but  we  are  of  the  opinion 
that  the  weight  of  it  supports  the  verdict. 

The  supervisor  himself  was  produced  as  a  witness.  He 
testified  that  he  ^'notified  the  defendant  to  remove  the 
obstruction."  This  was  all  the  evidence  on  the  subject 
of  notice.     And  in  reference  to  it  the  Ck>urt  charged  that 
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T. 

Fablov. 


Not.  TenB,  m^o  maintain  the  action,  the  plaintiff  most  have  proved 
^Q*^*  that  the  defendant  waa  legally  notified  to  lemove  the  ob- 
stniction  before  this  snit  was  brought" 

K,  as  aflsamed  by  the  instruction,  a  notioe  before  suit 
was  at  all  necessary,  the  evidence  on  that  subject  is  defi- 
cient; but  was  such  notice  requisite?  We  axe  referred  to 
section  114  of  the  above  act;  but  that  provision  ia  not 
applicable  to  the  case  before  us.  It  applies  only  vriieie  the 
party  is  ^^liable"  because  he  has  neglected  and  refused  to 
do  a  thing  which  the  law  required  him  to  da  Bat  in  this 
case  the  defendant's  act  was  not  a  '^neglecf  or  ^'refoaal" 
to  do  anything  which  it  was  his  duty  to  perform;  he  was 
guilty  of  an  act  of  wilful  wrong— an  intentional  violation 
of  law.  There  ia  nothing  in  the  statute  or  the  nature  of 
the  charge  against  the  defendant  which  seems  to  indicate 
that,  in  the  present  case,  he  was  entitled  to  notioe  before 
suit 

Per  Ckuriamu — The  judgment  is  affirmed,  with  5  per  cent 
damages  and  costs. 

J.  Xr.  EJetcham  and  N.  B.  Taylor^  for  the  plaintiff 

L.  Barbour  and  A.  O.  Porter^  for  the  defendant. 


Kemp  v.  Farlow  and  Others. 

A  maadatarj  is  answerable  for  gross  negligeaoe. 

A  cause  having  been  dismissed  for  want  of  prosecution,  the  plaintiff  pcodnoed 
the  affidayit  of  his  attorneys,  showing  that  their  fitilnre  to  appear  at  the 
calling  of  the  cause  was  accidental,  &c.,  and  the  canse,  on  tiie  plaintifTs 
motion,  was  reinstated. 


Wednesdiuit 
December  6. 


ERROR  to  the  Vermittian  Circuit  Court. 

Perkins,  J. — Assumpsit  by  the  executors  of  Joel  Farlow. 
deceased,  against  Jesse  Kemp,  upon  the  receipt,  a  copy  of 
which  follows: 

''  Tenth  month  6, 1840.  Received  of  Michael  FarhWj  of 
Randolph  county.  North  CaroUnOj  three  hundred  dollars,  to 
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caxry  to  Joseph  Fa/rUno^  of  Orcmge  county,  hidiofna^  nnavoid-  Not.  Term, 
able  accidents  ezceptedy  to  pay  over  to  him — two  hundred      ^-8*^' 
and  seventy  dollaxs  in  silver,  and  thirty  dollais  in  paper,       Kbvf 
with  five  per  cent,  added.    [Signed]    Jesse  Kemp!^  Fam^ow. 

The  count  aveired  that  the  money  was  the  money  of 
Jbel^  in  the  hands  of  Michael  Fa/rlow. 

The  common  counts  were  added  in  the  declaration.  The 
general  issue  was  pleaded;  cause  tried  by  a  jury;  verdict 
and  judgment  for  the  plaintiff  It  was  proved  that  the 
plaintiffs  were  executors,  &c. 

Patience  Kempj  a  competent  witness,  testified  ^^that  she 
was  with  Jesse  Kemp^  in  North  Carolinoj  in  the  &31  of  1840; 
that  they  called  at  the  house  of  Michael  Farlow  on  their 
way,  and  Michael  brought  out  the  money  in  question  to 
the  wagon;  that  she  got  out  of  the  wagon  the  trunk  in 
which  Jesse  Kemp  had  his  money,  and  put  Faxhufs  money 
in  with  his;  that  this  was  a  trunk  which  had  been  in  the 
family,  and  used  for  keeping  money,  for  fifiy  years;  that 
she  knows  the  money  was  kept  in  the  trunk  and  safely 
brought  to  tiie  house  of  Jesse  Kempj  in  Parke  county,  iuiu 
anoj  where  they  arrived  on  Saturday  evening;  that  when 
they  got  to  Quilford  county,  on  their  way  home,  Stephen 
Kersey^  who  came  home  with  them,  put  his  money  into 
the  same  trunk,  and  it  was  also  brought  safely  to  Kemjfs 
house;  that  she  knew  the  Fa/rlow  and  Kemp  money  was  in 
the  trunk  until  the  fourth  or  fifth  day  after  their  return, 
when  Kersey  got  his  money  out;  that  she  was  present 
when  Kersey^ s  money  was  taken  out,  and  knows  that  Fa/r^ 
Uyufs  money  was  left  remaining  in  the  trunk;  that  on  the 
way  home,  on  the  usual  route,  they  came  to  a  new  turnpike 
which  was  so  sharp  and  bad  that  it  made  the  horses  lame, 
and  the  men  consulted  about  it,  and  on  inquiry  finding  it 
was  about  a  hundred  miles  nearer  to  come  by  Madisonj 
they  changed  their  route  for  these  two  reasons,  and  came 
on  straight  home  by  Madison^  instead  of  going  round  by 
Orange  county,  where  they  had  intended  to  go." 

Elizabeth  Horn  testified  ^<that  she  was  living  at  the 
house  of  Jesse  Kemp  when  he  returned  firom  North  Caro- 
lina; saw  the  trunk  said  to  contain  the  money,  and  saw 
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Hot.  TenB,   Kerse^i  money  taken  oat,  but  did  not  see  into  the  irank; 

^^^*      was  about  the  house  all  the  time  for  a  week  foUowing; 

Kbmt       that  on  the  sixth  day  after  Kemjfs  return,  she  lifted  the 

Vabmw.     trunk  and  felt  that  it  was  heavy,  and  heard  the  rattle  as  of 

the  money;  that  on  the  seventh  day,  in  the  morning,  she, 

Jesse  Kempy  and  all  the  fieimily,  went  to  meeting,  and  were 

gone  about  four  or  five  hours,  no  one  being  left  at  the 

house ;  she  returned  in  company  with  Kemp  and  his  family, 

and  when  they  came  into  the  house  they  discovered  that 

the  trunk  was  broken  open,  and  upon  looking  into  it,  the 

money  was  gone.    Does  not  know  whether  any  of  Kemjfs 

money  was  gone  or  not,  ot  whether  there  was  any  of 

Kemjfs  money  in  the  trunk  at  the  time.     The  Irunk  stood 

on  a  bureau,  and  there  was  no  lock  or  other  fastening  on 

the  door  of  Kem^s  house,  except  a  latch." 

It  was  admitted  that  Kemp  had  paid  over  30  dollars  to 
Farlaw. 

We  think  the  foregoing  evidence  makes  out  a  dear  case 
for  the  plaintiff  below.  K  the  money  of  Farlow  was  stolen, 
it  was  through  gross  negligence  on  the  part  of  JTenip  that  it 
happened;  and  for  such  negligence  he  is  answerable  as  a 
mandatary.  K  it  was  not  stolen,  of  which  a  jury  might 
well  entertain  doubts,  then  Kemp  has  failed  to  account  for 
the  money. 

We  think  the  Court  below  did  right  in  refusing  a  new 
Mai. 

Another  point  in  the  case  must  be  noticed.  An  affidavit 
as  follows  appears  in  the  record: 

'<  Samuel  B.  Chokins  being  duly  sworn  says,  he  is  one  of 
the  plaintifi^s  attorneys  in  this  cause;  that  they  have  no 
attorney  residing  in  this  ( Vermillion)  county,  nor  do  either 
of  the  plaintifis  reside  here;  that  Amory  Kinney  and  depo- 
nent are  the  only  attorneys  of  plaintifis  in  said  cause,  and 
that  they  reside  at  Terre^Haute^  thirty-one  miles  from  tins 
Court;  that  they  set  out  yesterday  on  their  way  here,  to 
attend  to  the  same  and  other  causes  in  this  Court,  in  due 
time,  under  ordinary  circumstances,  to  have  been  here 
before  the  meeting  of  the  Court  this  morning;  that  they 
were  delayed  on  ilieir  way  by  the  very  bad  state  of  the 
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roads  and  a  storm  which  came  on  this  morning;  still  de-  Hot.  TarM, 
ponent  would  have  been  in  C!ourt  before  the  calling  of  said      ^°^* 
cause,  but  for  the  additional  reason  that  the  Wabash  river    Swwmmmt 
had  risen  so  high  that  it  was  very  difficult  to  cross  it,  and    BkMftom. 
they  were,  by  reason  of  the  high  wind  and  high  water,  so 
delayed  in  crossing  that  they  did  not  get  into  Court  until 
about  half-past  nine  o'clock  this  morning;  and  deponent 
has  learned  that  a  very  riiort  time  before  his  arrival,  said 
0iiit  had  been  called  and  dismissed  for  want  of  prosecution. 
Deponent  states  that  tiie  plaintiife  have  a  good  cause  of 
action,  as  he  verily  believes,  for  over  300  dollars  against  the 
defendant  in  this  action,  and  that  said  plaintifb  had  not, 
nor  had  their  attorneys,  any  intention  of  abandoning  said 
suit,  but  that  they  would  have  been  in  attendance  in  time 
to  answer  to  Ihe  same  at  the  calling  of  said  cause,  but  for 
the  reasons  above  stated."    Signed  and  sworn  to. 

On  this  affidavit,  the  parties  being  still  all  present,  the 
Court  rightiy  sustained  a  motion  to  set  aside  the  default 
and  reinstate  the  cause  upon  the  docket. 

Per  Ouriamu — The  judgment  is  affirmed,  with  1  per  cent, 
damages  and  costs. 

J.  A.  Wright,  R  W.  MeGa/^hey,  and  A  1«.  JZooeAe,  for 
the  plainti£ 

A.  Eimiegi  for  the  defendants. 


Sweeney  and  Another  v*  Sampson,  Executor. 

A.,  htbk^  ft  trastM  ftppoinfted  by  ft  wfll^  in  breidi  of  Ae  tnwt,  ezeevtod  to  B^ 
iriiolMdiiotfeeof  dietrastyabond  oondltfeiwd  for  the  ooBTSTUioe  to  Ua 
ftt  ft  adpnlfttod  period  of  oertoin  real  eitoto  left  by  the  tMtotor.  Inftsiiitbr 
A,  against  B.,  before  the  time  fixed  for  execatiiig  the  oonTeyanoe,  upon  ft 
promiMorj  note  giren  for  an  fautahnent  of  the  pnrchaae-money,  hdd,  dial 
the  faiahilitj  of  A.  efer  to  exeento  to  B.  ft  Talid  eomrtyaaea  of  Ilia  land, 
waa  ft  adlkaMl  daAnee  to  the  actkMi. 

A  teatator  after  beqneathbg  the  ose  and  re^eaiM  of  all  hia  pioparty  in,  Ac,  to 

hia  brother  and  flften  during  their  Hfotime,  prorided  by  the  will  dial  after 

the  deoeaae  of  any  one  or  all  of  Aem,  the  share  tfiat  eadi  of  them  should 

have  in  the  property  was  to  he  ivpilvd,  a  p«rt  ia  Pa 

Vol.  v.— 30 
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IbfT.  TtaB,  eqaaOy  divided  amongst  them,  and  wider  tliemaiiagem 
^^^  ci  said  A$ma  and  Jiexmufer  McCkare^  and  after  the  decease 
of  any  one  of  them,  or  of  the  whole,  the  ahaie  that  each 
•hall  have  in  said  property  to  be  applied  for  the  diffbsion 
of  nsefiil  knowledge  and  instmction  amongst  the  insti- 
tates,  libraries,  dubs,  or  meetings  of  the  w<n:king  daases, 
or  mannal  laborers  who  earn  their  bread  by  the  sweat  of 
their  brow,  agreeable  to  the  instractions  and  directions 
which  shall  be  inserted  in  a  codicil  to  this  wilL 

^2.  I  give  and  bequeath  to  Mrs.  Thoma»  Sojfj  widow  of 
the  late  Tkomas  &iy,  naturalist,  an  annuity  of  200  dollars 
during  her  lifetime. 

^3.  I  give  and  bequeath  to  the  Miss  MeChnres^  in  Oat 
iMy,  an  annuity  of  200  dollars  during  their  lifetime,  said 
annuity  to  be  under  the  management  of  my  sister,  Ammt 
MeCbtref  for  equal  division  anumgst  them* 

'«4  I  give  in  trust  to  George  W.  Ewimg^  Jbhm  Wilbamk^ 
and  John  Speakmaitj  all  my  property,  real  and  personal,  in 
£||poiii,  to  be  by  them  applied  to  the  diffusion  of  useful 
knowledge,  and  instruction  of  the  working  classes,  w  man^ 
ual  laborers  who  gain  their  bread  by  the  sweat  of  their 
brow,  in  the  state  of  PefmsyhamOf  agreeable  to  the  instruc- 
tions and  directions  which  shall  be  inserted  in  a  codicil  to 
this  vdlL 

^5.  From  all  my  property,  real  and  perBonal,  which  may 
remain  in  any  part  of  the  world  after  fulfilling  the  before 
mentioned  bequests,  I  give  and  bequeath  to  my  siste^ 
Atma  McQure^  an  annuity  of  600  dollars,  to  be  paid  quar- 
terly 150  dollars,  during  her  lifetime. 

^6.  I  give  and  bequeath  to  my  sister,  Margaret  McCbtref 
an  annuity  of  600  dollars,  to  be  paid  quarterly  150  dollan, 
during  her  lifetime. 

*^7.  I  give  and  bequeath  to  my  brother,  Alexamder  JMb- 
Oure^  an  annuity  of  600  dollars,  to  be  paid  quarterly  150 
doUars,  during  his  life. 

^  All  of  which  annuities,  on  the  decease  of  the  parties, 
to  be  joint  to  the  fimds  or  pn^erty  that  may  remain  in 
any  part  of  tiie  world  after  my  death,  to  be  appropriated 
expressly  for  the  purpose  of  tlus  difiusion  of  useful  know- 
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ledge  and  iostmction  amongst  the  institates,  libraries,  ^^^^  '^^n^ 
ctahe  or  meetings  for  osefdl  instniction  of  the  working      ^^^ 
daases,  or  manual  laborers  who  gain  their  living  by  the     Bwnxxr 
sweat  of  their  brow  in  the  United  Siates  of  America^  agree-    Sammov. 
able  to  the  instractions  and  directions  which  shall  be  in- 
serted in  a  codicil  to  this  wilL 

^I  do  hereby  revoke,  abrogate,  and  abolish  all  formet 
wills  by  me  made,  as  null  and  void. 

^In  witness,  I,  the  said  William  McChtre^  do  hereby  set 
my  hand  and  seal,  the  said  will  executed,  from  motives  of 
prudence,  in  duplicate,  this  29th  day  of  Jamui/ry^  1839. 
[Signed]  WiUiam  McClure,  [l.  s.] 

^  Signed,  sealed,  published  and  declared  by  the  said  WU^ 
Hem  McCSure  as  and  for  his  last  will  and  testament,  in  the 
presence  of  us  who  have,  at  his  request,  hereunto  sub- 
scribed our  names  as  witnesses  thereto,  in  the  presence  of 
the  said  testator  and  of  each  other.  Jainuary  29,  1839. 
[Signed]  John  Eschenbet^j  John  Black. 

^Consulate  of  the  United  States  of  Asneneoj  Mexico^ 
Jamuiry  29, 1839.  The  undersigned,  consul  of  the  United 
States  of  America^  hereby  certifies  that  the  signature  to 
the  foregoing  will  is  that  of  the  testator,  done  and  made 
as  his  own  £ree  act,  in  the  presence  of  John  Eschenberg 
and  John  Black. 

^  Executed  and  recorded  in  the  consulate,  at  the  request 
of  the  testator. 

^In  testimony  whereof  I  have  hereunto  set  my  hand 
and  seal  of  oiBSice,  this  day  and  year  first  above  written. 
[Signed]  W.  D.  JoneSj  [l.  s.]     Registered,  folio  131. 

^  Whereas  I  did,  on  the  twenty-ninth  day  of  Jamiaryj  in 
the  year  1839,  in  Mexico^  make  and  execute  a  will  subject 
to  a  codicil  or  codicils,  of  which  the  following  is  part— 

^  1  give  and  bequeath  to  Fermin  Oomez  Farras  a  yearly 
sum  or  annuity  of  600  dollars,  for  four  years  after  his  arri- 
val in  the  United  States^  and  the  commencement  of  his 
professional  or  collegiate  studies  at  Philadelphia;  and  for 
his  return  to  Mexico  after  or  during  any  period  of  the  said 
four  years  that  he  may  wish,  the  further  sum  of  200  dollars. 
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Not.  Tflrm,       « I  do  hereby  constitate  and  appoint  my  brother,  Alexai^ 
^^^'      der  McClurej  and  my  sister,  Anna  McCbtre^  my  executors 

SwnniT    for  fcdfilling  the  foregoing  will  and  codicil,  on  the  foregoing 

Saxpsoit.     and  following  conditions: 

^^  First.  After  paying  and  fulfilling  all  the  foregoing  sums 
or  annuities,  my  property,  real  and  personal,  in  i^pom,  left 
in  trust  to  Oeorge  W.  Ewingy  John  Speakmanj  and  John 
Wilbcmkj  and  my  property,  real  and  personal  in  and  about 
New'Harmonyj  after  the  decease  of  the  said  AJexander 
McClurej  Anna  McClwre^  and  Margaret  McClure,  together 
with  all  my  property,  real  and  personal,  after  paying  the 
foregoing  sums  or  annuities,  shall  be  appropriated  for  the 
division  of  useful  knowledge  amongst  the  working  classes 
who  labor  with  their  hands  and  earn  their  living  by  the 
sweat  of  their  brow,  on  the  following  terms,  viz.:  Having 
experienced  in  all  countries  that  unless  the  millions  have 
some  idea  of  the  value  of  instruction  and  useful  know- 
ledge, it  is  labor  lost  to  attempt  giving  them  useful  infor- 
mation. That  as  soon  as  any  club,  institute,  or  society  of 
laborers  who  shall  work  with  their  hands,  shall  establish  in 
Pennsplvania  a  reading  and  lecture-room,  with  a  library  of 
at  least  one  hundred  volumes,  then,  and  not  until  then,  my 
executors  are  authorized  to  aid  and  assist  them  with  a  sum 
not  exceeding  500  dollars,  to  be  paid  out  of  the  proceeds 
of  my  property  in  Spain;  and  my  aforesaid  executors  are 
likewise  authorized,  and  it  is  my  will,  that  they  appropriate 
a  similar  sum  of  500  dollars  out  of  my  other  property  in 
the  United  States  of  America^  to  any  institute,  dub  or  so- 
ciety, who  may  establish,  in  any  part  of  the  said  Umied 
States^  a  reading  and  lecture-room,  vdth  a  library  of^  at 
least,  one  hundred  volumes;  and  each  of  the  aforesaid 
executors  is  authorized  to  constitute  and  appoint,  at  his 
decease,  any  person  or  persons  who,  jointly  with  the  sur- 
viving executor  or  executors,  may  aid  in  the  execution  of 
this  will;  provided  the  said  person  or  persons  shall  not 
belong  to,  or  have  any  connection  with  law,  church,  or 
state. 
^^  Should  any  dispute  arise  about  the  construction  or 
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meaniiig  of  this  vriSl  or  codicil,  the  parties  who  will  not  ^ot.  Term, 
comply  with  the  decision  of  the  said  executors  shall  be  de-      ^^^* 
prived  of  all  the  advantages  of  this  will,  as  if  their  names    Bwbbkbt 
had  never  been  mentioned  in  it.    In  witness  whereof,  I,    Sixnoif. 
the  said  William  MeCbure^  do  heiennto  set  my  hand  and 
seal  to  the  said  codicil  and  duplicate,  this  23d  day  of  Sep* 
tember^  1839.    [Signed]  WiUiam  MeCiure^  [l.  s.] 

^  Signed,  sealed,  published  and  declared  by  the  said  Wil^ 
Ham  McClurej  in  the  presence  of  us,  who  have,  at  his  re» 
quest,  hereunto  subscribed  our  names  as  witnesses  thereto, 
in  the  presence  of  the  said  testator  and  of  each  other,  the 
day  and  year  above  written.  [Signed]  W»  &  Parroij  War* 
wick  B*  Freeman. 

^  No.  305.  Consulate  of  the  l^  &  A  Mexico^  September  * 
23,1839.  I,  the  undersigned,  consul  of  the  United  States  of 
Americdj  hereby  certify  that  the  signature  to  the  foregoing 
oodicil  is  that  of  tiie  testator,  done  and  made  as  his  own 
free  will  and  accord,  in  the  presence  of  WiUiam  &  Parrot 
and  Warwick  B.  Freeman^  Esq.,  and  recorded  in  this  con- 
sulate at  the  request  of  the  testator. 

'*In  witness  whereof  I  have  hereunto  set  my  hand  and 
aeal  of  oiBSice,  the  day  and  year  above  written.  [Signed] 
W.  D.  Janes,  [l.  s.]     Registered,  folio  189  to  192. 

^Whereas  I,  WiUiam  McClure,  in  ihedty  of  Mexico,  on 
the  29th  day  of  Januarifj  1839,  did  make  a  will  and  testa- 
ment  in  which  I  established  a  trust  under  the  manage- 
ment and  control  of  Oeorge  W.  Ewing,  now  residing  in 
Pans,  John  WUbank  and  John  Speakman,  residing  in  Philor 
delphia,  for  the  purpose  of  appropriating  all  or  any  part  of 
my  Spanish  property  that  might  be  in  my  possession  at 
my  death,  for  the  diffusion  of  useful  knowledge  amongst 
the  working  classes  in  the  state  of  Pennsylvania,  in  the 
United  States  of  America;  but  on  reconsidering  the  melan- 
choly state  of  morality  which  prevents  dead  men's  wills 
from  being  fulfilled  or  executed,  when  they  give  any  pro- 
perty for  the  use  and  benefit  of  the  poor  and  working 
dasses,  but,  on  the  contrary,  the  monied  aristocracy  find 
means  to  purloin  the  said  property,  for  the  use,  support, 
and  maintenance  of  their  privileged  classes.     For  the 
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Nor.  Tans,   aboYe  reasonB,  and  many  more  that  might  be  adduced,  I 

^^^      do  hereby  abrogate,  revoke,  and  annnl  said  trust,  and  dis- 

Bwrnmnr    charge  tiie  said  Charge  W.  Ewimg^  John  WHbamkj  and 

SiLKnov.    John  Speaknum  from  being  my  trostees,  or  having  any 

right  or  anthority  to  interfere  in  the  execution  of  any  part 

of  the  aforesaid  vdlL 

^In  witness  whereof  I,  the  said  WiUiam  MeChtre^  do 
hereunto  set  my  hand  and  seal,  ilie  said  will  being  exe> 
ented,  for  motives  of  prudence,  in  duplicate,  this  24tii  day 
of  Jamaryy  1840.    [Signed]  WiUUm  MeClure^  [h.  s.} 

*^  Signed,  sealed,  and  declared,  and  published  by  the 
said  WilKam  MeClwre^  in  the  presence  of  us  who,  at  his 
request,  have  hereunto  subscribed  our  names  as  wilnesses 
in  the  presence  of  the  said  testator  and  one  another,  tins 
34ihof  JamMfy,  1840«  [Signed]  £ewy  JU:  feofe,  JbAii  P. 
McCartney. 

^Mexicoy  March  27, 1841.  We,  the  undersigned,  sub* 
scribing  witnesses  to  the  codicil  dated  on  the  24th  of 
Jmmaryy  1840,  annexed  to  the  last  vdll  and  testament  of 
William  McClure^  deceased,  late  a  citizen  of  the  United 
SUUeSy  certify  and  declare  that  we  saw  WilHam  McCSure, 
the  testator,  sign,  seal,  and  acknowledge  the  same,  and 
that  he  did,  in  the  presence  of  each  of  the  undersigned, 
subscribing  witnesses,  publish  and  declare  the  said  codicil 
as  and  for  his  last  will  and  testament;  that  at  the  doing 
thereof  he  was  of  sound  and  disposing  mind,  memory,  and 
toderstanding,  as  the  witness  believed;  that  the  name, 
William  Mcdure^  to  the  above-named  codicil  subscribed, 
is  in  the  proper  handwriting  of  the  said  William^  and  that 
the  names  of  the  subscribing  witnesses  thereto  are  our 
proper  handwriting  respectively,  and  were  subscribed  by 
us  in  the  presence  of  each  other,  at  the  request  and  in 
the  presence  of  the  said  testator.  In  witness  whereof  we 
have  signed  and  sealed  this  declaration,  the  day  and  year 
above  written.  [Signed]  Henry  M.  Beale^  [seaL]  J:)hn  P. 
Mc  Cartney^  [seal.]  Sealed  and  delivered  in  presence  of  us. 
[Signed]  W.  W.  WeHj  Theodore  Dimmng,  J.  Henrie  Mairss. 

""Na  813.  Consulate  of  the  Umted  States  of  America, 
Mexico. 
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^  Penonally  appeared  before  the  undendgned,  vice-conBul  Nor.  Tenn, 
of  the  UnUed  States  of  Ameriea^  residing  in  the  capital,      ^Q^ 
Hemy  M.  Beaie  and  John  P.  McCartney j  (subjects  of  her    Swsuibt 
BrUamde  majesty,)  who  being  first  dtdy  sworn  on  the  holy    samymw. 
evangelist  of  Almighty  Gk>d,  on  oath  declared  that  the 
facts  set  forth  in  the  above  declaration  to  which  they  have 
subscribed  their  names  and  affixed  their  seals,  in  attesta- 
tion of  the  codicil  of  the  24th  of  Januaryj  1840,  to  the  last 
will  and  testament  of  WiUiam  McClwrey  are  true  as  therein 
stated,  which  declaration  is  now  annexed  to  the  said  will 
and  codicil,  together  with  this  certificate.  Begister,  folio  383. 

^  In  testimony  whereof  I  have  hereunto  set  my  hand  and 
affixed  the  public  seal  of  the  consulate,  this  24th  day  of 
Mareh^  1841.  Given  in  duplicate.  [Signed]  JMn  Blacky 
[seal.] 

*^  Legation  of  the  United  States  of  America^  MexieOf 
March  29,  1841.  The  undersigned,  envoy  extraordinary 
and  mimster  plenipotentiary  of  the  United  States  of  Amer* 
ieoj  near  the  Mexican  government,  certifies  that  John  Blacky 
whose  name  is  subscribed  to  the  above  instrument  of 
writing,  was  vice-consul  of  the  United  States  of  America^ 
in  and  for  the  city  of  Mexico^  on  the  day  of  the  da^te 
thereof,  and  that  fcdl  faith  and  credit  ought  to  be  given  to 
all  his  official  acts  as  such. 

^  Given  under  my  hand  and  the  seal  of  tiie  legation,  the 
day  and  year  above  written.    Powhatan  ElUsy  [l.  s.] 

«« Consulate  of  the  UmUd  States  of  America  at  Vera 
Cruz.  I,  L.  E.  HlargrauSj  vice-consul  of  the  United  States 
of  America  at  Vera  Oruzy  do  hereby  certify  that  the  fore- 
going declaration,  signed  by  Benry  M  Beale  and  John  P. 
McCartney  J  acknowledged  before  John  Blacky  vice-consul, 
and  certified  by  Pnffhatan  EUiSy  envoy  extraordinary  and 
minister  plenipotentiary  of  the  United  States  at  Mexico^  is 
recorded  in  my  current  register,  letter  C,  folio  264. 

^  In  testimony  whereof  I  have  hereunto  set  my  hand  and 
affixed  my  seal  of  office,  the  6th  day  of  AprUy  1840^  and 
of  the  independence  of  the  United  States  of  America  the 
sixty^fth.    Xr.  E.  Har^rouSy  vice-consul  U  &  A» 
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Not.  Twin,       u  State  of  LuUonoi  Pbsey  cotmiy,  set    Probate  Comt 

^^^  for  Posey  county,  November  tenn,  1841. 
SwBBinT  <<  Now  here,  in  open  Court,  on  the  first  day  of  the  Ntwem^ 
Sajkmov.  ^^  term  thereof,  1841,  being  the  8th  day  of  Navember^ 
1841,  of  which  Court  the  Hon.  Samuel  Annable  is  sole 
judge,  Alexander  MeClurej  the  executor  named  in  the  cod- 
icil to  the  foregoing  last  will  and  testament  of  WilHam  JK> 
Clure^  deceased,  late  a  citizen  of  the  said  county  of  JP&seih 
appeared  in  open  Court  and  presented  the  last  will  and 
testament  of  the  said  WtOiam  McClurej  deceased,  widi 
the  codicils  thereto  annexed,  for  the  purpose  of  proying 
the  same  in  due  form  of  law,  and  thereupon  the  said  Ala> 
ander  McClure  produced  in  Court  WUUam  A.  Turigg'  and 
Achilles  K  Fretageoty  credible  and  respectable  citizens  of 
the  county  of  Posey^  as  witnesses,  who,  being  sworn  ac- 
cording to  law«  the  said  Achilles  E.  Fretageot  upon  his 
oath  says,  that  he  is  well  acquainted  with  the  handwrit- 
ing of  WUUam  McClure j  firom  having  firequenHy  seen  him 
write  and  subscribe  his  name;  that  he  has  examined  the 
signatures  to  the  will  of  said  William  McClure^  dated  the 
29tti  day  of  Janiuaryj  1839,  and  the  signatures  of  Uie  two 
codicils  thereto  annexed,  one  dated  the  23d  day  of  Septem^ 
bery  1889,  and  the  other  dated  the  24th  day  of  Jbmiayy, 
1840,  purporting  to  be  the  signatures  of  the  said  WilKam 
McClure^  and  that  the  signatures  are  in  the  proper  hand- 
writing of  the  s^dWilUam  McClure.  And  the  said  TFiOias 
A.  Thoigg  upon  his  oath  says,  that  he  is  well  acquainted 
with  the  handwriting  of  John  Blacky  whose  name  is  sub- 
scribed as  a  witness  to  the  said  will  of  WUUam  McCbtre, 
dated  the  29th  day  of  Jaanuary^  1839,  and  that  he  is  well  ac- 
quainted with  the  handwriting  of  W.  &  ParroU  and  Wat' 
wick  K  Freeman,  whose  names  are  subscribed  as  witnesses 
to  the  codicils  to  said  will  dated  the  23d  day  of  September^ 
1839,  and  that  he  is  also  acquainted  with  the  handwriting 
of  Befiry  M.  Beale  and  John  P.  McCartney j  whose  names 
are  subscaibed  to  the  codicil  of  said  will,  dated  the  24th  of 
January y  1840;  that  he  has  frequently  seen  said  John  Bkuk^ 
W.  a.  ParrM,  Warwick  B.  Freeman,  Henry  M  Beale,  and 
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John  P.  McChaiTiey  -write,  and  that  the  signatores  purport-  Nov.  Term, 
ing  to  be  theirs  are  in  their  own  proper  handwriting,  and      J-^^* 
that  the  said  witnesses,  nor  either  of  them,  are  residents  of    SwEEnsT 
fhe  said  state  of  Indiaauu  Saxpbox. 

^  For  authentication  of  which  said  proof  of  said  will,  and 
the  codicils  thereto  attached,  I  have  hereunto  set  my  name 
and  caused  the  seal  of  said  Court  to  be  affixed,  and  coun- 
tersigned by  the  derk  of  this  Court  [Signed]  Samuel 
Annable^  jtidge.  Countersigned,  T.  Nelson^  derk.  Record- 
ed, November  29, 1841.     T.  Nelson^  R.  P.  C. 

^  It  is  fiorther  agreed  by  the  parties,  that  at  the  time  of 
said  sale  of  said  lands  in  the  above  bond  mentioned  to 
the  defendants  by  said  Alexander  McCHure^  he,  the  said 
Alexander^  as  executor  as  aforesaid,  had  in  his  hands  per- 
sonal property  belonging  to  said  estate  to  the  amount  of 
60,000  dollars;  and,  also,  that  said  Alexander  Mc Clare  is 
and  was  at  the  date  of  said  bond,  the  sole  heir  at  law  of 
said  William  McClure^  deceased,  capable  of  inheriting  in 
law,  the  said  Ma/rgoAret  and  Arma  McClwre  having  died 
prior  to  the  date  of  said  note  and  bond,  the  execution  of 
which  is  admitted,  which  being  all  the  evidence,"  &c. 
[Signed]  ^ Pitcher^  for  plainti£  Jones  and  Hbvey^  for  de- 
fendants." 

It  appears  firom  the  foregoing  evidence  that  the  conside- 
ration of  the  note  in  suit  was  the  obligation  of  Alexander 
McClure  to  execute  to  the  makers  of  said  note,  on  a  day 
subsequent  to  its  falling  due,  a  good  and  suffident  deed  to 
certain  described  lands.  In  Wright  v.  BlachUy  et  aLj  3 
Ind.  R.  101,  this  Court  dedded  that  ^if  one  of  several  in- 
stalments of  purchase-money  for  land  be  payable  before 
the  deed  is  to  be  made,  it  is  no  defence  to  a  suit  brought 
by  the  payee  to  recover  such  instalment,  before  the  time 
appointed  for  the  execution  of  the  deed,  that  the  payee 
had  no  title  to  the  land  at  the  time  when  the  contract  was 
made." 

But  in  that  case  it  did  not  appear  that  the  payee  would, 
necessarily,  be  unable  to  execute  a  good  deed  when  the 
stipulated  time  for  such  an  act  to  be  done  should  arrive. 
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• 

Not.  Tenn,   Such  a  case  was  not  in  the  contemplation  of  the  Comt, 

^^^*      and  would  not  be  reached,  should  it  occur,  by  the  autho- 

SwBBrar    rity  of  Wright  v.  BlacUey  et  al^  supra;  iat  the  obligation 

SAMnoH.     to  make  a  deed  to  lands,  of  a  person  who  never  conid 

convey  a  title  to  such  lands,  could  not  constitute  a  valid 

consideration  for  a  promiae  to  pay  for  them. 

How  stands  the  case  before  us? 

The  lands,  on  the  execution  of  a  bond  for  a  title  to 
which  the  note  in  suit  was  given,  belonged  to  WUHam 
McClure^  at  his  death,  formed  a  part  of  his  estate;  and  we 
are  hence  led  to  inquire  how  the  title  to  them  has  become 
vested  in  Akxander  McClure?  He  claims  that  the  title 
passed  to  him,  either  as  heir,  or  under  said  WUIianCs  wilL 
Did  it  so  pass,  is  the  question* 

As  the  will  purports  to  dispose  of  all  the  i»operty,  real 

and  personal,  of  said  WUUam  McClure^  Alexander  can  not 

.  derive  title  to  the  real  estate  he  has  assumed  to  sell,  as 

William? s  heir,  if  said  will  is  valid.    This,  then,  is  the  first 

question. 

The  will,  after  certain  legacies,  bequeaths  the  balance 
of  WiUiam  McCkure^s  property  in  aid  of  the  diffusion  of 
knowledge  amongst  that  portion  of  community  who  live 
by  manual  labor — a  class  sufficiently  distinct  to  be  identi- 
fied—and points  out  the  method  in  which  the  aid  b  to  be 
supplied,  viz.,  through  the  distribution  of  books — the  aug- 
mentation of  libraries  established  by  associations  of  labo- 
ing-men,  in  Pcfmsyloama^  as  to  one  dass  of  his  property, 
and  in  the  United  States^  as  to  every  class. 

That  this  bequest  can  be  sustamed  as  a  charity  we  have 
no  doubt  It  is  in  aid  of  the  cause  of  education.  Books 
are  essential  means  and  instaruments  in  advandng  that 
cause.  And  in  cases  of  such  bequests  equity  will  supply 
trustees  and  settle  schemes  for  their  administration,  when- 
ever it  may  be  necessary. 

We  shall  not  go  into  an  examination  of  the  authorities 
for  the  purpose  of  establishing  these  positions.  Since  the 
case  of  Tidal  et  oL  v.  Oirard^s  Executors  in  the  Supreme 
Court  of  the  United  States^  2  Howard  127,  and  that  of 
McCord  V.  Ochiltree^  in  this  Court,  8  Black£  15,  such  an 
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examination  would  be  a  vroA  of  supererogation  by  ns.  Hot.  Teia, 
See,  also,  Hke  Camman  Chuneily  tfc^  of  Richnumd  v.  The      ^^^ 
Staie  ex  reLj  SfC^  in  this  Court,  cmU^  p.  334.  Swcmr 

Alexcmder  McCbmre^  then,  had  no  valid  title  as  heir.    SAmov. 
What  right  or  power  had  he  under  the  will? 

He  was  the  executor  and  the  trustee  to  carry  into  effect 
the  trusts  of  the  will;  but  he  could  sell  the  real  estate,  in 
his  fiduciary  capacity,  if  at  all,  only  when  it  might  be  nee* 
essary  to  carry  into  efiect  the  purposes  of  the  will;  and 
tlien  it  would  be  necessary  that  the  sale  should  take  place 
under  the  direction  of  a  Ck)urt  of  chancery.  No  such  ne* 
oessity  existed  when  the  sale  in  question  was  made,  as  the 
executor  then  had  60,000  dollars'  wortii  of  personal  prop* 
erty,  uncalled  for,  in  his  hands,  and  no  direction  of  a  Court 
of  chancery  was  sought. 

Mr.  Hilli  in  his  excellent  work  on  Trustees,  p.  463,  says: 

^As  a  general  rule  trustees  of  charities  should  never 
alienate  the  trust  estate  without  the  sanction  of  the  Court 
It  does  not  necessarily  follow  that  such  an  alienation  wHl 
be  treated  per  ^e  as  a  breach  of  trust;  tot  in  some  instan* 
oes  the  Court  has  sanctioned,  and  has  even  gone  so  far  as 
to  direct  a  sale  by  the  trustees,  where  such  a  course  has 
appeared  to  be  for  the  benefit  of  the  charity;  (although  a 
Teiy  strong  case  indeed  must  be  established  before  the 
Court  will  so  act).  And  what  the  Court  will  sanction 
upon  its  own  ccmsideration  of  what  would  have  been  ben* 
efidal  to  the  charity,  may  also  be  done  by  trustees,  upon 
their  own  authority,  in  exercise  of  their  legal  powers.  But 
it  is  plain,  that  in  ordinary  cases  a  most  important  part  of 
the  duty  of  trustees  is  to  preserve  the  trust  property,  and 
it  lies  with  those  who  seek  to  support  a  sale  by  them  to 
show  that  the  transaction  in  question  was  beneficial  for 
the  charity.  In  the  absence  of  such  proofs,  and  a  fortiofij 
if  there  be  any  evidence  showing  that  the  sale  v^as  im* 
provident  or  prejudicial  to  the  charity,  it  vnll  be  treated  as 
a  breach  of  trust  and  set  aside." 

Adams^  in  his  late  work  on  Equity,  p.  201,  lays  down 
this  for  law: 

^  The  trustee  having  the  legal  dominion,  may  exercise 
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Not.  Tem,   that  dominion  for  efiectoating  the  objects  of  his  tnut,  but 

^^^      he  can  not  do  so  for  any  other  object;  he.may  manage  the 

SwsBirsT    property  in  a  hnsbandlike  way,  but  he  can  not  waste  or 

SAmoH.    alienate  it;"  and  he  cites  Hie  Attorney  General  v.  Parge- 

Ur,  6  Bea.  160.— 2%«  Attorney  General  y.  Foard^  6  id. 

2d9.—The  Attorney  General  v.  Newark^  1  Haie  395. 

Bill,  suproj  at  page  282,  further  says,  that,  ''wliefe  the 
disposition  of  the  tmst  estate  by  the  trostee  to  a  Hiiid 
party  still  remains  in  contract,  the  Court  will  not  enforoe 
a  specific  performance  of  the  agreement,  if  it  amount  to  a 
breach  of  trust,  or  be  made  by  mistake,  or  for  inadequate 
consideration;  nor  will  any  difference  be  made  in  this  re- 
spect in  favor  of  a  bona  fide  purchaser,"  And,  again,  on 
the  same  page,  ^if  he  purchased  toith  notice  of  the  trust, 
his  conscience  will  be  affected  with  the  same  equity  as  the 
trustee  firom  whom  he  purchased." 

In  the  case  before  us,  the  sale  by  Alexander  MeCSmt 
was  a  breach  of  trust,  was  to  a  party  who  has  notice  of 
the  trust,  and  it  still  remains  in  contract  It  is  a  sale,  then, 
which  a  Court  will  never  enforce,  and  in  which,  should  a 
conveyance  be  made  pursuant  to  the  contract,  a  Court 
would  set  the  conveyance  aside.  It  presents  an  example, 
then,  of  a  bond,  witii  the  conditions  of  which  the  oUigor 
never  can  comply;  a  case  where  he  never  can  make  a  good 
title;  and  one,  consequently,  where  his  bond  can  not  con- 
stitute a  consideration  for  the  payment  of  the  purchase- 
money. 

HovET,  J.,  having  been  concerned  as  counsel,  was  ab- 
sent* 

Per  Curiam* — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

A.  P.  Hovey^  iot  the  appellants. 

J^  Pitcher  and  &  Judahj  for  the  appellee. 
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Hot.  Term, 
SiMiNOTON  V.  Thb  State.  ^^^' 

yWhen  the  words  of  different  acta,  or  of  puticiilar  Bectfons  of  such  acta,  are  _.  ^ 
ensoeptible  of  a  constmction  which  would  cany  out  the  spirit  of  the  law,  and 
both  be  permitted  to  stand,  Ihe  rules  of  constmction  may  profitably  be  em- 
ployed; but  where  the  lang;iiage  is  so  repugnant  as  necessarily  to  destroy  the 
imwmlng  of  one  of  the  proyisions,  thai  which  is  last  enacted  mnst  preraiL 

Xha  mles  for  the  constmction  of  conflicting  statntes  are  only  applicable  where 
the  meaning  of  the  language  creating  the  repugnance  is  obscnre,  donbtfnl  or 
nonsensicaL 

Tbe  act  establishing  Conrts  of  Common  Fleas,  and  defining  tiieir  jniisdicliony 
waa  approTed  May  14, 185S,  and  authorized  said  Conrts  to  try  persons  ae- 
cased  of  felonies,  in  cases  not  punishable  with  death,  1.  Where  the  party  was 
in  custody  at  the  time;  and  2.  Where  a  party  charged  with  a  ftlony,  before 
indictment  fovnd,  Tolnntaiily  submitted  to  the  jurisdiction  of  said  Courts. 
The  trial  might  be  had  on  information,  without  indictment.  By  the  fifth 
section  of  the  act  proTiding  for  the  organisation  of  Circuit  Courts,  Ac.,  ap- 
proTed  Jvne  I,  185S,  (at  Ihe  same  session  of  the  legislature),  it  was  enacted 
tiial  sndi  Circuit  Courts  should  hare  "original,  ezdusiTe  juxisdiction  of  all 
fidonies."  AU,  that  the  latter  ad  ditested  the  Courts  of  Common  Fleas  of 
their  jurisdiction,  in  any  case,  over  felonies. 

Section  19,  S  B.  S.,  p.  868,  approTed  June  17, 185S,  is  as  foUows:  "Informa- 
tions are  filed  by  the  prosecuting  attorney  upon  afiSdayit,  in  any  Conrt  baring 
Jurisdiction  of  the  offence.  Criminal  actions  prosecuted  by  iDformation, 
indnde  all  offences  noi  within  the  juntdietion  of  tiie  grand  jury."  Fdonies, 
by  c.  4,  s.  14,  p.  888,  S  B.  S.  1858,  were  within  the  jurisdiction  of  the  grand 
jury;  and  all  laws  in  conflict  with  thai  chapter  were  repealed.  The  oatii 
prescribed  for  the  grand  jury  by  the  act  approred  June  18, 1852,  (2  B.  8. 
p.  856)  is,  dUigentiy  to  Inquire  into  and  true  presentment  make  of  all  felonies 
committed  or  triable  within  the  county.  Hdd,  that  these  enactments  sup- 
port the  exduslTe  jurisdiction  of  the  Circuit  Courts  oyer  febnies. 

APPEAL  £rom  the  Henrv  Court  of  Ckimmon  Pleas.  Wedneeday, 
HovEY,  J.— At  the  Janmarif  tenn,  1854,  of  the  Court  of 
Common  Pleas  of  Henrp  county,  Simhigian  was  anraigned 
to  answer  a  charge  offcfrgeiTj  upon  an  information  filed  by 
the  district  attorney.  A  motion  to  dismiss  the  cause  for 
the  want  of  jurisdiction  was  OTeiruled.  Trial  by  jury. 
Verdict  of  guilty.  Motion  in  arrest  of  judgment  oveiruled, 
and  judgment  pronounced  upon  the  verdict.  &mnigi<m 
appealed  to  this  Court 

The  question  involyed  in  this  case  is  the  same  as  that 
presented  in  the  case  of  Spencer  v.  Hke  SUUe  (1),  decided 
at  the  last  term  of  this  Court  Have  the  Courts  of  Com- 
mon Fleas  jurisdiction  in  cases  of  felonies? 
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Mot.  Tem,       The  able  and  elaborate  manner  in  which  that  case  was 

^^^*      presented  in  the  opinion  of  the  Coort,  and  the  dissenting 

Sumrsvov   opinion,  obviates  the  necessity  of  a  lengthy  opinion  in  this. 

Tas  8«An.  Bat  as  it  is  a  well-known  fact  that  the  Conrt,  before  my 

appointment,  was  equally  divided  on  tins  question,  and  as 

I  took  no  part  in  that  opinion,  it  is  thought  advisable  that 

we  should  again  examine  the  principles  upon  which  that 

case  VTas  decided. 

The  act  establishing  Courts  of  Common  Pleas,  &C., 
approved  May  14,  1852,  authorizes  such  Courts  to  try 
persons  accused  of  felonies  in  cases  not  punished  witii 
death,  1.  Where  the  party  is  in  custody  at  the  time,  and 
2i  Where  a  party  charged  with  a  felony,  before  indict- 
ment found,  voluntarily  submits  to  the  jurisdiction  of  such 
Courts.  The  trial  may  be  had  on  information,  without 
indictment    3  B.  S.,  p.  19. 

By  the  5th  section  of  the  ^act  providing  for  the  oigani* 
zation  of  Circuit  Courts,  the  election  of  judges  thereof^ 
and  defining  their  powers  and  duties,  approved  June  1, 
1852,"  it  is  provided,  that  such  Circuit  Courts,  shall  have 
^original,  exclusive  jurisdiction  of  all  felonies."  3  R.  8^ 
p.  6. 

The  apparent  repugnance  between  these  acts  prosents 
the  question  for  adjudication* 

Does  the  act  of  JUme  1  repeal  that  of  Mojf  14,  or  can 
they  be  so  construed  as  to  leave  the  jurisdiction  of  the 
Courts  of  Common  Pleas  unimpaired? 

The  rules  in  regard  to  the  construction  oi  statutes  are 
plain  and  universally  acknowledged;  and  the  only  diffi* 
culty  arises  upon  their  iq>pUcation  to  the  particular  enact- 
ments. Courts,  folly  recognizing  these  rules,  have  ^{died 
them  differently;  and  it  would  be  useless,  and  perhaps  im- 
possible,  to  reconcile  all  the  cases  upon  the  doctrine  of 
construction. 

There  is  probably  no  portion  of  the  law  more  abound* 
ing  in  diekL  Numerous  cases  could  be  cited  wheve  the 
most  important  principles  aimounoed  by  the  Conrt  had 
nothing  to  do  virith  the  facts,  and^  hence,  seeming  antboD- 
ties  can  be  easily  found  to  support  either  side  of  a  queatiao 


OP  THE  STATE  OP  INDIANA.  481 

of  concrtmction.  And  yet,  we  appfehend  that  but  few  cases  ^ot.  Tern, 
have  been  incorrectly  decided,  however  erroneous  the  dicta;      18^* 
the  tactB  generally  justifying  the  conclusions  of  the  Courts.   Simihgtoit 

By  a  careful  examination  of  the  authorities,  it  will  be  thx  State. 
found,  thai  in  most  of  the  cases  where  Courts  have  recon- 
ciled what  they  call  repugnancies,  there  is  no  direct  and 
necessary  conflict  in  the  phraseology  of  the  statutes.  Al- 
though some  of  the  older  cases,  in  the  English  reports, 
seem  to  indicate  a  latitndinary  course  of  construction,  the 
enirent  of  authorities,  for  the  last  fifty  or  sixty  years,  has 
been  in  favor  of  abiding  by  the  last  expressed  will  of  the 
legislature.  The  most  experienced  and  learned  judges 
have  lamented  the  departure  from  the  plain  and  obvious 
meaning  of  the  words  of  the  act,  and  deemed  it  much  safer 
to  adhere  to  the  words  of  the  statute,  construed  in  their 
ordinary  import,  than  to  enter  into  any  inquiry  as  to  the 
supposed  intention  of  the  parties  who  framed  the  act.  Bex 
X.  The  BihabiUmU  of  Great  BenOey,  10  B.  &  a  SIZJ. 

In  connection  with  this  subject,  Dwarris  says,  ^they 
(Courts)  are  not  to  presume  the  intention  of  the  legisla- 
ture, but  to  collect  it  horn  the  wctds  of  the  act,  and  they 
have  nothing  to  do  with  the  policy  of  the  law.  This  is  the 
true  sense  in  which  it  is  so  often  impressively  repeated, 
that  judges  are  not  to  be  encouraged  to  direct  their  con- 
duct <by  the  crooked  cord  of  discretion,  but  by  ihe  golden 
metewand  of  the  law,'  that  is,  not  to  conslarue  statutes  by 
equity,  but  to  collect  the  sense  of  the  legislature  by  a 
jKmnd  interpretation  of  its  language,  according  to  reason 
and  grammatical  correctness."    2  Dwarr.  on  Stet  703. 

Where  the  words  in  the  different  sections  or. acts  are 
susceptible  of  a  oonslraction  which  would  carry  out  the 
spirit  of  the  law,  and  both  be  permitted  to  stand,  ihe  rules 
of  construction  may  be  {Nrofitably  used;  but  where  the  lan- 
guage is  so  repugnant  as  necessarily  to  destroy  the  meai^ 
ing  of  one  of  the  provisions,  that  which  is  last  enacted 
must  prevaiL 

In  the  case  of  Rex  v.  Bam$gaiej  6  B.  £c  C  712,  it  is  said, 
that  where  the  legislature  has  used  words  of  plain  and 
definite  import,  it  would  be  dangerous  to  put  upon  them 
Vol.  v.— 31 
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Not.  Term»   a  eonstniction  which  would  amount  to  a  h<ddiiig  that 

^^^'      the  legicdatoie  did  not  mean  what  it  has  expresaed.     The 

BiMivoTov   correct  cotuse,  in  all  cases,  where  the  intention  of  the  leg- 

Tn  Stats,  idatore  is  called  in  question,  is  to  adhere  to  the  words  of 

the  statute,  construing  them  according  to  theur  nature  and 

import,  in  the  order  in  which  they  stand  in  the  act 

The  32  and  23  Car.  2,  ch.  25,  and  other  game  laws, 
were  construed  by  the  Court,  in  the  case  of  Jones  v.  Smarts 
1  T.  B.  44;  and  it  was  held,  that  esquires,  and  other  per- 
sons of  higher  degree,  were  not  qualified  under  tiiat  act, 
although  the  son  of  such  esquire,  or  other  person  of  higher 
degree,  was*  Ashkurst^  X,  in  diffisrent  paarts  of  his  <^pinion, 
says:  ^I  can  not  think  it  was  their  intention  to  exclude 
the  fiither,  but  in  feuet  they  have  done  it;  *****  * 
the  blunder,  has  perhaps  been  adopted  witiiout  meaning 
2^.    ••••••    j^  lg  ^^  ^  adopt  what  they  have 

actually  said,  than  to  suppose  what  they  meant  to  say." 

In  the  case  of  Mez  t.  Barkar^ lord  Tenterden  said,  '^Onr 
decision  may  perhaps  operate  to  defeat  the  object  of  the 
statute,  but  it  is  better  to  abide  by  this  consequence  than 
to  put  it  upon  a  construction  not  warranted  by  tlie  wofds 
of  the  act,  in  order  to  give  efiect  to  what  we  may  suppose 
to  be  the  intention  of  the  legislature."    8  B.  and  C.  104. 

And  in  another  case,  in  the  same  volume  of  reports, 
Notp  V.  Buekj  164,  it  is  said,  ^the  words  may  probably  go 
beyond  the  intention;  but  if  they  do,  it  rests  with  the  legis- 
lature to  make  an  alteration;  the  duty  of  the  Court,  is 
only  to  construe,  and  give  effect  to  the  provision*''  See, 
also,  Rez  v.  TWrey,  2  B.  &  A.  522^— jReo:  v.  Bro^,  3  M.  & 
S.  20.— Banding'  v.  Barringkmj6B.  So  C.  475.-2  Dwanis 
on  Statutes  711.r— JSi^  v.  Seane^  6  East  518.— Bex  v. 
SMce.Damerelj  7  R  &  C.  569. 

In  conformity  with  the  rule,  as  above  stated,  the  follow- 
ing cases  have  been  decided  by  this  Court:  Bam  v.  T%e 
SMe,  7  Blackf:  314,  McQuUkm  y.  Doe  d.  Sioddard,  8  id. 
581,  8UUe  V.  Mskimmons,  2  Ind.  440. 

The  rule,  in  the  foregoing  cases,  has  the  advantage  of 
being  more  certain  in  practice  than  those  which  seek  the 
intention  of  the  legislature  firom  an  examination  of  former 
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enactznentB*     By  thia,  the  law  can  be  easily  afloertained,  ^^'  '^vn, 
as  the  last  clearly-expreBsed  section  must  prevail  over  all      ^^^* 
older  conflicting  ones;  while,  on  the  contaraiy,  able  and   SncnrovoK 
learned  jurists  may  widely  differ  as  to  the  meaning  and  thb  Statb. 
qpiiit  of  an  act,  and  thus  render  it  doabtfol  and  uncertain, 
until  settled  by  the  Courts  of  last  resort 

In  Spencer  t*  ITie  State j  the  following  rules  are  adverted 
to  as  being  applicable  to  this  question. 

^'  Courts  are  reluctant  to  declare  statutes  repugnant,  un- 
less they  are  clearly  so." 

^All  parts  of  a  statute,  and  different  statutes  in  pari 
maUriOj  and  the  whole  system  of  legislation  on  the  subject- 
matter,  are  to  be  considered  with  reference  to  the  intention 
of  the  legislature  in  enacting  the  law." 

^Repeals  by  implication  are  not  favored  by  Courts." 

^Laws  should  be  so  construed,  as  to  prevent  the  failure 
of  justice." 

These  rule%  taken  in  the  abstract,  are  undoubtedly  cor* 
rect,  and  the  question  that  arises  is,  whether  the  repug* 
nancy  in  this  case  is  of  such  a  kind  as  to  authorize  their 
^plication. 

Will  all  repugnant  acts  admit  of  construction?  We 
are  clearly  of  opinion  that  they  will  not. 

Suppose  an  act  regulating  the  time  of  holding  Courts  in 
JUarion  county,  should,  by  the  first  section,  fix  the  time  of 
holding  the  ^mng  term,  on  the  first  Mimdap  in  May^  and, 
by  the  second  section,  on  the  first  Mondagf  in  June?  There 
oould  be  but  one  opinion,  as  to  which  of  these  sections 
would  control  The  above  rules  of  construction,  in  such 
a  case,  could  have  no  applicability,  and  the  last  section 
would  necessarily  repeal  the  former* 

These  rules  can  not  be  applied  where  the  language  cre- 
ating the  repugnance  b  clear,  sensible,  and  unequivocal; 
they  can  only  be  used^  where  the  meaning  is  obscure, 
doubtfiil,  or  nonsensicaL  In  EMroak  v.  Bblbrookj  1  Pick. 
250,  WUde^  J.,  says,  ^where  the  words  of  a  statute  are 
dear  and  unequivocal,  the  rules  for  construction  in  doubt- 
fiol  cases,  are  not  applicable."    8o  in  Bartlett  v.  Morris^  9 
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Not.  T«n,  Farter  266,  it  is  said,  ^^where  a  law  is  plain  aod  nnaiiilug* 
^"^*  Qoua,  whetiier  expresBed  in  general  or  limited  terms,  there 
SxMivcvow  ig  no  room  left  for  oonstraction;  and  a  resort  to  extrinsic 
Turn  Statb.  foots,  is  not  permitted  to  explain  the  meaning." 

And  in  Pitman  v.  Flinty  it  is  said,  ^a  mere  &iliiie  of 
jnstice  would  not  be  sofficdent  ground  for  constraing  stat* 
ntes  against  their  dear  meaning,  so  as  to  give  a  Ckvort 
jnrisdiction."  10  Pick.  505.  See  3%e  Umied  States  y. 
FUher,  3  Cranch  358,  BomHiwfs  Cargo  v.  The  United 
States,  7  id.  5%  Few  v.  Marsteller,  3  id.  10. 

What  is  the  character  of  the  section  whieh  gives  rise  to 
the  repugnancy  in  this  case?  The  language  of  the  secticm 
is,  ^  such  Ciicuit  Courts,  in  their  respective  counties,  shall 
have  original,  exdurive  jurisdiction  in  all  felonies."  It 
would  be  difficult  to  select  words  more  dear,  definite,  and 
oomprehensive  than  these,  for  the  purpose  oi  vesting  in 
such  Courts  the  entire  jurisdiction  of  such  offences. 

Had  the  words  ^exdusive  jurisdiction  ci  felonies,"  alone 
been  used,  there  would  be  but  little  room  to  doubt  that 
the  intention  was  to  confer  upon  tiie  Circuit  Courts  the 
sole  right  to  try  felonies;  but  for  the  purpose,  if  possible, 
of  placing  the  meaning  beyond  doubt,  the  word  ''all"  is 
inserted  before  felonies.  The  section  itself  is  clear,  plain, 
and  unambiguous,  and  the  only  remaining  question  is,  is 
there  any  otJier  subsequently  enacted  part  of  the  revised 
statutes  which  tends  to  change  its  signification? 

We  have  carefully  searched  for  other  [Hovisions  whidi 
might  aid  us  in  solving  the  question  of  jurisdiction,  and 
have  only  been  aUe  to  find  two  sections  which  throw  any 
light  on  the  subject 

Section  19, 2  IL  S.,  p.  863,  approved  June  17, 1852,  is  as 
•  follows : 

^Informations  are  filed  by  the  prosecuting  attorney, 
upon  affidavit,  in  any  Court  having  jurisdiction  of  the 
offence.  Criminal  actions  prosecuted  by  information,  in- 
dude  all  oflfenoes  not  within  the  jurisdieHon  of  the  grand 
jurpj  or  the  exdusive  jurisdiction  of  justices  of  the  peace." 

What  offences  are  within  the  jurisdiction  of  the  grand 
jury?    Fdonies  only.    2  IL  S.,  c  4,  s.  14,p.  38a    And  by 
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section  16,  w£,  all  laws  in  conflict  with  chapter  4,  aie  re-  Not.  Tena, 
pealed.     We  think  it  dear,  from  these  sections,  that  the      1S5^. 
only  kind  of  offences  which  can  be  prosecuted  by  informO'   SinnroToic 
Hofij  are  those  below  the  grade  of  felonies.  Thx  Statb. 

The  form  of  the  oath  prescribed  for  the  grand  jtiry,  is 
the  other  provision,  we  have  above  aUuded  to,  which  we 
think  also  favors  this  view.  That  oath  is  not  now  as  for- 
merly, ^^to  inquire  into  such  matters  and  things  as  shall 
be  given  them  in  charge,"  &c.,  but  they  "are  diligently  to 
inquire  into,  and  true  presentment  make,  of  all  felonies 
committed  or  triable  within  the  county."  2  R.  S.  p.  356. 
Approved  Jime  18, 1852. 

The  duty  thus  imposed  upon  the  grand  jury  of  investi*- 
gating  and  presenting  all  feUmeSy  would  seem  to  place 
the  matter  beyond  doubt;  for  why  require  them  to  investi- 
gate and  present  cases  which  may  have  been  tried  and 
disposed  of  in  the  Court  of  Common  Fleas?  Under  this 
oath  the  grand  jury  could  not  excuse  themselves  for  not 
indicting  persons  guilty  of  felonies,  although  they  may 
have  been  tried  in  the  Common  Pleas  by  information* 

We  axe  therefore  of  opinion,  that  the  section  conferring 
exclusive  jurisdiction  on  the  Circuit  Courts,  is  too  plain 
and  unambiguous  to  admit  of  construction;  and  that  the 
other  parts  of  the  statutes  which  were  subsequently  enac- 
ted, instead  of  militating  against  such  exclusive  jurisdic- 
tion, uphold  and' support  it. 

Stuabt,  J.,  dissented. 

Per  Ouriafiu — The  judgment  is  reversed.  Cause  re- 
manded, &C. 

J.  T.  EUhttj  J.  B.  MeUeU,  and  2>.  Nation^  for  the  ap- 
pellant 

E.  B.  MarHnddUy  for  the  state. 

(1)  Ante,  p.  41. 
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Not.  Tenn, 

^^^*  Hates  v.  Drain. 

Hatm 

])i^'i,f^       A  snbieqiieiit  indorsor  of  a  negotiible  note,  who  pajs  H  under  compnbion, 


need  not  ihow  tfaet  he  wee  doly  notified  of  the  non^fftymeot  hj  die  i 
to  aaetaln  an  action  against  his  indoner. 
In  a  salt  hy  an  faidorsee  against  the  indoner  of  a  promissoxy  note,  it  is  snflt- 
cient  to  prore  that  the  defendant  had  dne  notice  of  non-pajmoDt  hj  die 
maker,  from  any  party  to  die  note. 


2^JU^.      APPEAL  from  the  Dearborn  Circnit  Court 

HovET,  J. — Hayes  sued  Drain  in  an  action  of  assump- 
sit The  declaration  contains  a  special  count,  and  a  count 
for  money  paid,  &;c.,  for  the  defendant  The  plea  of  non 
assumpsit  was  filed  by  the  defendant,  and  the  cause  sub- 
mitted to  the  Court  for  triaL 

The  plaintiff  and  defendant  were  indorsers  on  an  accom- 
modation note  made  by  Milton  Chregg^  and  payable  at  tiie 
Lawrenceburgh  branch  of  the  state  bank  of  h^diana.  The 
note  was  discounted  by  the  bank,  and  the  proceeds  placed 
to  Chre^s  credit  Dram  was  the  payee,  and  indorsed  tiie 
note  to  EkyeSy  who  indorsed  the  note  in  blank.  Oregg 
failed  to  pay  the  note  at  maturity,  and  the  bank,  on  the 
same  day,  notified  Drain  of  the  non-payment  Hayes  was 
sued  on  the  note,  judgment  was  rendered,  and  the  amount 
paid  by  him  befcnre  the  conmiencement  of  this  suit  All 
of  the  foregoing  facts,  with  the  note  and  indorsements,  aie 
set  out  in  a  bill  of  exceptions. 

The  Court,  after  continuing  the  cause  for  advisement, 
gave  judgment  at  the  succeeding  term  in  favor  of  the  de- 
fendant, because  there  was  no  jnroof  that  Hayes  was  duly 
notified  by  the  bank  of  the  non-payment  of  the  note  by 
Oregg. 

The  only  question  in  the  record  is,  whether  a  subsequent 
indorser  who  pays  the  note  under  compulsion,  must  show 
tiiat  he  has  been  duly  notified  of  the  non-payment  by  the 
maker,  before  he  can  sustain  an  action  against  his  as* 
signer. 

We  think  the  plaintiff  is  not  compelled  to  make  such 
proo£     The  &ct  that  the  bank  recovered  judgment  against 
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Yahtumeu 

T. 

Htatt. 


Sages  for  the  amonnt  of  the  note,  is  prisna  fade  evidence  ^ov.  Tem, 
that  Hopes  was  duly  notified;  but  even  if  he  was  not,  that  J^^* 
{act  could  not  lessen  the  liability  of  Drainj  who  was*  Notice 
is  reqiiired  in  these  commercial  transactions,  for  the  purpose 
of  giving  the  parties  in  interest  an  opportnniiy  of  protect^ 
ing  and  guarding  their  rights,  and  where  their  rights  can 
not  be  affected  by  such  notice,  the  law  does  not  require  it 
to  be  given*  See  Chitty  on  Bills  356.  So  far  as  Drain  is 
concerned,  it  viras  wholly  immaterial  whether  Ekyes  v^as 
notified  or  not,  and  it  was  not  necessary  that  Bdyes  should 
have  notified  Dratii,  as  it  is  sufficient  to  prove  that  he  had 
due  notice  firom  any  party  to  the  note.  2  Starkie  Ev.  225, 
end  note  s.  In  actions  between  indorsee  and  indorser,  the 
plaintiff  must  prove,  ^1.  The  indorsement  by  the  defend- 
ant, which  amounts  to  an  admission  of  the  drawing  and 
the  previous  indorsements.  2.  Due  presentment  3.  The 
refusal  to  accept  or  pay.  4.  Due  notice  to  the  defendant 
<nr  &ets  in  excuse.  5.  Title  in  himself  by  indorsement; 
and,  6.  In  the  case  of  a  foreign  bill,  a  protest  2  Stark. 
Ev.23a 

The  evidence  covers  all  of  these  points,  with  the  exoep* 
tion  of  the  fifth;  and  we  think  the  payment  made  hj Bayes^ 
under  the  circumstances,  folly  supplies  that  link. 

Per  Ckifiam. —  The  judgment  is  reversed  vdth  costs. 
Cause  remanded.  Sec 

T.  Cbtzlasf  and  X  Ryma$^  for  the  plaintiff 


Vantrees  v.  Htatt  and  Others. 


If  aUdderalailieriff'suleofreiJMtatoiiukeBfidM 
otiier  bidden,  and  is  sncoeitftil,  his  pnrduweis  frmdnleni 


>ns  to  deter 
▼old. 


|11»  866 

I    5    487 
|ia5    242 


ERROR  to  the  Damess  Circuit  Cotat 
Stuart,  3^ — Vanirees  filed  his  bill  in  chancery  setting 
forth  that  in  Marek^  1838,  he  had  recovered  in  that  Court 
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ifor.  Tarn,   a  judgment  against  JMqfk  Da^pherig  for  125  doDan  and 
1804.      66  cento. 

That  in  October^  1841|  one  Janes^  for  the  nee,  ftc,  recor* 
ered  against  Doughertg^  before  a  jnstioe,  a  judgment  for 
73  dollars  and  3S  cents;  and  that  on  the  16tli  of  DeeewAer^ 
1841y  a  transcript  was  filed  in  the  Circoit  Conrt;  and  that^ 
subsequently,  there  was  a  return  of  no  goods  fonnd,  &c 

The  defendant  HfoUy  and  another,  becoming  interested 
in  the  Jones  judgment,  proceeded  in  Aprily  1849^  by  scLfa^ 
to  procure  execution  against  certain  lots  owned  by  Dough^ 
eriifj  and  had  execution  accordingly. 

At  the  sheriff's  sale  they  represented  tiiat  the  Fbfi> 
trees  judgment,  and  others  to  the  amount  of  several  hun- 
dred dollars,  were  liens  on  the  lots  prior  to  their  judgment; 
that  they  intended  to  purchase  the  property  as  low  as  they 
could  to  save  themselves;  and  that  thus  they  deterred  Vash 
trees  and  others  from  bidding. 

That  in  additi<Mi  to  this,  they  specially  promised  Vkm- 
treesj  before  the  ten  years  from  the  date  of  his  judgment 
had  expired,  and  when  he  was  about  to  proceed  to  revive, 
that  if  he  would  not  so  revive  they  would  pay  off  his  judg- 
ment; and  that  trusting  in  such  promise  he  had  foiled  to 
revive. 

That  Hpait  and  E^emtein  purchased  at  sheriff's  sale 
three  lots  worth  1,000  dollars,  for  120  dollars,  and  after 
deed  by  the  sheriff  to  them,  refrised  to  pay  VasUreeSy  alleg. 
ing  that  his  judgment  was  no  lien  on  tiie  property,  and 
that  they  never  had  promised,  tec 

The  prayer  is  that  the  sheriff's  sale  be  set  aside  as  fraud- 
ulent and  void,  and  for  relief,  &c. 

The  issues  formed  by  their  answer  are,  that  the  lots  were 
not  of  the  value  of  1,000  dollars,  but  only  200  dollars;  that 
they  did  not  promise  to  pay  the  Vantrees  judgment;  and 
that  they  did  not  make  any  representations  to  deter  bid- 
ders. 

On  final  hearing,  the  Court  decreed  the  sale  vend,  and 
ordered  the  lots  to  be  again  sold  to  the  highest  bidder,  &a 

J5{^att  prosecutes  exror. 

The  focts  folly  sustain  the  decree  of  the  Court    We  do 
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not  lay  much  stress  <m  the  pxomise  to  pay  the  Vantreei  ^^-  I'^wm, 
judgment,  farther  than  as  it  operated  to  deter  Vanirees      ^0^' 
from  bidding.    If  a  bidder  makes  false  representations  to  Hbrbbbsov 
deter  other  bidders^  and  is  successftil  in  deterring  them,  his       Fox. 
purchase  is  frandtdent  and  void    Btunts  y.  Cole,  7  Blackf. 
265. 

In  this  case,  every  fact  put  in  issue  by  the  answer,  ex- 
cept perhaps  the  direct  promise  to  VimlreeSy  is  sufficiently 
proved  by  two  witnesses.  It  is  proved  that  the  lots  were 
worth  from  1|000  dollars  to  1,SXX)  dollars;  and  that  the 
representations  were  made  as  alleged,  and  that  bidden 
were  thus  deteired,  &a 

The  sale  was  properly  set  aside;  but  we  have  some 
doubt  about  the  order  to  pay  the  Vantrees  judgment  first, 
because  the  lien  of  his  judgment  was  lost  before  the  sale, 
not  entirely  without  his  fault.  We  think  the  order  should 
be  to  pay  the  Jones  judgment  fint,  and  then  the  Vanirees 
judgment. 

In  other  respects,  the  decree  is  affirmed  with  costs. 

Per  Curiam^ — The  decree  (with  the  exception  above 
stated)  is  affirmed  with  costs. 

JR.  A*  elements^  for  the  plaintiffi 

O.  O.  Dunn,  for  the  defendants. 


ifsNPBBSON  V*  Fox. 

By  the  Msignment  of  •  promissorf  note,  the  aMignor  wwnuMs  that  &•  note  b 

TBlid,  and  tliat  the  maker  is  liable  to  pay  it. 
Tlie  only  contract  binding  on  an  infiutt  is  the  implied  contract  for  necenariee. 
Tlie  esproM  contrMis  of  an  inteity  %a  bj  bond  and  note,  ttie  not^  as  lodi,  bfaiA- 

ing,  and  can  not  be  enforced  withont  latiflcation,  eten  if  giren  for  neoa»- 

aariee. 
'Whether  the  articles  famished  to  an  infont  were,  in  the  particolar  case,  neces- 
saries, is  a  qnestion  of  law,  to  be  determined  by  the  Oonrt   llieir  qvantity, 

qsali^  and  Talne,  are  to  be  ascertained  by  the  jniy. 
The  assignee  of  a  promissory  note  made  by  an  infont^  may  proceed  in  the  flnt 

instance  against  the  assignor,  without  sning  the  maker. 
Soft  by  the  assignee  against  the  assignor  of  a  promissory  note  giren  by  an  in- 

font.    Ihe  daoianition,  after  aU^giag  tbe  makiDg  and  indofseoMit  of  tbe 
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Kor.  Tcntt,       note,  Ae.,  aod  the  intecj  of  tfae  aakflr,  svccnd  liiafc  tibe  sole  vm  a^ 
1884.  for  necesBMiM. 

fTeief,  that,  CTen  admittiiig  the  Eability  of  the  infiuit  if  the  note  waa  giTcn  for 

lun»KSOV       neoessftiies,  tiie  ftTennent  that  it  was  not  so  giren  waa  ewpliiaage,  and  ini- 
Fox.  poeed  no  aflilitional  pioof  npon  the  pleader. 

Hdd,  alio,  that  if,  between  the  making  of  Ae  note  and  its  mataritj,  the  inftnt 
had  ajrriTed  at  fnll  age  and  ratified  his  expreea  oontzact,  the  bnzden  of  pnrr- 
ing  that  hsX  was  npon  the  defendant 

Thir^,^       ERROR  to  the  TokMon  Ciiciiit  Conrt. 

Stuart,  J. — Assumpsit  by  Fox  against  Henderson  <m  a 
promissory  note,  made  by  Webb  to  Henderson^  and  by  ifae 
latter  assigned  to  Fox.  The  declaration  alleges  the  mak- 
ing and  indcnrsement;  ihAiWebb^  the  maker,  was  an  infiuit; 
and  that  the  note  was  not  given  for  necessaries.  The  soit 
was  commenced  before  a  justice,  where  Fox  had  judg- 
ment. Hemderson  appealed  to  the  Circmt  Court.  Trial, 
and  judgment  for  Fox  for  63  dollars  and  88  cents. 

At  the  proper  time,  the  defendant  below  interposed  a 
motion  for  a  new  trial,  which  was  overroled,  and  all  the 
evidence  set  out  in  a  bill  of  exceptions.  Henderson  prose- 
cutes his  writ  of  error. 

The  note,  indorsement  in  the  usual  form,  and  proof  of 
the  infancy  of  Webb^  the  maker,  was  all  the  evidence  ad- 
duced 

The  only  question  presented  is,  was  the  inBomcy  of  the 
maker  of  the  note  sufficient  to  entitle  Webb  to  his  action 
in  the  first  instance  against  Henderson^  the  indorser,  with- 
out having  recourse  to  the  maker? 

By  the  assignment  Henderson  warranted  that  the  note 
was  valid,  and  the  maker  liable  to  pay  it.  Howell  v.  WU- 
Sony  2  Blackf.  418. 

The  authorities  are  painfully  conflicting  on  the  questioD 
whether  an  infiuit^s  express  contracts  be  void  or  only  void- 
able. Story  on  Prom.  Notes,  ss.  75  to  78  inclusive,  and  the 
authorities  cited. — Chitty  on  Contracts  153,  note  1^ — IdL 
title  ''Infant"— 1  Am.  Leading  Cases  86,  and  note,  in 
which  the  authorities  are  elaborately  collected  and  review- 
ed. The  role  deducible  firom  all  the  authorities  is,  that  the 
only  contract  binding  on  an  infant  is  the  implied  contract 
for  necessaries.    Express  contracts,  as  by  bond  or  note  are 


OF  THE  STATE  OF  INDIANA.  491 

not  as  such  binding,  and  can  not  be  enforced  withoTxt  rati*  ^or.  Term, 
fication^  even  if  given  for  necessaries.    For  whether  the  ar-      ^^5i* 
tides  frumished  were,  in  the  particnlar  case,  necessaries,  is  HKnosKson 
a  question  of  law,  to  be  determined  by  the  Court.     And  if       pox. 
deemed  necessaries,  then  their  quantity,  quality,  and  rea* 
Bonable  price,  is  for  tiie  consideration  of  the  jury.    But  if, 
on  the  contrary,  the  express  contracts  of  infeuits,  even  when 
necessaries,  so  called,  were  the  consideration,  could  be  en* 
forced,  these  important  questions  might  be  improvidently 
settled  by  the  infant  himself,  beyond  the  supervision  of  the 
Courts. 

Hence,  text-writers,  in  enumerating  persons  incompetent 
to  contract,  meaning  incompetent  to  become  parties  to  an 
express  contract,  specify  infants,  married  women,  alien  ene* 
mies,  and  insane  persons.  Story,  supra^  s.  75. — Chitty  on 
Contracts  141. — 1  Comyn  on  Contracts  148.  The  excep* 
tions  under  these  several  heads,  for  instance,  the  implied 
promise  of  an  infant  to  pay  for  necessaries,  have  no  appli- 
cation to  the  present  case. 

The  infancy  of  Webby  the  maker,  was,  therefore,  a  suffi« 
dent  excuse  why  the  assignee  might  proceed  in  the  first 
instance  against  the  assignor,  without  suing  the  maker. 
Even  if  it  were  admitted  that  the  infant  was  liable  on  the 
note,  provided  it  were  given  for  necessaries,  the  character 
of  the  consideration  would  be  matter  of  defence.  Nor 
would  the  negative  allegation  of  the  declaration,  that  it 
wus  not*  given  for  necessaries,  change  the  rule.  For  that 
allegation  is  not,  in  the  present  case,  descriptive,  or  of 
such  a  nature  which  though  unnecessarily  or  improvi* 
dently  made  by  the  pleader,  he  would  be  bound  to  prove. 
The  making  and  indorsement  of  the  note,  and  the  infimcy 
of  the  maker,  were  all  that  was  essential  to  the  plaintiff's 
right  of  recovery.  The  residue  was  surplusage.  1  Chitty 
PL  330.  The  question  of  necessaries,  if  available  at  all^ 
was  matter  of  defence.  So,  also,  if  between  the  making 
and  the  maturity  of  the  note,  Webb  had  arrived  at  full  age 
and  ratified  his  express  contract.  Such  matters  coming 
properly  from  the  other  side,  impose  upon  the  defendant 
the  burden  of  proof;  both  because  they  are  not  essential 
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Mot.  Term,   to  the  plaintiff's  recovery,  and  that  the  means  of  proof  axe 

^^^       presumed  to  be  mcnre  in  the  power  of  the  party  holding  the 

Fiaam     affirmative,  and  in  whose  fitror  they  tend  to  operate. 

JomoH.         We  do  not  deem  it  necessary  to  discriminate  very  nicely 

what  acts  of  an  infant  are  void,  and  what  only  voidable. 

Nor  is  it  worth  while  to  inquire  how  ftur  the  negotiable 

character  of  promissory  notes,  under  onr  statute,  might 

affect  the  question.    It  seems  to  us  sufficient  that  Webb 

was  an  infant    As  such,  he  was  clearly  not  liable  within 

the  rule  laid  down  in  2  Black!,  st^a. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 
&.  JUL  Overstreet  and  A.  B.  Bmter^  for  the  plaintiff 
F.  M.  Finch  and  j;  Slater ^  icft  tiie  defendant 


Fisher  and  Another  i;.  Johnson  and  Wife. 

A  ▼endor's  lion  for  pnrduue-monej  U  panmoiint  to  %  dalin  of  tbe  Tendee's 

widow  for  dow«r. 
Tbd  Ben  of  the  rendor  for  pnrciiM6-mone]r,  in  Hds  ftale,  if  Msignnbie. 
A.  pnrchaMd  land  of  B.,  bnt  paid  no  pnit  of  the  parchase-money,  and  tAer- 

wards  released  his  title  to  C.  on  his  paying  the  purchase-money  to  B, 

A,  afterwards  died,  leaving  a  widow.    Hdd,  that  as  to  her  right  of  doww, 

C  was  snbfogaiad  to  the  rights  of  B. 

Tkmnda^,         ERBOR  to  the  Parke  Cirouit  Court 

Perkins,  Jw —  WUUam  SL  Jolmson  and  Margaret^  his  wi£e» 
(late  Margaret  Underwood)^  filed  their  petition  in  the  Parke 
Circuit  Court,  setting  forth  that  said  JHor^ore^  was  late  tlie 
wife  of  Jbhm  Underwood^  deceased;  that  said  Tohn^  during 
the  coverture,  was  the  owner  of  certain  real  estate,  describ- 
ing it,  and  that  it  was  conveyed  to  one  Thomas  Jfefetn, 
now  deceased,  whose  heirs  are  in  possession,  and  £rom 
whom  dower  has  be^i  demanded.  The  petition  aveis  tiiat 
said  Margaret  did  not  join  in  the  deed  to  said  Mebrin. 
The  defendants  pleaded,  that  <<the  said  Thomas  Mebnn 
paid  the  original  purchase-money  to  one  Chldsmith  Cqfin^ 
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fiNxm  whom  the  said  John  Underwood  parohaaed  the  said  ^ot.  T«m, 
lands  and  tenements  in  said  petiticm  mentioned  and  de«      ^^^ 
flcribed,  and  said  Underwood  conveyed  the  same  to  said      Fisan 
Melvin  and  his  heirs  in  fee  simple,  in  consideration  of  the    jomnoir. 
aaid  purchase-money  so  advanced  to  said  Coffin  as  afore- 
said; and  that  the  said  pnrchase-money  was  not  paid  by 
the  said  John  Underwood,  or  any  part  thereof;  and  that  the 
oaid  John  Underwood  never  had,  at  any  time  daring  his 
life,  any  manner  of  title  wliatever  to  the  said  lands  and 
tenements,  except  that  derived  from  the  said  Coffin!^ 

A  general  demurrer  was  sustained  to  this  plea,  and  fuU 
dower  given  to  the  petitioner. 

According  to  this  plea,  John  Underwood^  the  husband  of 

the  petitioner,  Margareti  purchased  the  land  in  question  of 

OobbmiUh  Coffin^  but  paid  no  part  of  the  purchase-money, 

.and  subsequentiy  released  his  titie  to  Thomas  Melvin^  on 

his  {Mehin^s)  paying  the  purchase-money  to  Coffin. 

The  lien  of  the  vendor  for  the  purchase-money  of  land 
sold  is  paramount  to  the  claim  of  the  widow  of  the  pur- 
chaser for  dower.  Had  this  relinquishment  of  titie,  then, 
been  made  in  good  faith  by  Underwood  to  Coffinj  the 
\ndow,  Man^a/ret^  would  have  had  no  claim  to  dower,  at 
all  events,  without  redeeming  the  land  by  advancing  the 
8tq;>ulated  purchase-money  and  int^est.  Whether  she 
could  have  been  permitted  so  to  redeem,  is  a  question 
not  now  presented  for  consideration. 

The  lien  of  the  vendor  for  his  purchase-money,  in  this 
state,  is  assignable,  and  passes  to  his  assignee.  Brumfield 
eidLy.  Pdhner^  7  Blackf.  337.  In  this  case,  then,  Meltfm 
having  paid  to  Coffin  the  purchase-money  due  from  Under^ 
woody  with  the  consent  of  the  latter,  should  be  regarded  as 
sabrogated  to  Coffirit  rights;  and  as,  had  Underwood  re- 
leased frdrly  to  Coffin^  the  widow  could  not  have  sustained 
a  daim  to  dower,  so  we  think  his  release,  in  like  manner, 
to  MelxAny  who  stands  in  Coffi/iCs  shoes,  must  opemte  in 
the  same  manner  upon  the  widow's  daim  to  dower. 

Perhaps,  if  the  petitioners  can  show  that  the  land  was 
'worth  more,  when  deeded  to  MeMn^  than  the  purchase- 
money  paid,  the  widow  may  be  endowed  of  the  excess* 
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Hot.  T«nii,  But  88  to  thisy  and  whether  the  petitionen,  by  ncfw  ten- 
^Q*^'      dering  the  poichase^ioiiey  and  interest,  can  secnre  c^ny 
PfticHASD    lights,  we  need  not  here  inquire.    See  Whitehead  ▼.  Cum- 
Camtuix.    minSf  2  Ind.  R*  68. 

Per  Cwrianu^^The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c 
J.  Morrison  and  &  Major ^  for  the  plaintifis. 
J.  P.  Ushery  &  F.  MaxweUj  T.  H.  NeUom,  and  J.  W.  Oor- 
donj  for  the  defendants. 


Prichard  and  Others  v.  Campbell. 

Tmpftss,  before  •  jnstioe  of  tlie  peace,  against  MTeral  defendants,  patt  of 
whom  only  were  served  widi  process.  Jndgment  was  xendered  against  the 
dWhndants  SBBUBoned,  and  thej  took  an  ^peal  to  tlia  Clrcait  Govt.  In 
the  Circoit  Conxt  judgment  was  rendered  against  the  defendants  who  had 
been  summoned,  and  also  against  a  defendant  who  had  not  been  summoned 
nor  appeared  to  the  action.  Edd,  that  as  to  him  tiie  Jndgmeot  was  a 
nnlUty. 

In  trespass  against  sevsral  defendants,  if  tha  plaintifr  prores  a  joint  tieqiasB 
against  part  of  the  defendants  onlj,  he  can  not  afterwards  giTe  eridence  of 
anotiber  trespass  hy  all,  eren  against  such  part  alone. 

In  trespass  pilars  cbtiMsi  Jregii,  it  most  be  proTed  that  the  trespass  was  com- 
mitied  in  the  eon^tf  where  the  premises  are  sitoale. 

nursday,        APPEAL  from  the  MdcUson  Ciienit  Court 

December  7 

Datison,  Jii — This  was  an  action  of  trespass  c(»nmenced 
by  Campbell^  before  a  justice  of  the  peace,  against  Bhoda 
Prichardj  Ira  Sawyer y  Jesse  Priehardj  William  Davis ^  BaUey 
Davisj  William  Oeorge^  and  John  Stephens.  The  complaint 
is,  that  the  defendants,  on  the  25th,  26th,  27th  and  28th  of 
JamM/ryy  1852,  at  Madison  county,  entered  upon  the  plain- 
tiff's land,  and  with  force,  &C.,  took,  carried  away  and 
destroyed  the  com  standing  in  two  fields,  viz.,  350  bushels, 
worth  50  dollars, 

A  summons  was  issued  against  the  defendants,  and 
served  on  all  of  them  except  John  Stephens^  as  to  whom 
it  was  returned  not  found.     Those  served  with  process 
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appealed  and  pleaded  jointly  not  guilty.    Against  them  ^^^'  *!*«»> 
alone  the  justice  gave  judgment^  and  they  appealed.  *^*^* 

In  the  Cizcait  Court,  a  jury  was  waived.    The  Ck>uit    FkioHixD 
found  for  the  plaintiff  42  dollars.    A  new  trial  was  refused,    CAjimLi.. 
and  judgment  given  against  Mhoda  JMchard^  Ira  Sawyer^ 
WilUam  Dams^  BaHey  Dam$^  Jssse  JMckardy  and  John 
Stephens. 

The  judgment)  so  fieur  as  it  relates  to  Stephens j  is  a  nul- 
lity. He  never  appeared  to  the  action.  As  to  him  there 
was  no  adjudication  before  the  justice,  nor  was  he  in  any 
way  connected  with  tiie  appeal  Therefore  he  was  not 
within  the  jurisdiction  of  the  Circuit  Court 

Upon  the  trial,  the  plaintiff  having  proved  that  Sawyer 
and  iVtcAofd^  two  of  the  defendants,  on  a  certain  day  took 
and  carried  away  one  load  of  com,  proposed  to  prove  that 
on  the  next  day,  and  for  two  days  thereafter  continuously, 
the  defendants  jointiy  committed  other  and  additional  tres- 
passes in  the  same  dose.  Evidence  to  that  effect  was, 
over  the  defendant's  objection,  admitted.  The  rule  <<in 
actions  for  a  joint  trespass  against  several  defendants,  is 
for  the  jury  to  assess  damages  against  all  the  defendants 
jomtiy,  according  to  the  amount  which,  in  their  judgment, 
the  most  culpable  of  the  defendants  ought  to  pay.  And  if 
several  damages  are  assessed,  the  plaintiff  may  elect  which 
sum  he  pleases,  and  enter  judgment  de  meUaribus  damms 
flkgainst  them  all."  Prom  this  view,  it  seems  that  the  evi- 
dence should  have  been  excluded;  because  its  tendency 
was  to  operate  unjustiy  toward  those  defendants  who  did 
not  participate  in  the  first  trespass,  liff.  Qreenleaf  illus- 
trates the  rule  applicable  to  the  point  under  consideration 
thus:  "Where  the  action  is  against  three,  and  the  plaintiff 
pfoves  a  joint  trespass  by  two  only,  he  will  not  be  allowed 
to  give  evidence  of  another  trespass  by  all  three,  even 
against  those  two  alone.''  2  GreenL  Ev.,  s.  624 — 2  Staik. 
Bv.,  p.  1105. 

Another  objection  is  raised  to  these  proceedings.  No 
evidence  was  adduced  on  the  trial  tending  to  prove  that 
ibe  dose  described  in  the  complaint  was  within  the  county 
of  Madison.    In  that  respect  the  proof  was  defective. 
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Dowvt 


Not.  Tcm,  TrespaBs  for  bieaUiig  and  entering  a  ekwie  is  a  local  ao- 
^^^  tion.  It  can  only  be  biooght  in  the  county  in  which  the 
pfemises  axe  eitoated.  Th^  locality  onght  therefore  to 
be  proved  as  they  are  described.  2  Phill.  Ey.  136. — Bam 
y.  Bogersj  6  Bkckf.  559.  In  Roach  v.  DamroHj  2  Humph. 
425,  it  was  decided  tiiat  ^the  land  upon  which  the  trespass 
is  committed  must  be  proved  to  lay  in  the  counly  in  which 
the  action  is  brou^t.  This  defect  in  pro<^  will  not  be 
cured  by  verdict*' 

We  think  that  in  this  case  a  new  trial  diould  have  been 
granted. 

Per  OuriafiL'— The  judgment  is  reversed  vrith  costs. 
Cause  remandedi  &c. 

EL  Oraten  and  W.  jR.  Pierscj  for  the  appeOant. 

J.  Danrisy  for  the  appellee* 


Downs  v.  Donnelly. 


Money  folmitarilj  paid,  under  a  dalm  of  right,  with  a  knowledge  of  tiie  &cCs, 
but  onder  a  mistiike  of  law,  can  not  be  leooTerad  bidL 


APPEAL  fimn  the  Jbiey  Circuit  Court 

Davison,  J.-^  Assumpsit  by  Donnelly  against  DovmSj 
before  a  justice  of  the  peace,  to  recover  a  sum  of  m<mey 
alleged  to  have  been  paid  tiurough  mistake.  The  jusfice 
gave  judgment  for  DonneUy.  Downs  appealed.  In  the 
Circuit  Court  the  cause  was  submitted  xxpon  an  agreement 
ci  foLcts.     They  are  these : 

DoumSy  with  others,  as  security  for  one  David  Boss, 
signed  the  following  note,  viz.: 

^^Twelve  months  after  date,  we  or  either  of  us  promise 
to  pay  John  SkUling'Sy  administrator  of  Wright  StaOiMg^ 
deceased,  91  dollars  and  87  cents,  for  value  received. 
[Signed]  David  Ross,  Moses  audUngs,  Eemy  Sumngs, 
D.  WUson,  Bcnoell  Downs:^ 

Ross  died,  leaving  the  note  unpaid.    After  his  death. 
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judgment  was  leoovered  on  fhe  ncyte,  upon  which  Dawns,  ^^-  "^e™* 
in  the  year  1837,  paid  20  dollars,  that  sum  being  his  part      ^^*^* 
of  ii    Daring  the  lifetime  of  Boss,  the  admini8trat<»r  of     Dowss 
his  wife's  father  retained  in  his,  the  administrator's,  hands   DomnnxT. 
30  dollars  of  her  money  to  pay  on  the  note.    When  Boss 
died,  he  left  with  his  widow  about  40  dollars'  worth  of 
personal  property.    No  administration  was  ever  taken  on 
Rosses  estate.    In  the  year  1851,  Donnelly  and  the  widow 
of  B4>ss  became  husband  and  wife.    After  this  Downs 
called  on  DowneOy  for  the  payment  of  tiie  20  dollars,  with 
interest,  and  threatened  to  sue  and  compel  him  to  pay  it. 
DowneUf/y  in  reply,  said  that  the  law  that  would  force  him 
to  pay  the  money  would  be  very  unjust,  but  rather  than  be 
sued  and  compelled,  he  would  pay  it;  and  for  that  pur- 
pose  he  would,  on  the  next  day,  meet  Downs  at  Alfred 
Hardffs  house.    Accordingly  the  parties  met,  when  Don^ 
nelly  paid  Downs  30  dollars.    To  recover  that  sum  this 
suit  was  instituted. 

The  Court  found  for  the  plaintiff  below.  A  new  trial 
was  refused;  and  judgment  given  upon  the  finding  of  the 
Court, 

The  record  shows  that  the  payment  by  the  appellee  was, 
in  legal  acceptation,  voluntary.  No  fraud  appears  in  the 
transaction.  His  right  of  recovery  is  exclusively  based 
upon  an  alleged  mistake.  If  that  was  a  mistake  of  law,  it 
is  fully  settled  that  proof  of  such  misapprehension  will  not 
enable  the  party  to  recov^  back  money  voluntarily  paid 
under  a  claim  of  right.  The  construction  of  law  is  open 
to  both  parties  and  each  is  presumed  to  know  it. 

No  doubt  an  action  can  be  maintained  for  money  paid, 
under  a  mistake  on  the  part  of  the  payer  of  a  material  fact; 
bnt  still,  it  is  incumbent  upon  him  to  make  affirmatively  a 
dear  case.  No  such  case  is  presented  by  this  record.  The 
fSekcts  requisite  to  a  full  understainding  of  the  nature  and 
validity  of  the  claim  paid  by  the  appellee  were  all  before 
him.  When  money  is  paid  under  circumstances  like  these, 
it  can  not  be  recovered  back.  It  would  be  easy  to  cite  au- 
thorities; but  the  principle  is  too  familiar  to  require  it. 
Vol.  v.— 32 
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Not.  Tcm,       HoTET,  J.,  haTing  been  concerned  as  eomiflel, 
^8^'      Bent 


ab- 


I.4MJBB         p^  Curiam. — The  judgment  is  reversed  with  costs. 
Ckwtwm.     Cause  remanded,  &c 


A.  P.  Eovey^  for  the  appeUant. 


Lasurb  and  Others  v.  Casteb,  Administrator. 


An  admiiiirtwilor,  imder  tfa>  B.  8. 1848,  wi  Mtfhorfaed  to  idmit  tt« 

of  cUiims  filed  agaiiMt  tiie  eatito. 
It  was  oompetent  for  the  Probate  Coiurt  to  conect  an  enor  in  tliiB 

of  land,  in  an  appiaifoment  made  under  an  administcator'a  petition  to  acfl 

rea}  estate. 


Decanberl, 


ERROR  to  tiie  Switzerland  Circait  Court 

Per  Curiam^ — Petition  by  an  administrator  to  seil  lesl 
estate  to  pay  debts.  The  hehrs  were  duly  made  pertia, 
and  answered,  and  a  sale  was  ordered 

The  principal  question  made  is  upon  the  right  of  the 
administrator  to  admit  the  justness  of  claims  against  the 
estate.  We  have  no  doubt  on  this  point  The  statute  of 
1843  expressly  authorized  him  to  make  such  admission, 
even  in  Court     Claimants,  also,  might  be  sworn. 

By  the  code  of  1852,  this  power  of  the  adminislzator 
was  taken  away;  but  the  complaints  occasioned  tiiereby, 
on  account  of  the  costs  of  a  trial  upon  every  daim,  induced 
the  legislature  of  1893  to  attempt  to  restore  Hie  power. 
Laws  of  1893,  p.  91,  sec.  7. 

Any  error  in  the  description  of  the  land  appraised  fer 
sale,  in  the  report  of  the  appraisers,  could  be  coireeted 
below. 

We  discover  no  error  in  this  case. 

The  decree  is  affirmed  with  costs. 

D.  KelsOf  for  the  plaintiflb. 
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Not.  Tcnn, 

Upjohn  v.  Thompson.  ^Q^* 

Bbsoouitt 

EBBOB  to  the  Deeaiwr  Ciieait  Court.  Xn  State. 

Per  CWiam.— Suit  upon  a  note.    Pleas,  the  general   77^,,^,^^ 
issue  and  payment.    Trial,  and  judgment  for  defendant.  Dwsmber  7. 
The  case  is  here  upon  tiie  weight  of  evidence.    We  can 
not  reyerse  "the  judgment  upon  it. 

The  judgment  is  affirmed  with  costs. 

Dayison,  J.,  having  been  concerned  as  counsel,  was  ab- 
sent. 

A.  Davisany  for  the  plaintiff 

J.  &  Seobey^  for  the  defendant. 


Brecount  v.  The  State. 


To  BQStein  an  action  for  •  nniBanoe,  under  s.  17,  p.  89,  of  the  acts  of  1858,  it  ii 
neooBsaiy  to  show  that  the  defendant  had  the  control  or  ownership  of  die 
boose,  ftc. 

APPEAL  from  the  Mani^omery  Court  of  Common  ^S^JJ^'*. 
Pleas. 

HovEY,  Jd — Information  for  a  nuisance,  under  the  17th 
section  of  the  acts  of  1853,  p.  89.  The  defendant  pleaded 
not  guilty,  was  tried  by  the  Court,  fined  10  dollars,  and 
appealed  to  this  Court 

The  information  states  that  the  south  room  of  the  build* 
ing  situate  and  being  upon  Chreen  street,  in  the  town  of 
CraufordsmUe^  in  the  state  of  Indiana^  known  as  Me  GUI' 
lougVs  ten-pin  allies,  is  a  place  wherein  spirituous  liquors 
are  sold  and  bartered,  without  license,  in  a  less  quantity 
than  a  gallon,  &c.;  and  that  Abram  FI  Brecount  was,  on 
the  23d  day  of  Jime,  1853,  guilty  of  keeping  or  maintain- 
ing such  nuisance. 

The  information  is  very  defective,  but  there  is  only  one 
point  properly  raised  by  the  record  for  our  consideration^ 
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Not.  Ton,   and  that  is  whether  the  evidence  is  sufficient  to  sustain 
*^^      the  judgment. 

HoMov  Two  witnesses  only  were  examined.    A^ed  Wbodn^, 

Haot.  on  behalf  of  the  state,  testified  that  on  or  about  the  23d 
of  Jime^  18S3,  he  went  into  the  house  in  OrawfardstnOe 
known  as  McOulhugVs  grocery,  and  called  far  a  pint  of 
whisky;  that  BrecawU  filled  his  bottle,  which  held  a  pint, 
gave  it  to  him,  and  that  he  paid  him  for  it,  and  that  he 
never  got  or  knew  of  his  selling  any  before. 

Joseph  McOuUaugh  testified  that  he  viras  the  sole  propri- 
etor of  the  house  in  which  the  liquor  was  sold,  and  that 
Brecount  had  no  interest  in  the  house,  or  the  Uqucxs  kept 
in  it,  and  that  Brecount  had  never  been  employed  as  a 
bar-keeper  to  keep  it,  &c. 

The  evidence  does  not  sustain  the  information.  M> 
CuUougVs  grocery  and  McOuUovgVs  ten-pin  alley,  are  not 
shown  to  be  the  same  place.  To  sustain  an  information 
for  keeping  such  a  nuisance,  it  is  necessary  to  show  that 
the  defendant  had  the  centred  ot  ownership  of  the  house. 
It  is  proven  that  Brecount  had  no  interest  in  the  house  or 
liquors,  and  was  not  employed  to  keep  the  same. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

L.  Wallace^  for  the  appellant. 

A.  V.  Austin^  for  the  state. 


HoDsoN,  Administrator,  i;.  Mact. 

Secdon  66,  p.  S61,  S  B.  S.  1852,  giTM  the  Conrt  the  diMretioii  in  makiagllii 
allowance  of  didms  against  estates,  to  examine  tiie  claimant  upon  oalb; 
bat  tlilB  section  does  not  applj  to  regnlarlj  institated  salts  at  lair. 

U^Jjg^'y        APPEAL  from  the  Henry  Court  of  Common  Heas. 

HovEY,  J. — Jonaiham  Macy  filed  his  complaint  against 
BodsoHy  administrator  of  Henry  Macy^  deceased,  claiming 
934  dollars.    The  defendant  answered  the  comjdaint,  the 
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oanse  was  tried  by  the  Coort,  and  judgment  rendered  in  ^o^*  ^«™* 
favor  of  Macy  for  933  dollars.    Hodsan  moyed  for  a  new      ^^^' 


trial,  after  the  finding  by  the  Conrt,  but  the  motion  was    Bkaoi 
overruled.  t. 

On  the  trial,  Jfocy  offered  himself  as  a  vidtness  to  sustain  ^^^*^'' 
his  suit,  and  the  Court  permitted  him  to  testify,  notwith* 
standing  BodsofCs  objections.  This  was  erroneous.  Sec* 
tion  66,  p.  261, 2  R.  S.  1852,  gives  the  Court  the  discretion, 
in  making  the  allowance  of  claims  against  estates,  to 
examine  the  claimant  upon  oath;  but  tiiis  section  does 
not  apply  to  regularly  instituted  suits  at  law.  It  is  not 
necessary  to  decide  whether  this  section  is  repealed  by  the 
acts  of  1853,  as  it  has  nothing  to  do  with  this  case. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c 

W.  Chose  and  J.  EL  MeUett^  for  the  appellant. 

£  J6hn$(my  tot  the  appellee. 


Bkaokenriboe  and  Another  i;.  Baxton  and  Others. 

Ainuiiprit  on  •  note  mads  in  the  dty  of  Nao-Yorle,  and  pajable  Ibere.  The 
deckrAtion  after  aUeging  theee  facto  in  doe  Ibnn,  ftuther  alleged,  that  hj  % 
paUic  statnte  of  the  ftale  of  Ne»-Yorh  on  the  anbject  of  the  interest  of 
maoiBj,  m  foree  at,  ftc,  it  was  enacted  that  tiie  rate  of  interest  npon  Ae 
loan  or  Ibrbeanaee  of  anj  money,  goods,  or  things  in  action,  should  oon- 
tinne  to  be  at  the  rate  of  7  dollars  upon  100  dollars  lor  one  year,  and  after 
that  rate  for  a  greater  or  less  sum,  or  for  a  longer  or  shorter  time.  The 
dedaiation,  in  otiier  lespecto,  was  in  the  nsnal  form  under  the  former 
system  of  pleadfaig.  Demurrer  to  lo  much  of  tiie  dedaimtioB  as  related  to 
the  statnte  of  .^^wvyodk,  and  the  demurrer  OTermled.  JEW,  that  the  statute 
was  pleaded  with  sufficient  certainty. 

APPEAL  from  the  Allen  Circoit  Court  iVAfay, 

Stuart,  J. — Assumpsit  by  Baxton  and  others  against 

JBrackenridge  and  another,  on  a  note  made  in  September^ 

1848,  in  NeuhYark  city,  and  payable  there. 

The  dedamtion  alleged  these  facts  in  due  form,  and  in 

addition  alleged,  that  '*by  a  public  statute  of  the  state  of 
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Not.  Tenii,   Ifew^York  upon  the  subject  of  the  interest  of  money,  in 

^^^      force  at,**  &c.,  "it  was  enacted  that  the  rate  of  interest 

Wi«oiv«     upon  the  loan  or  forbearance  of  any  money,  goods,  or 

HoLMAN.     things  in  action,  shall  continue  to  be  at  the  rate  of  seven 

dollars  upon  one  hundred  dollars  for  one  year,  and  alter 

that  rate  for  a  greater  or  less  sum,  or  for  a  longer  or  riiortcf 

time."    In  other  respects,  the  declaration  is  in  the  umnl 

form  under  the  former  system  of  pleading. 

Demurrer  to  so  much  of  the  declaration  as  related  to 
the  statute  of  NeW'York  overruled.  Trial  by  the  Court 
on  the  general  issue,  filed  to  the  other  part  of  the  declara* 
tion,  and  judgment  for  the  plaintifis. 

No  brief  is  filed  for  the  appellants  in  this  Court  Two 
emm  are  assigned — 

1.  That  the  Court  erred  in  overruling  the  demurrer.  We 
are  of  opinion  that  the  statute  of  NetD'York  is  pleaded 
with  sufficient  certainty.  It  might  have  been  more  tech- 
nical; so  perhaps  might  the  demurrer  addressed  to  part  of 
the.  declaration  have  been  more  specific  The  demurrer 
was  correcfly  overruled. 

2.  The  second  error  assigned  is  excess  in  the  amount  of 
the  judgment  At  7  per  cent  interest,  the  damagea  as- 
sessed  are  correct 

Per  Ourianu^^The  judgment  is  affirmed,  vrittk  10  per 
cent  damages  and  costs. 
X  L.  Wbrdenj  for  the  appellants. 
X  K.  Edgerton^  for  the  appellees. 


Wiggins,  Administrator,  i;.  Holman,  Administrator. 


Suit  by  H^  administrator  of  the  estate  ofMatada  Uoon^  deceased,  against  W^ 
administrator  of  one  ilf.,  deceased.  The  complaint  alleged  diat  on,  ftc.  If. 
had  firaadnlently  indnoed  MiOMa  to  many  him,  whereby  he  became  pos- 
sessed of  a  laige  amoont  of  her  real  and  personal  property,  he  having  *  via 
still  liring,  and  the  former  marriage  being  wholly  onkiMnni  to  JMotOda  vitl, 
Ac  The  second  and  fifth  paragraphs  of  the  answer  were— 2.  That  the  pro- 
perty, money,  &c.,  were  rolontarily  given  by  MaldUia  to  if.  In  his  lifetime.  5. 
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ntttJUbtOcifi,  after  aim  gsyetfa»i»ropa^»&c.,l0^^                                  Not.  Term, 
to  uxother  woman,  and  made  no  objection,  but  permitted  him  to  retain  the        1854* 
same.    Hdd,  that  the  paragrapha  were  insufficient.  "" 

Tlie  ibnrtfa  paragraph  of  the  answer  alleged,  that  MtuOda  had  not,  at  her  death,     W^^^nn 
any  lighta,  cndito,  fte.,  dne  from  il'a  eatale.    AU,  thai  this  paragiai^     HouiAir. 
waa  merdj  an  informal  denial  of  the  rig^t  of  action,  which  did  not  reqnire  a 
replicatiott.    The  Court  baring  allowed  a  replication  to  be  filed  to  this  para- 
graph after  the  calling  of  the  jury,  bat  before  they  were  awom,  hdd,  also, 
that  tiiere  was  no  enor. 

Tbe  Orciiit  Cknut  baring  the  discretion,  nnder  the  B.  8. 186S,  to  aUow  plead* 
ings  to  be  filed  after  the  time  lindted  therefor,  the  exercise  of  that  discretion 
will  be  respected  where  it  is  not  shown  to  haye  been  abased. 

Where  a  witness,  being  asked,  for  the  pnrpose  of  impeaching  his  evidence, 
wiietfaer  on  an  eocadon,  at  a  time,  and  in  the  presence  of  a  person  specified, 
he  did  not  make  particalar  statements  oonfliduxg  widi  his  erldence  at  bar» 
answers  that  he  Aas  no  reeoBecUon  of  baring  made  snch  statenkents,  eridence 
is  not  admissiUe  to  prore  that  he  did. 

The  Govts  ot  Common  Fleas  hare  Jniisdiction  in  actions  against  administrft- 
ton,  where  the  damagM  eUimad  exceed  1,000  doOan. 

APPEAL  fifom  the  Wa^ne  Court  of  Common  Pleae.       ^^^Ifcr  8 

Stuart,  J^ — Joseph  Bolmcm^  the  plaintiffy  is  the  adminifl- 
Ixator  of  the  estate  of  Matilda  Moore^  deoeaaed;  and  Wil- 
Ham  Wiggins^  the  defendant,  is  the  administrator  of  that 
of  James  Mullen^  deceased 

The  complaint  alleges  that  sometime  in  1849,  MtUlen 
had  fraudulently  induced  MaHlda  to  manry  him,  whereby 
he  became  possessed  of  a  large  amount  of  her  real  and 
personal  property,  he,  MuUenj  having  a  wife  still. Uving, 
-and  the  former  marriage  being  wholly  unknown  to  Matilda 
imtil,&c. 

The  amount  claimed  is  1,700  dollars.  Of  the  sereral 
matters  of  defence  set  up,  only  the  second  and  fifth  are 
before  us  on  demurrer. 

The  second  avers  that  the  property,  mcmey,  &c.,  were 
voluntarily  given  by  Matilda  to  MMen  in  his  lifetime. 
This  is  no  defence.  Whether  this  answer  be  taken  to 
admit  all  the  matters  in  the  complaint  which  it  does  not 
controvert,  or  is  to  be  regarded  as  an  attempt  to  set  up 
new  matter  in  avoidance,  it  is  equally  defective.  •  The  gist 
of  the  complaint,  that  the  property,  &;c.,  was  given,  volun* 
tarily,  it  may  be,  under  a  mistake  of  £ftcts  which  Mullen 
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Not.  Term,  firaiidiilently  concealed,  is  not  answeied.     The  dcmanq 
1854*       y^2LS  well  taken. 


Wiooiirt  The  fifth  dause  of  the  answer  avers  that  Matilda^  after 
HOLII4V.  she  gave  the  property,  &lc^  learned  that  said  Jbkn  was 
married  to  another  woman,  and  made  no  objection,  bnt 
permitted  hhn  to  retain  the  same.  This  is  also  defective. 
No  fact  is  alleged  sufficient  to  bar  her  right  of  recovery 
In  a'  case  of  such  cruel  and  gross  £raud,  a  mesxe  momen 
tary  silence  of  the  injured  female  as  to  his  keeping  the  pro- 
perty, could  not  be  construed  into  a  settled  conviction  of 
her  mind  that  she  should  acquiesce  in  his  continuing  to 
keep  it.  Some  more  distinct  manifestation  of  sach  an  un- 
natural intention,  would  be  required.  For  it  is  not  to  be 
presumed  that  she  would  feel  like  rewarding  one  who  had 
wronged  her  so  deeply.  What  act  of  acquiescence  on  ha 
part  would  have  sufficed  to  manifest  her  intention,  it  is 
not  necessary  to  intimate.  It  is  sufficient  to  say,  that  the 
mere  fact  that  she  made  no  objection,  but  permitted  him 
to  retain  the  property,  is  not  a  sufficient  defence.  The  de» 
murrer  was  conectly  sustained. 

The  record  presents  several  other  questions  for  our  con- 
sideration* 

The  Court,  on  application,  permitted  the  plaintiff  to  file 
a  replication  after  the  calling,  but  before  the  swearing  of 
the  jury.  This  it  is  contended  was  erroneous.  The  repli- 
cation,  the  filing  of  which  is  complained  oi^  was  to  the 
fourth  clause  of  the  answer.  The  fourth  dause  avers,  in 
negative  terms,  that  Matilda  had  not  at  her  death  any 
rights,  credits,  &C.,  due  from  MuUenU  estate.  This  is  an 
informal  denial  of  the  right  of  action.  It  contains  no  ma* 
terial  allegation  of  new  matter.  The  failure  to  file  a  repli- 
cation could  not,  as  is  contended  in  argument,  have  ope^ 
rated  as  an  admission  of  the  facts  alleged  in  that  part  ct 
the  answer,  seeing  there  were  no  new  fieusts  alleged.  It 
was,  therefore,  wholly  immaterial  whether  any  replication 
were  filed.  In  such  case  the  filing  was  not  error.  But  had 
it  been  otherwise,  the  Court  might,  in  its  discretion,  permit 
the  party  to  file  his  pleadings  after  the  time  limited  there- 
for.   2  R.  8.  48.    It  does  not  appear  that  the  diBcretion 
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was  abused.    Nor  is  there  any  a£BdaYit  on  file  shoving  ^or.  Teim, 
that  the  change  of  pleadings  so  operated  to  hb  surprise  or      ^^^' 
injury,  in  making  ont  his  defencei  that  delay  and  further     Wiootxs 
time  to  prepare  for  the  new  emergency  were  necessary.    2    Holkav. 
R.  S.  109. 

By  another  bill  of  exceptions  ihe  mling  of  the  Court  on 
a  question  of  evidence  is  presented.  JarviSj  one  of  ihe 
plainti£Ps  witnesses,  was  asked  in  cross-examination,  for 
the  purpose  of  contradicting  him,  whether  at,  &C.,  on,  &c>c^ 
in  the  presence  of,  &c.,  he  had  not  said  that  the  amount  of 
property  received  by  Mullen  was  800  or  1,000  dollars.  He 
r^Ued  that  he  had  no  recollection  of  making  any  such 
statement,  and  that  if  he  did  make  it,  it  was  incorrect. 
The  defendant  then  offered  to  prove  by  one  Eif^  that  he 
had  made  such  statement,  but  tiie  Court  correctly  held 
that  the  evidence  was  inadmissible.  There  was  nothing 
to  contradict;  for  Jarvis  did  not  deny  having  made  the 
statement,  but  simply  that  he  did  not  recollect  having 
done  so.  The  only  thing  to  be  contradicted  viras  the  want 
of  recollection  of  Jarvis;  and  that  was  not  attempted.  It 
appears  that  counsel  making  this  point  could  not  have  had 
much  confidence  in  it;  for  if  it  were  a  jdain  principle  of 
law,  as  is  contended,  they  could  easily  have  cited  some 
authority. 

The  last  point  raised  is  as  to  the  jurisdiction  of  the 
Court  The  amount  claimed  is  1,700  dollars.  It  is  con- 
tended that  the  jurisdiction  of  the  Common  Fleas  extends 
'only  to  cases  where  the  sum  due  or  demanded,  or  the  dam- 
ages claimed,  do  not  exceed  1,000  dollars*  2  B.  8.,  p.  18, 
0. 11.  And  it  is  contended  that  this  view  is  strengthened 
by  the  wording  of  a  subsequent  act,,  viz.,  that  claims  filed 
in  that  Court  are  to  stand  for  trial  as  other  civil  actions 
pending  therein.  Acts  of  1853,  p.  51.  But  the  eleventh 
section  relates  to  the  civil  jurisdiction  which  for  the  first 
time  had  been  added  to  the  probate  jurisdiction  of  the 
Court  The  jurisdiction  of  this  cause  is  provided  for  in  a 
different  part  of  the  act.    2  R.  S.,  p.  17.,  s.  4. 

We  are  unable  to  see  any  application  which  the  act  of 
1853  can  have  on  the  question  of  jurisdiction. 
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N«T.  Tflmi,  Pigr  CurianLr^The  judgment  is  affinned,  wiOi  10  per 

^^^*  cent,  damages  and  costs. 

Obat  W.  a.  Bickle^  for  the  appellant 

Cooraa.  O.  P.  MortoHf  tot  the  appellee. 


8. 


Orat  and  Another  v*  Coopbb. 

It  It  error  to  proceed  to  the  trial  of  iasiies  in  &ct  before  the  jury  wfaero  iMoei 
of  Iaw  remAlned  nndupowd  of. 

^;«^r,  ^       APPEAL  from  the  Riplep  Ciicoit  Conrt 

DatiboN)  J^ — The  complaint  charges  that  Orojfj  Parker^ 
Bum  and  Hartley^  on  the  Ist  of  Augiui^  1852,  at  Ripley 
county,  entered  upon  the  land  of  Cooper ^  being  the  west 
half  of  the  north-west  quarter  of  section  36,  township  8, 
range  11,  and  thereon  then  and  there  cut  and  carried  away 
timber  of  the  value  of  800  dollars. 

The  answer  set  up  tiie  following  defences; 
1;  A  general  denial  of  the  trespasses. 

2.  That  Cooper  was  not  the  owner  of  the  land. 

3.  That  it  was  owned  by  a  person  whose  name  was  un- 
known. 

4.  That  Jame$  Muir  held  the  land  by  virtue  of  a  title 
bond  from  one  Lineback. 

5.  That  the  defendants  cut  the  timber,  if  any  was  cut, 
by  the  leave  and  license  of  the  said  jlfiar. 

Cooper  replied  to  the  first  and  second  defences,  and  to 
the  third,  fourth  and  fifth  he  demurred.  Without  any 
action  of  the  Court  on  the  demurrer,  the  parties  proceeded 
to  trial  The  jury  found  Btirr  and  Hartley  not  guiliy ;  bat 
against  Gray  and  Parker  there  was  a  verdict  of  guilty,  and 
damages  assessed  against  them,  and  in  favor  of  Cooper^ 
for  100  dollars.  New  trial  refused  and  judgment  on  the 
verdict     Gray  and  Cooper  appealed  to  this  Court 

We  think  the  Court  erred,  by  permitting  the  parties  to 
proceed  to  final  trial  without  deciding  tiie  issues  raised 
by  the  demurrer.    The  code  provides  <^that  issues  of  law 
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most  be  tried  by  the  CJotirt"  2  E.  8. 1852,  p.  108.  This 
was  the  mle  under  the  old  system  of  practice.  In  Beard . 
V.  Adams  J  8  Black£  449,  it  was  held  that  ^<  where  there  axe 
two  issues,  one  in  law  and  the  other  in  fact,  the  plaintiff 
can  not  have  final  judgment  until  both  issues  are  found  in 
his  favor." 

But  it  is  said  that  the  acts  of  the  parties  virtually  waiv* 
ed  the  demurrer.  Nothing  in  the  record  indicates  such 
vrBiYBT,  The  plaintiff  was  bound  to  present  for  trial  all 
the  issues  in  the  cause.  And  his  having  failed  to  do  so 
does  not,  of  itself,  show  that  the  defendants  had  aban* 
doned  their  demurr^.  Indeed,  it  is  the  nature  of  a  de- 
murrer to  cut  off  all  further  proceedings  until  it  is  disposed 
ot    Stephen  PL  43,  44. 

We  are,  therefore,  of  opinion  that  the  demurrer  should 
have  been  decided  before  the  case  was  submitted  to  the 
jtiry.     Oreen  v.  Dulany^  1  Munf.  618.  * 

Per  Owriam, — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

J.  W.  Oordatiy  for  the  appellants. 

O.  EhUandj  for  the  appeUee. 


Not.  Term, 
1854. 

LOWRT 

▼. 

Hioonvft. 


LowRY,  Administrator,  v.  Higoins,  Administrator,  and 

Others. 


Bill  by  the  tdnunistntor  of  A.  against  dia  administrator  of  B,  to  rescind  a  eon- 
tract  between  A,  and  B.  for  the  sale  of  land,  &c.,  or  to  order  a  repayment  of 
the  porcfaase-money,  and  fai  defitnlt  thereof,  tiiat  the  land  should  be  sold, 
llie  ihcts  wen,  dial  A.  had  conveyed  die  land  by  dead  in  fte  to  B.,  tha 
latter  agreeing  to  pay  the  pnrdbase-money  within  a  xeaaonable  paiiod  and  to 
secure  die  same  by  giving  a  note  to  C  for  A.*i  benefit.  B.  had  not  paid  the 
purchase-money,  and  had  failed  and  refosed  to  execute  the  note;  bnt  his 
•state  was  not  shown  to  be  insolvent  or  InsnfBdent  to  pay  all  the  demaodi 
i^;aiB8tit;  nor  was  any  fraud  or  mistake  alleged  or  proved.  HM,  that  no 
ground  for  relief  was  shown. 

ERROR  to  the  ScoU  Curcoit  Court 
Davison,  J. — This  was  a  bill  in  chancery  filed  on  the 
29th  of  Aprils  1887,  by  John  Lowry  and  Bridget^  his  wife, 


Friday,     , 
Dtoemher^. 
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Not.  Term,  fomierly  Bridget  Spader^  against  Abraham  SBggins.   After 

^^*^       the  suit  was  ihstitated,  Bridget  and  Abraham  both  died 

LowET      Consequently  the  bill  was  amended  by  substitating  John 

Hiaons.     Lawry^  the  administrator  of  his  deceased  wife,  comjdain- 

anty  and  also  by  making  Elizabeth  EigginSj  the  widow 

and  administratrix  of  Abraham  l^ggins^  deceased,  together 

with  IXxa  Gomingarej  his  daughter,  and  her  husband,  John 

Comingore^  defendants. 

The  following  aie  the  facts: 

Bridget  Spader^  while  a  feme  sole,  was  the  owner  in  fee 
of  the  undivided  half  of  one  hundred  and  thirty  acres  of 
land  in  ScoU  county.  On  the  16th  of  JIfay,  1832,  she  sold 
and  conveyed  her  interest  in  the  itemises  to  Abraham  Hig- 
ginsy  for  293  dollars,  to  be  paid  within  a  reasonable  period, 
and  for  which  BBggins  was  to  execute  his  note  to  one 
Bergen  Spader^  her  feither,  as  her  trustee.  This  arrange- 
ment was  made  with  a  view  to  her  then  contemplated 
marriage  with  ik^te^ry,  which  was  in  a  few  days  afterwards 
consummated.  JEBg^ns^  pursuant  to  the  sale  and  convey- 
ance, obtained  possession  of  the  land,  but  he  failed  and 
actually  refused  to  give  the  note  or  pay  th^  purchase- 
money.  His  estate  was  not  shown  to  be  insolvent,  or 
insufficient  to  pay  the  demands  against  it. 

The  bill  prays  that  the  contract  of  sale  be  rescinded,  and 
the  land  reconveyed,  or  that  the  defendants  be  ordered  to 
pay  the  purchase*money,  and  in  default  thereof  that  the 
premises  be  sold,  &c  Upon  final  hearing,  the  bill  was 
dismissed,  &c. 

The  plaintifi^  in  his  brief^  states  that  the  Circuit  Court 
placed  its  decision  exclusively  upon  the  groxmd  that  his 
remedy  was  complete  at  law.  We  concur  in  that  opinioiL 
Where  the  contract  of  sale  remains  executory,  and  the 
vendee  may,  in  a  Court  of  Equity,  seek  a  specific  perform- 
ance, the  remedies  are  mutual,  and  the  vendor  can  sustain 
a  bill  for  the  purchase-money.  But  in  the  case  before  us, 
mutual  remedies  upon  the  contract  never  did  exist,  be- 
cause the  deed  was  executed  and  the  vendee  invested  vdth 
the  legal  title  to  the  land,  at  the  time  of  the  sale.  In  rela- 
tion to  the  agreement  between  him  and  the  vendor,  he 
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never  had  any  right  to  invoke  the  aid  of  chancery.   There-  Not.  Tenn, 
fore,  for  the  recovery  of  the  debt  due  from  the  estate  of      ^^^ 
Biggins^  the  plaintiff  mnst  be  restricted  to  his  remedy  in  a    KxLLoao 
Court  of  law.  Gxjitxs. 

There  is,  indeed,  nothing  in  this  case  that  requires  the 
interposition  of  a  Court  of  Chancery.  No  fraud  or  mis- 
take in  the  contract  of  sale  is  alleged  or  proven.  The  con- 
veyance being  made,  it  was  not  competent  for  the  Court  to 
rescind  the  agreement,  upon  the  mere  ground  of  a  refusal 
by  the  vendee  to  execute  his  note  or  pay  for  the  land.  It 
has  been  said,  that  ^Hhe  power  of  rescinding  a  sale  of  real 
estate  is  one  of  the  highest  attributes  of  a  Court  of  Equity. 
The  public  good  requires  that  it  should  be  exercised  vdth 
great  caution,  and  only  in  cases  of  great  hardship."  Ta$/lor 
V.  F^etf  4  Barbour  95. 

Upon  the  facts  presented  by  the  record,  we  know  of  no 
principle  on  which  chancery  conld  have  given  relief. 

Per  Ourianu — The  decree  is  affirmed  with  costs. 

H.  P.  Thomtoriy  for  the  plaintiff 

J.  O.  MarshaUy  for  the  defendants. 


Kbllooo  and  Others  v*  Graves  and  Others. 

Under  the  ict  of  1848,  the  right  of  the  widow  to  150  dollars,  in  property  or 
money,  out  of  the  estate  of  her  deceased  hnsband,  was  absolute,  and  TMted 
immediately  on  his  death. 

ERBOB  to  the  TippeccMoe  Ptobate  Court.  Friday, 

Perkins,  J. — Petition  for  distribution.  Distribution  or- 
dered in  the  Court  below. 

The  only  question  in  the  cause  is  whether  the  right  of 
the  widow  to  150  dollars,  in  property  or  money,  out  of  her 
deceased  husband's  estate,  became  vested  immediately  on 
his  death  under  the  act  of  1843.     R.  8. 1843,  p.  1049. 

We  think,  under  that  statute,  the  right  of  the  widow 
was  absolute  to  the  150  dollars,  either  in  property  or 
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Not.  Tms,  money,  at  her  ekctioiii  and  that  it  vested  iminediatdy  on 
1854.      the  death  of  the  husband. 


Uammml        Per  Curiam^ — The  decree  is  affiimed  with  costs. 
PaiLLXPf.         O.  &  Orth  and  K  H.  BrackdUf  for  the  plaintifik 
/.  PettU  and  &  A.  Ebsff^  for  the  defendants. 


Doe,  on  the  Demise  of  Ellis  and  Another  v*  Brasee. 


Friday 


APPEAL  from  the  Posey  CSrctdt  Court 

Per  OurianL — ^Ejectment.  Tiial  below  upon  the  gene- 
ral issue,  and  judgment  for  the  defendant  No  objection 
was  made  to  any  evidence  admitted,  and  no  evidence 
<^ered  was  refused.     A  new  trial  was  not  asked. 

The  record  presents  no  question  that  this  Court  can 
notice.     Oalbreath  v.  JDof ,  8  Black£  966. 

The  judgment  is  affirmed  with  costs. 

J.  PUcher^  &  Frisbie,  K  B.  Ta^lor^  and  X  Cobum,  £or 
the  appellants. 

J.  H.  Rea  and  K  Cobumj  for  the  appellee. 


Markel,  on  behalf^  &c.,  i;.  Phillips. 


A  goaidifln  has  not  a  Tested  right  to  be  goFemed,  in  relation  to  the  tii 
filing  inrentories,  by  the  statnte  in  force  when  he  was  sworn;  hot  ho  ; 
oomply  with  any  changes  made  by  snbseqnent  statates. 

Section  9,  p.  8S4,  S  B.  8. 1852,  defining  the  time  witUn  whldi  a  j 
shall  file  inrentories,  and  the  consequence  of  a  neglect,  is  applicable  to  all 
goardians,  whether  appointed  before  or  since  fts  pnbticatioB. 


Friday, 
Decembers. 


APPEAL  from  the  Alien  Court  of  Common  Heaa. 

HoYET,  J.— On  the  15th  day  of  October j  1853,  Markel 
filed  his  petition  in  the  Court  of  Conunon  Pleas  of  ABen 
county,  against  PhUlips^  representing  that  PkUlipSj  on  the 
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13th  day  of  Aiigust^  1853,  was  appointed  guardian  of  the  ^o^-  Tam, 
persons  and  estates  of  Frena  Depler  and  Louisa  Depler^      196^ 
infieuDLts;  and  that  he  had  ever  since  had  the  management     Uabkkl 
and  contnd  of  their  estates,  amounting  to  several  thou-    PHium. 
sand  dollars;  and  that  he  had  failed  and  neglected,  as 
such  guardian,  to  file  inventories;  and  prayed  that  he 
might  be  removed  from  his  trust,  &c 
The  defendant  appnsared  and  answered, 

1.  That  he  had  not  neglected  his  duties  as  guardian  of 
saidinfiints. 

2.  That  the  Court  of  Common  Fleas,  at  the  JMy  term, 
1853,  ruled  and  decided  that  no  reports  would  be  required 
from  any  guardian  until  Ihe  Jamuury  term,  1864;  that  he 
therefore  supposed  he  was  not  required  to  make  an  inven* 
tory  until  that  term,  nor  was  he  aware  of  the  contrary 
imtil  served  with  notice  of  the  application  in  this  case, 
when  he  was  informed  by  his  counsel  that  he  should  have 
made  an  inventory  within  one  year  froni  the  date  of  his 
appointment.  He  admits  that  at  the  time  of  said  advice 
from  his  counsel,  he  had  not  filed  said  inventory,  but  avers 
that  he  has  since  done  so,  and  that  his  neglect  was  not 
intended  to  work  injury  to  his  wards  or  their  estates,  nor 
.have  their  estates  in  any  maimer  been  injured  or  wasted  in 
consequence  of  such  neglect. 

The  third  paragraph  states  something  about  the  rent  of 
ji  certain  house,  but  as  no  part  of  it  can  be  regarded  as 
lesponsive  to  the  petition,  we  do  not  deem  it  necessary  to 
make  any  further  conunent  upon  it. 

The  petitioner  demurred  to  the  answer,  because  it  did 
not  show  that  an  inventory  and  appraisement  had  been 
filed  witiun  one  year  after  the  appointment  of  said  guar- 
dian, nor  within  three  months  ajRer  the  publication  of  the 
B.  a  1852. 

The  Court  overruled  the  demurrer  ^^on  the  ground  that 
the  B.  S.  1852  are  not  applicable  to  guardians  appointed 
befdnre  said  statutes  were  in  force,  in  reference  to  filing 
inventories  of  such  guardians." 

From  the  oveiTuling  of  the  demurrer,  Markel  appeab  to 
this  Court,  under  section  347,  p.  116,  2  B.  8. 1852,  which 
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Mot.  Tenn,  piovideft  for  bringing  questions  of  law  arising  by  demnner 
^^^*  npon^the  pleadings,  to  this  Comt,  before  final  judgment 
Uammml  We  think  the  Court  erred  in  ovenxding  the  demuner. 
FkiLupt.  The  facts  shown  by  the  answer  are  no  legal  excuse  for  the 
guardian's  foiling  to  file  inventories.  He  £Bdled  to  comply 
with  the  R.  8. 1843,  by  filing  his  inventories  within  one 
year  after  his  appointment,  and  as  the  R.  8.  1852  took 
efiect  upon  the  6th  day  of  jifay,  1853,  he  also  failed  to  com- 
ply with  the  provisions  of  that  code.  His  whole  defence 
is  based  upon  ignorance  of  the  meaning  of  the  language 
of  the  order  of  the  Court  of  Common  Pleas,  and  ignorance 
of  the  law;  and  we  deem  it  unnecessary  to  cite  authori- 
ties, to  show  that  such  ignorance  can  not  constitute  a 
defence.  The  law  in  relation  to  the  time  of  filing  inven- 
tories, does  not  give  the  guardian  a  vested  right  to  be 
governed  by  that  law  under  which  he  was  sworn,  during 
his  continuance  in  oflSice,  but  it  may  be  changed  at  the 
pleasure  of  the  general  assembly,  and  when  such  changes 
are  made,  they  must  be  complied  with. 

The  9tii  section,  p.  324,  2  R.  8. 1862,  makes  it  the  duty 

of  the  guardian  to  file  inventories  within  three  montb 

after  his  appointment,  and  fedling  so  to  do,  it  provides  that 

'  ^it  shall  be  the  duty  of  the  proper  Court  to  remove  him 

and  appoint  a  successor." 

The  rigid  rule  laid  down  by  this  section  was,  no  doubt, 
intended  to  apply  to  just  such  cases  as  this  record  pie- 
sents.  Here  a  guardian,  with  thousands  in  his  bands, 
having  taken  an  oath  to  perform  the  duties  of  his  oflSce, 
seems  to  be  wholly  ignorant  of  the  duties  enjoined  upon 
him  by  the  law  under  which  he  was  appointed,  and  ignor- 
ant of  the  changes  made  in  that  law,  which  particularly 
require  his  attention  and  action.  We  apprehend  that  a 
rigid  enforcement  of  the  9th  section  will  have  a  very  bene- 
ficial effect  upon  the  interests  of  wards,  and  we  do  not 
feel  disposed  to  impair  its  signification  by  construction. 
We  are,  therefore,  of  opinion  that  it  should  be  applied  to 
all  guardians,  whether  appointed  before  or  subsequent  to 
its  publication,  who  have  not  complied  with  its  require- 
ments, by  filing  inventories  within  three  months  after 
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their  appointment,  or  within  three  months  after  it  took  ^▼^  Tttm, 
effect  ^0^- 


Per  Curiam. — The  judgment  is  reversed  with  costs.      Yodko 
Cause  remanded,  &c  Yocvo. 

JZ.  Brackenridffej  Jr.,  for  the  appellant 
X  L.  Warden  and  C.  CasCy  for  the  appellee. 


Young  t;.  Young. 


On  aa  applicstiQa  for  the  ramond  of  a  goardim  for  an  alleged  bnach  of 
dudes  prescribed  by  statnle,  a  lai^  discretion  is  neoessarilj  left  to  tbe 
Courts  baTing  original  jurisdiction,  and  their  decision  will  be  sustained 
milew  audi  discretion  has  been  grossly  ribued. 

APPEAL  from  the  Deeatwr  Court  of  Commim  Pleas.     Friday^ 

HovBY,  S^'^habel  Youf^  filed  a  petition  in  the  Court  of 
Common  Yie^s  of  DecaJbivr  county,  to  remove  Robert  R 
Yaunff  from  the  guardianship  of  John  Young'^  her  husband, 
who  had  been  adjudged  insane. 

The  petition  charges  that  the  guardian  had  failed  to  fife 
inventories,  and  provide  for  John  Young's  family;  that  he 
liims  wasting  the  estate,  and  was  unsuited  to  the  trust 

At  tiie  Jamiarp  term,  1853,  the  defendant  answered, 
denying  the  allegations  in  the  petition.  The  Court,  up<m 
the  hearing,  revdked  the  letters  of  guardianship,  and  the 
defendant  appealed  to  this  Court 

The  evidence  shows  a  fEiilure  to  file  proper  inventories. 
Wheat,  to  the  amount  of  50  dollars,  although  sold,  was 
not  reported  in  tbe  inventory  or  sale  bilL  In  cases  like 
this,  a  large  discretion  must  necessarily  be  left  to  the 
Courts  having  original  jurisdiction,  and  we  will  not  dis- 
tQri>  tiieir  action  unless  that  discretion  is  grossly  abused 

Par  Curiam^ — The  judgment  is  affirmed  with  costs. 

J.  &  Scobepj  for  the  aj^pellaat 

B.  W.  WtUany  Son  the  appellee. 
Vol.  v.— 33 
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Not.  Teim, 
^^*^*  ScoBET  V.  Arminoton  and  Others. 

SOOBBT 

Armiii«toh.  ^  ^"'^  ^"^  ^^  ^^  ^  gnuted,  when  the  eridence  is  oonflkliiig,  if  tfiore  u 
enough  in  the  record,  taken  hy  itself,  to  nistain  the  TerdicL 
A  party  can  not  proye  his  own  declarations,  made  in  the  abeence  of  the  advene 
party,  to  mstain  his  defence. 

^^y*   ^       ERROR  to  the  DeecOwr  Ciicait  Court 

HoYEY,  J. — Asifampsit  for  an  attorney's  fees.  Hea,  the 
general  issue.  Trial  by  jury.  Verdict  for  the  defendants. 
Motion  for  a  new  trial  OTerruled,  and  judgment  on  the 
▼erdict. 

The  plaintiff  brings  the  c^use  here  on  error,  and  insists 
that  the  judgment  of  the  Circuit  Court  should  be  reversed 
first,  because  it  is  contrary  to  the  law  and  the  cTidence, 
and,  secondly,  because  the  Court  admitted  improper  evi- 
dence on  the  trial. 

1.  As  to  the  first  point,  we  are  not  prepared  to  say  that 
any  error  exists.  The  evidence  is  very  conflictiiig,  but 
there  was  enough  introduced  by  the  defendant,  taken  by 
itself,  to  sustain  the  verdict;  and  we  have  repeatedly  ruled, 
in  such  cases,  that  we  wiU  not  disturb  the  finding  of  the 
jury. 

2.  Henry  &  Qtristianj  a  witness  introduced  by  the  de» 
fendants,  testified,  ^  In  the  case  of  Oorwin  v.  Redimgiem 
and  ArmingUms^  in  chancery,  I  was  employed  as  the  attor- 
ney of  WUHam  Armbigtan  and  John  RedhngUm.  I  drew 
up  the  answer  and  signed  my  name  and  the  name  of  BIr. 
Scobey^  as  attorneys.  When  Armington  saw  Mr.  Scobeffs 
name  associated  with  mine  in  his  defence  of  that  suit,  be 
expressed  a  dissatisfaction,  teUing  me  that  Scobcy  w%»  not 
his  attorney,  &c.  Scobey  was  not  present." 

This  testimony  was  objected  to,  but  the  Court  overruled 
the  objection.  As  this  suit  was  brought  for  the  recoveiy 
of  fees  for  the  alleged  retainer  and  services  in  the  case  tes* 
tified  to  by  Qiristianj  the  Court  erred  in  permitting  this 
testimony  to  be  given  to  the  jury.  A  party  can  not  prove 
his  own  declarations  to  sustain  his  defence.   The  evidence 
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being  conflicting,  it  is  difficult  for  us  to  say  what  might  Nov.  Tonn, 
have  been  the  verdict,  had  this  testimony  been  rejected.  i9o^. 

Davison,  J.,  having  been  concerned  as  counsel,  was  ab-  T""  S^Ats 
sent.  Hooo. 

Per  Curiam, — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

X  &  Scobey^  for  the  plaintiff 

B.  W.  Wilsottj  for  the  defendants. 


The  State  v.  Hooo. 


The  lemedieB  provided  by  s.  69,  p.  445,  2  R.  S.  1852,  and  8. 26,  p.  467, 1  R.  S. 
1852,  against  snperviBon,  for  failiiig  to  keep  the  highways,  4bc.,  in  their  dia- 
tricte  in  repair,  are  comnlatiTe. 

A  raperviflor,  having  monejrs  in  his  hands  necessary  for  the  repair  of  die  high- 
ways of  his  district,  is  not  anthoiized  by  s.  361,  p.  468,  1  R.  S.  1852,  to 
delay  all  expenditores  of  the  same  until  the  15th  of  Sqfftember  of  each  year. 

APPEAL  from  the  Decatur  Court  of  Common  Pleas,  ^^j^'^ 
Perkins,  J« — Prosecution,  based  upon  section  69,  2  B. 
S.,  p.  445,  against  a  supervisor,  for  failing  to  keep  a  certain 
highway  in  his  road  district  in  repair.  The  cause  origi- 
nated before  a  justice  of  the  peace,  and  went  by  appeal  to 
the  Common  Pleas.  The  lattcfr  Court  quashed  the  affida- 
vit and  information  filed  therein,  and  discharged  the  de- 
fendant.    The  objections  to  them  were: 

1.  That  the  15th  day  of  September  had  not'passed  when 
the  suit  was  commenced. 

2.  That  the  remedy  should  have  been  sought  in  a  suit 
by  the  county  treasurer  against  said  supervisor,  under  tke 
26th  section,  R.  S.,  vol.  1,  p.  467. 

It  seems  to  have  been  regarded  as  settled  law  in  this 
state,  that  a  supervisor  of  highways  might  be  subjected  to 
a  criminal  prosecution  for  a  neglect  of  official  duty.  Taie 
v.  The  State, 5  Blackf.  7S^The  State  v.  Harsh,  6  id.  346.— 
The  State  v.  Brown,  8  id.  69.— 3%^  State  v.  McMwrrin,  1 
Ind.  44. 
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Mot.  Turn,       We  think,  therefoie,  that  this  case  fidls  wiihin  that  of 
^^^       The  Stale  v.  Virt,  3  InA  447,  and  that  the  remedies  are 
HowAB»     camnlative.     Indeed,  in  the  statutes  of  1843,  sec  92,  p. 
'rn  fiivATB.  338,  it  is  expressly  enacted  that  they  shall  be  so.    This  dis- 
poses of  the  second  objection. 

There  is  nothing  in  the  first  objection*  It  is  true  that 
sec  31,  p.  468,  1  R.  S.,  requires  that  all  moneys,  &c,  for 
the  improvement  of  highways  shall  be  expended  by  the 
15th  of  September  in  each  year;  but  it  is,  nevertheless,  the 
duty  of  the  supervisor  to  expend  before  that  time  so  much 
of  it  as  may  be  necessary  to  keep  the  roads  in  his  district 
in  repair. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c 
O.  B.  Hordy  for  the  state 
J.  &  Scobey  and  W.  Chtmbackf  for  the  ^pellee. 


Howard  v.  Thb  State. 


On  the  trial  of  a  oompUint  lor  reUHiiig,  under  the  liquor  act  of  1S58,  llie  Govt 
instructed  the  jniy  that  if  they  should  find  Uiat  the  defendant  sold,  &c^  a 
spirltnons  liquor  hj  a  less  quantity,  &c.,  in,  &c.,  since,  &c.,  without  lioen*^ 
they  ihonld  find  him  guilty.  HbU,  that  retailing  for  sacramental,  meehaai- 
eal,  cheoiical,  medicinal,  or  culinary  purposes,  being  authorised  by  the  ad, 
and  there  being  some  eridence  to  show  that  the  selluig  was  for  some  of  the 
excepted  purposes,  the  instruction  was  erroneous. 

Satmdag,        APPEAL  from  the  Decatur  Cireuit  Ck>urt 

Perkins,  J. — Complaint  against  Samuel  Howard  for  re- 
tailing. Conviction  and  fine  The  Court  instructed  the 
jury,  that  if  they  found  that  *^the  defendant  sold  to  PayUm 
JZ  Barkley  a  spirituous  liquor  by  a  less  quantity  than  one 
gallon,  in  Decatur  county,  since  the  19th  day  of  Marckj 
1853,  without  license,  they  should  find  him  guilty,"  6uu 

The  statute  (Laws  of  1853,  p.  87,)  enacts  that  no  person 
shall  retail  spirituous  liquors,  ^except  for  sacramental,  me- 
chanical, chemical,  medicinal,  or  culinary  purposes,  with- 
out," &C.   For  those  specified  purposes  the  party  may  retail 
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"withoat  license,  aad  the  instruction  should  have  so  inform-  Nor.  Term, 
ed  the  jury.     It  was  for  them  to  say,  under  the  evidence  in      ^^^^^ 
the  case,  whether  the  selling  complained  of  was  for  any  of       Mix 
the  excepted  purposes.    There  was  some  evidence  tending  Sllbwobtu. 
to  show  that  such  was  the  fact 

Per  Ouriam^ — The  judgment  is  reversed.     Cause  re* 
manded,  &c. 

O.  B.  Bbrdy  J.  R.  CaverdiUj  and  C.  &  Parrishy  for  the 
appellant 

M.  J.  WilUams,  for  the  state. 


Mix  v.  Ellsworth. 


DththyA.  agsiast  B.  on  a  sealed  note.  Plea»  thai  the  note,  wHii  three  othen 
of  like  ainoimt,  was  giren  for  the  purchase-monej  of  a  lot  in  La/hyeUe,  par- 
ticnlarly  described,  and  for  no  other  consideration;  that  at  the  time  of  exe- 
cuting the  note,  A.  agreed  to  convey  the  lot  to  B.  on  the  payment  of  said 
notes ;  that  before  the  eommencement  of  the  suit,  B.  had  paid  all  said  notes, 
except  the  one  in  soit;  and  that  A,  had  not,  before  the  oommencemeni  of 
the  snit,  conreyed  or  offered  to  convey,  on  payment  Ac.,  or  otherwise. 
Held,  that  the  plea  was  sufficient  in  bar  of  the  action. 

ERROB  to  the  Tippecanoe  Coxat  of  Common  Heas.     Saiurdag, 
Stuart,  J. — Debt  by  Ellsworth  against  JIKb,  on  a  pro-  ^'"""'^ ''' 
missory  note  under  seal,  for  100  dollars,  due  November  21, 
1839. 

Plea,  that  the  writing  obligatory  sued  upon,  with  three 
others  for  like  amount,  was  given  for  the  purchase-money 
of  lot  No.  22  in  Ensminger^s  first  addition  to  Lafayette^ 
and  for  no  other  consideration;  that  at  the  time  of  exe- 
cuting the  said  writing,  Ettitoorth  agreed  to  convey  said 
lot  to  Jtftx,  on  the  payment  of  said  writings  obligatory;, 
that  before  the  commencement  of  the  suit,  Mb:  had  paid 
all  said  notes  except  the  one  in  suit,  and  that  Ellsworth 
had  not,  before  Hie  commencement  of  the  suit,  conveyed 
or  offered  to  convey,  on  payment,  &c.,  or  otherwise.  De* 
murrer  to  the  plea  sustained^  and  judgment  for  the  note 
and  interest 
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Not.  Tarai,       The  sufficiencj  of  this  plea  in  bar  of  the  action  is  the 
^^^^^      only  question  presented. 
Hix  On  this  point  the  raling  of  this  Ck^mt  has  not  been 

EixBwomni.  uniform.  The  decisions  are  nmneions;  and  a  review  of 
them  wotdd  occnpy  more  space  than  the  impcvtanoe  of 
the  question  involved  would  seem  to  wairant  Bat  for 
&cility  of  future  reference,  some  of  the  principal  cases 
touching  the  correlative  rights  and  obligations  of  vendor 
and  vendee,  are  briefly  noted. 

Leonard  v.  BaleSy  1  Blackf.  172. — Mnektnore  v.  Bates, 
id.  2/i8.—nunHfigtan  v.  Colmatij  id.  348. — Oark  v.  Bed- 
marij  id.  379. — Meriwether  v.  Carr,  id.  413. — Fufikkouser  v. 
Purdy,  id.  29A.— Davis  v.  ClemenU,  2  Blackf.  S.—Gatteibi 
V.  The  Board  of  Justices^  Sfc.^  id.  221. — Sheets  v.  Andrews, 
id.  274k^^Pence  v.  Smock,  id.  315.— Patterson  v.  &&ion,3 
Blackf.  131.— ^T^on  v.  Bli/the,  4  Black!  2i9.—Ounmngkam 
V.  Ghffin,  id.  Ml^^Wamer  v.  Hat/ield,  id.  392.—Barbee\. 
Bmany  id.  420. — Blann  v.  Smithy  id.  517* — Bowers  v.  Trt- 
vorj  5  Blackf.  24. — Hunt  v.  Reeves^  id.  177. — Loudon  v. 
Bobertsanj  id.  276.— Po5^  v.  Shirley^  id.  ASO.—Owen  t. 
Norris,  id.  479.— Taylor  v.  Perrp,  id.  599. — Baricknum  t. 
KuykendaU,  6  Blackf.  21.— Martin  v.  Pace,  id.  99.— Ret 
nolds  V.  Smith,  id.  200. — Holeman  v.  Lamme^  id.  222.— 
Darnels  v.  Stone,  id.  450. — Burrows  v.  Yount,  id.  458.— 
James  v.  The  Lawrenceburgh  Insura/nce  Company,  id.  525.— 
AUen  V.  Smith,  id.  527^Smith  v.  Addleman,  7  Blackf  119. 
— Henton  v.  Beeler,  id.  160. — Hedges  v.  Bird,  id.  215.— 
Brumfield  v.  Po/mer,  m2.  227. — Davis  v.  Heady,  id.  261^ 
Cba;  V.  Hazard,  id.  408.— Cbx  v.  ir<?&,  ki  410.— -Biwn  v. 
flar^  id.  429.— Shirley  v.  SAirfey,  trf.  452.— Hart  v.  TToxfe, 
«.  668.— JHby«  v.  Muir,  1  Ind.  174.— J3bo*  v.  Nebeker,  uL 
257.— Clark  v.  SnelUng,  id.  a82.—McCuUoch  v.  Datrsom 
.id.  41d.—Gorham  y.  Reeves,  id.  421.— Cheek  v.  Morioihi 
Ind.  321,— Burton  v.  ^Anson,  u2.  339.— GorAani  v.  Reeves, 
8  Ind.  83.— ITf^Af  v.  BlacJUey,  id.  101.— TT^rf  v.  Chase, 
id.  301— Jrefand  v.  Chauneey,  4  Ind.  224.— £Hi5  v.  Bih 
bard,  id.  206,^Best  v.  Ellsworth^  id.  261. 

The  case  at  bar  is  not  distinguishable  from  the  two  latter 
cases  in  4  Ind.,  supra.    The  plea  was,  therefore,  a  good  btr 
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to  the  action,  and  the  demmrer  to  it  should  have  been  over-  ^ot.  Tenn, 

ruled.  1854. 

Per  Chifiam. — The  judgment  is  reversed  with  costs.     Booxsr 

CSause  remanded,  &c.  Dajtuxj. 

R.  C.  Oregory  and  R.  Janesj  for  the  plaintiff 

X  A.  WUstach^  for  the  defendant. 


Morton  and  Another  v.  Bteysns. 

iDstraetions  will  not  be  nguded  m  enoneouB,  whero  tiie  erideaoe  is  not  set 
out  in  (he  record,  if  there  might  be  a  itate  of  facts  to  which  the  instractioiis 
would  be  applicable. 

ERROR  to  the  Wapne  Circuit  Court  Saturdojf, 

Stuart,  J. — Case.  Trial  by  jury.  Verdict  and  judg* 
ment  for  Stevens j  the  plaintiff  below. 

There  was  a  motion  in  arrest  of  judgment  and  for  a 
new  tdaL  The  evidence  is  not  in  the  record.  The  in- 
structions of  the  Court  to  the  jury  are  set  out,  and  that  is 
all  the  plaintiff  in  error  complain  o£ 

As  to  the  motion  in  arrest,  see  Rogers  v.  Maxwell^  4  Ind. 
262. 

Without  the  evidence  we  can  not  say  whether  the  in- 
slractions  are  erroneous  or  not.  There  might  be  a  state  of 
&cts  in  which  the  evidence  was  correct  Abrams  v.  Smiihj 
8  Biack£  dS^r-^ColUs  v.  Bowen,  id.  28a 

Per  Curiam* — The  judgment  is  affirmed  with  costs. 

J.  &  Newman^  for  the  plaintiflb. 

C.  IL  Tesif  for  the  defendant 


RobKER  V.  Daniels. 


Assmnpsit  by  A,,  the  assignee,  against  B.,  the  maker,  of  a  promissory  note. 
Flea,  that  on,  &c.,  and  before  B.  had  notice  of  the  assignment,  a  salt  in 
cfaaneery  was  pending,  he.,  whei«ia  oos  C.  was  complaliMat  and  B,,  and 


sao 
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Svr.Tmm 
1854. 


r. 
Daxikui. 


tfM  pftjM,  Md  uotlMr  pomm  were  MfBodaatt,  whanm  i^  wm  adjadged, 

among  other  things,  that  the  money  due  upon  the  note  shonld  be  paid  bj  B. 
to  C.y  in  payment  of  money  by  that  decree  foand  to  be  doe  to  C.  from  the 
payee;  that  B.  had  p^d  on  the  decree  60  doQan,  and  that  k  remained  is 
Aill  force  as  to  the  midiie,  Ac    Held,  that  the  pfes  was  i 


Saiurdaf, 
l/ecember9. 


ERROR  to  the  Knox  CircQit  Court 

Davison,  J^ — AsBumpsit  by  Booker  against  Daniels  od 
a  promissory  note  for  the  payment  of  200  dollars.  The 
note  was  dated  July  %  1850,  payable  to  one  Henry  Rider^ 
eighteen  months  after  date,  and  by  him,  on  the  29th  of 
Jamtaryj  1851,  assigned  to  the  plaintiff 

Plea,  that  on  the  29th  of  January^  1851,  and  before  no- 
tice of  the  assignment  of  the  note,  a  trait  in  chancery  was 
pending  in  the  Knox  CSreuit  Comt,  wherein  one  Hannah 
Rider  was  complainant  and  the  said  Henry  Rider,  Allen 
B.  Daniels^  and  others,  were  defendants,  in  which  suit  it 
was  by  the  Court  adjudged,  amongst  other  things,  that  the 
money  due  by  said  note  from  AUen  B.  Darnels,  the  present 
defendant,  to  Henry  Rider,  should  be  paid  by  Daniels  to 
Hannah  Rider,  in  payment  of  money  by  that  decree  found 
to  be  due  to  her  from  Hsnry  Rider.  Also,  tiiat  the  de> 
fendant  had  paid  on  the  decree  80  dollars,  and  that  it 
remained  in  full  force  as  to  the  residue,  &c. 

The  plaintiff  demurred  to  this  plea;  the  demurrer  was 
overruled;  and  judgment  given  for  the  defendant 

The  demurrer  admits  the  pendency  of  ihe  chancery  suit 
at  the  time  and  before  the  defendant  had  notice  of  the 
assignment  of  the  note.  Also,  that  the  suit  resulted  in  a 
decree  against  him  for  the  whole  amount  demanded  in  the 
present  action.  This  decree  must  be  considered  valid;  at 
least,  its  validity  can  not  be  collaterally  impeached.  Then, 
if  the  decree  is  not  a  bar  to  this  action,  the  defendant  will 
be  compelled  to  pay  the  same  debt  twice.  This  result,  in 
view  of  the  facts  presented  by  the  record,  would  not  accord 
with  any  principle  of  justice.  When  the  defendant  be- 
came a  party  to  the  chancery  suit,  he  had  no  notice  of  the 
assignment,  and  it  must,  in  the  absence  of  opposite  proof, 
be  presumed  that  he  was  not  notified  of  that  fact  until 
after  the  decree  against  him  for  the  amount  of  tiie  note 
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had  passed.     And  having  no  such  notice,  he  was  entitled^  ^^^  Teim, 
by  the  statute,  to  aH  defences  against  the  note  in  the       ^^^' 
hands  of  the  assignee,  which  he  could  make  against  it  in      Mooax 
a  suit  by  the  payee.     R.  8.  1843,  p.  577,  s.  8^ — Evans  v.      Aluv. 
DarUf^Um,  5  Blackf.  ZHQ^^Covert  v.  Nelson,  8  id.  265. 
We  think  the  principle  established  in  these  cases  is  appli- 
cable to  the  one  before  us,  and  settles  it  in  £aTor  of  the  de- 
fendant. 

Per  C^ri£raii.r— The  judgment  is  affirmed  with  costs. 

iSL  Judakj  lor  the  plaintiflF. 


Moors  v.  Allbn  and  Others. 


I    5    Mil 

5      621 
fl69       156 


Id  ao  actioB  brought  to  contest  the  yalidky  of  a  will  which  has  been  admit' 
ted  to  probate,  on  the  groond  of  the  incapacitj  of  the  testator,  the  bprden  of 
proof  is  on  the  plaintifT,  and  he  has  the  right,  nnder  the  B.  S.  1S52,  to  open 
and  close  the  ari^mcnt  to  the  jnry. 

The  R.  S.  1852  allow  a  party  to  be  examined  on  behalf  of  Ms  co-plaintiff  or 
co^eiandattt  as  to  any  mattor  in  which  he  is  not  jointly  imerested  with  rach 
co-plaintiff  or  co-defendant. 

In  a  proceeding  against  the  heirs  and  the  executor  of  a  testator,  to  contest  the 
▼alidity  of  his  will,  the  interest  of  the  heirs  and  execntor  is  not  a  joint  one. 

APPEAL  fifom  the  Unioft  Court  of  CTommbn  Pleas.  Saturday, 

Davison,  J. — This  was  an  action  by  John  Moore  against 
the  execntors  and  heirs  at  law  of  Joel  Moore,  deceased. 
The  object  of  the  proceeding  was  to  contest  the  yalidity  of 
an  instnunent  purporting  to  be  the  last  will  of  said  dece* 
dent  The  complaint  alleges  that  the  will  had  been  proTed 
in  due  form,  and  sets  ont  the  same,  with  its  probate,  at  fall 
length.  It  is  ayerred  that  the  instmment  so  admitted  to 
probate  is  not  the  last  will  of  Jbel  Moore,  because,  at  the 
time  he  signed  it,  long  prior  thereto,  and  ever  after,  until 
his  death,  he  was  of  unsound  mind  and  memory,  and  in* 
capable  of  making  a  will,  &c.  The  defendants  answered 
that  the  instrument  was  the  last  will  of  the  decedent,  and 
that  when  it  was  executed  he  was  of  sound  and  disposing 
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lHoY.  Tem,  mind  and  memory,  &e.  The  jury  fonnd  for  the  defends 
^8^*  ants.  A  new  trial  was  refused  and  jndgment  rendered  on 
XooBB      the  verdict 

The  record  contains  a  hill  of  exceptions.  It  shows  that 
the  plaintiff^  at  the  proper  time,  moved  the  Ck>iiTt  for  per- 
mission to  open  and  close  the  case.  This  motion  was  over- 
mled  and  the  canse  opened  and  closed  by  the  defendants. 

Under  the  R.  S.  1843,  this  decision  of  the  Court  would 
have  been  correct;  but  a  different  role  of  proceeding  seems 
to  be  established  by  ss.  324  and  326,  pp.  109—112,  2  R.  8. 
1852.  These  provisions  enact,  that  ^'the  party  on  whom 
rests  the  burden  of  the  issues  must  first  produce  his  evi- 
dence;'' and  that  ^in  the  argument,  tiie  party  having  the 
burden  of  the  issue  shall  have  the  opening  and  dose." 
This  rule  apfdies  to  the  case  before  us.  The  complaint 
admits  the  execution  of  the  will  and  its  probate;  but 
alleges  that  Moore  was  of  unsound  mind  and  memory, 
and  incapable  of  making  a  valid  wilL  This  allegation  the 
plaintiff  was  bound  to  prove.  And  to  make  such  proof 
constituted  the  burden  of  the  issue.  He  was,  therefore, 
entitled  to  open  and  close  the  case. 

The  bill  of  exceptions  farther  shows  that  James  Allen 
and  Andrew  WiUj  the  subscribing  witnesses  to  the  will, 
also  the  executors  therein  named,  and  two  of  the  defend- 
ants in  this  suit,  were  admitted  over  the  plaintiff's  objec- 
tion, to  give  testimony  in  the  cause.  The  ground  of  objeo* 
tion  was  that  they  were  parties  and  interested. 

By  section  302,  p.  97, 2  B.  S.,  it  is  provided  that  ^a  party 
may  be  examined  on  behalf  of  his  co-plaintiff  or  co-defen- 
dant, as  to  any  matter  in  which  he  is  not  jointiy  interested 
with  such  co-plaintiff  or  co-defendant."  Prior  to  this  enact- 
ment the  testimony  of  Allen  and  WUt  would  have  been 
objectionable,  because  they  were  parties  to  the  record;  but 
the  provision  just  quoted  removes  that  disabilily.  It  then 
remains  to  be  considered  whether  the  executors  were,  in 
this  proceeding,  jointiy  interested  with  the  legatees  in  the 
subject-matter  of  the  suit  The  interest  of  the  f(Mrmer  was 
such  only  as  resulted  from  their  fiduciary  character.  It 
was  different  from  that  of  the  legatees— -theirs  being  a 
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direct  interest  in  the  estate  designated  by  the  wilL     The   ^ot.  Term, 
prominent  object  of  both  may  have  been  to  sustain  the      iS5^. 
-will;  yet  they  were  severally  and  not  jointly  interested  in    Mtbbroh 
the  result.     From  this  it  would  seem  that  the  executors       Kbff. 
-were  not,  in  the  sense  of  the  statute,  jointly  interested  with 
their  co^iefendants.    It  has  been  ruled  that  ^'an  executor 
having  no  other  interest  than  his  fiduciary  character  im- 
parts to  him,  is  a  competent  witness  to  prove  the  will." 
McDanieVs  Willy  2  J.  J.  Marsh.  331.    The  witnesses  were^ 
in  our  opinion,  properly  admitted. 

But  the  Court  erred  by  refusing  to  permit  the  plaintiff  to 
open  and  dose;  and  for  that  error  the  judgment  must  be 
reversed. 

Per  Curiam^ — The  judgment  is  reversed  with  costs* 
Cause  remanded,  &c. 
.  W.  A.  Bickle  and  O.  P.  Morton^  for  the  appellant. 

C  EL  Testy  X  Yaryan  and  J.  Perry ^  for  the  appellees. 


Mterson  v.  Neff. 


Where  premiseB  are  let  for  a  specific  term,  the  tenant  is  not  entitled  to  a  notice 

toqnit. 

APPEAL  from  the  Cass  Circuit  Court  Satitrday, 

HovBY,  J. — Neff  sued  Myerson  before  a  justice  of  the 
peace,  for  occupying  and  detaining  his  store-rooms  on  lot 
number  50  in  the  town  of  Logansport.  Myerson  answered, 
denying  the  detainer,  and  setting  up  a  tenancy  from  year 
to  year  ending  on  the  22d  of  May^  and  averring  that  he 
had  not  had  legal  notice  to  quit,  and  denying  that  any  rent 
was  due,  or  any  damages  suffered  by  the  plaintiff.  The 
justice  rendered  judgment  in  favor  of  Neff^  and  Myerson 
appealed  to  the  Circuit  Court 

At  the  November  term,  1853,  the  cause  was  submitted 
to  that  Court  for  trial,  and  judgment  rendered  in  favor  of 
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Nor.  Tern,   JJeff  for  the  poBsession  of  the  rooms,  and  92  dollars  and  1 

^^^'      cent,  damages,  with  costs,  &c.    Myerson  appealed. 
Mtkuov         On  the  trial  in  the  Circuit  Court  the  appellant's  counsel 
Nbvv.       moved  the  Court  to  certify  the  facts,  under  s.  341,  p.  115, 
2  R.  8. 1852. 

The  following  is  the  statement  of  the  facts  found  by  the 
Court,  and  the  conclusions  of  law  therefrom: 

*^1.  That  at  the  time  of  the  commencement  of  this  suit, 
and  for  many  months  previous,  the  defendant,  Myerum^ 
was  in  possession  of  the  premises  named  in  the  complaint, 
belonging  to  the  said  plaintifi^  Neff^  and  by  his  permisrion 
and  agreement 

'^2.  That  previous  to  his  occupation  under  tiie  present 
landlord,  the  plaintiff,  the  defendant  had  held  from  the 
plaintiff's  grantor  for  two  or  three  years,  not  as  tenant 
from  year  to  year,  but  as  tenant  ioi  a  year,  determinable 
on  each  occasion  on  the  first  of  May, 

<^3.  That  the  defendant's  tenancy  under  said  first  land- 
lord continued  until  the  22d  day  of  May  (inclusive),  1852, 
when,  under  the  conveyance  from  said  first  landlord  to  the 
plaintiff,  the  defendant  attorned  to  the  plaintiff  and  became 
tenant  of  the  premises  for  one  year  thereafter  and  no  morej 
the  same  to  expire  on  the  22d  day  of  May  (inclusive), 
1853. 

'<4.  That  after  said  22d  day  of  May^  1853,  the  plaintiff 
entered  on  said  premises  described,  and  demanded  the  sur- 
render of  the  same  to  him,  the  plaintiff,  for  the  plaintifi^s 
own  use,  which  the  defendant  wholly  refused. 

^'5.  That  in  opposition  to  the  said  plaintiff's  rights,  the 
defendant  has  knowingly  continued  in  occupation  thereof 
to  this  time. 

"6.  That  by  reason  of  the  same,  the  plaintiff  hi|s  sus- 
tained damages  to  the  amount  of  91  dollars  and  2  cents. 

^^7.  And,  therefore,  as  a  legal  consequence,  that  the 
plaintiff  ought  to  have  his  possession  and  recover  his 
aforesaid  damages." 

Under  these  facts,  the  record  presents  no  error. 

The  counsel  for  the  appellant  make  but  one  point. 
They  refer  to  &  144,  p.  441,  R.  S.  1843,  and  insist  that 
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they  were  entitled  to  three  months'  notice  to  quit.    The   Nor.  Tenn, 
facts  do  not  show  a  tenancy  from  year  to  year  under  that      ^^^ 
section.    The  Court  found  that  by  the  terms  of  the  attorn-     I*awkm 
ment,  Myerson  was  to  have  possession  of  the  premises  one  the  Statk. 
year  and  no  more,  and  that  the  tenancy  was  to  expire  on 
ilie  22d  day  of  Ma^^  1853.    In  such  cases,  no  notice  to 
qnit  is  necessary.    R.  S.  1843,  8.  165,  p.  817.— 2  R.  8. 
1862,  8.  6,  p.  242. 

Per  Curiam. — The  judgment  is  affirmed,  with  6  per  cent, 
damages  and  costs. 

K  P.  Biddle  and  B.  W.  Peters^  for  the  appellant. 

D.  D.  Pratt  and  iSL  C.  Taber,  for  the  appdlee. 


Lawrie  r.  The  State. 


December  9» 


In  all  cases  of  misdemeanors,  where  the  indictments  were  foond  prior  to 
Ma^  6, 1853,  the  Circoit  Conrts  hare  jurisdiction. 

APPEAL  from  the  White  Circuit  Ckwirt  Saturday, 

HovET,  J. — At  the  November  term,  1862,  of  the  White 
Orcnit  Court,  Lawrie  was  indicted  for  malicious  trespass, 
under  the  seventy-first  section  of  the  second  article  of  the 
fifty-third  chapter  of  the  R.  S.  1843. 

On  the  16th  day  of  May,  1863,  he  appeared,  and  moved 
to  quash  the  indictment  The  motion  was  overruled.  He 
then  pleaded  not  guilty,  was  tried  by  the  Court  by  agree- 
ment, and  fined  26  dollars.    ' 

Lawrie  brings  the  case  here  on  appeal,  and  contends 
that  the  Court  of  Common  Pleas  of  White  county  had 
exclusive  jurisdiction  over  the  case,  under  s.  14,  p.  18,  2 
B.  8. 1862,  which  provides  that  the  Courts  of  Common 
Fleas  shall  have  '^<Higinal  jurisdiction"  in  cases  of  misde- 
meanors. Original  jurisdiction  does  not  mean  exclusive 
jurisdiction.  There  would  be  no  inconsistency  in  any 
number  of  Courts  having  original  jurisdiction  in  any  class 
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of  offences.  In  all  cases  of  misdemeanors,  where  the  in- 
dictments were  fonnd  previons  to  the  6th  day  of  May^ 
1853,  the  Circuit  Courts  have  jurisdiction.  Lichtenstem 
Y.  The  State,  ante,  p.  162.— Alsap  v.  The  SUOe,  id.  212. 
And  by  the  third  section  of  c.  92, 1  B.  S.  1852,  it  is  pro- 
vided that  ^^  all  crimes  and  misdemeanors  committed  under 
existing  laws,  shall  be  punished  in  the  same  manner  and 
to  the  same  extent  as  if  such  laws  had  not  been  repealed." 
The  indictment  having  been  found  before  the  revised  stat- 
utes of  1852  took  effect,  was  saved  by  the  foregoing  sec- 
tion. The  words  *' existing  laws,"  in  this  section,  refer  to 
the  laws  in  existence  at  the  time  of  the  passage  of  the  act 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

R.  W.  Sill  and  D.  Turpie,  for  the  appellant. 

W.  Potter  and  L.  Rielly,  for  the  state. 


Montgomery,  Executrix,  v.  Jones. 

After  exceptions  taken  by  the  plaintifT  to  the  opinion  of  the  Ooort  in  gnmting 
a  new  trial,  the  record  proceeded  "and  tfuB  cause  is  dismissed/'  Then  fol- 
lowed a  judgment  for  costs  in  &?or  Of  the  defendant,  and  the  record  con- 
tinned,  ''the  defendants  praj an  appeal  to  the  Supreme  Court"  No  excep- 
tion was  taken  to  the  dismissal  of  the  cause.  Hdd,  that  assuming  the  word 
"  defendants"  to  be  a  clerical  error,  the  dismissal  must  be  regarded  as  haying 
been  either  by  the  express  or  implied  consent  of  the  appellant. 

An  appeal,  in  this  state,  stands  in  the  place  of  a  writ  of  error. 

An  appeal  wiU  not  lie  aftor  a  roluntarj  nonsuit 

A  dismissal  of  a  cause  (except  in  the  case  of  executors  or  administrators  suiqg 
as  such)  is  equiyalent  to  a  nonsuit 


Mondai 


MfweUiy, 
Drcfmber  11. 


APPEAL  firom  the  AUen  Circuit  Court 

Stuart,  J. — After  exceptions  taken  to  the  opinion  of  the 
Court  in  granting  a  new  trial,  the  record  proceeds  ^and 
this  cause  is  dismissed."  Then  follows  a  judgment  for 
costs  in  favor  of  the  defendant,  and  the  record  continues, 
"the  defendants  pray  an  appeal  to  the  Supreme  Court"  If 
we  suppose  the  word  "defendants"  to  be  a  clerical  error, 
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it  win  not  help  the  case.    Though  the  point  is  not  urged  V<^*  'i'«n> 
by  counsel,  yet  such  final  action  in  the  Court  below,  appa-      ^°^* 
rent  on  the  face  of  the  record,  must  be  judicially  noticed.     Wbioht 
We  must  presume  that  the  dismissal  of  the  suit  was  either  thb  Statb. 
by  express  or  implied  consent  of  the  appellants;  for  they 
do  not  except.    It  is  held  that  a  writ  of  error  will  not  lie 
after  a  voluntary  nonsuit.    Moore  v.  Hemdonj  5  Black£ 
168.—  VanWormer  v.  The  Mayor  of  Albamy,  18  Wend.  169. 
In  this  state  an  appeal  stands  in  the  place  of  a  writ  of 
eiT(v.    2  R.  S.  158.    And  a  dismissal  is  equivalent  to  a 
nonsuit    McKiwMy  v.  Finck^  1  Scam.  152. 

There  is  an  exception  to  this  rule  in  &vor  of  adminis- 
trators suing  as  such,  briefly  recognized  in  Pollard  v.  But* 
lery,  3  Black!  289.  But  this  case  is  not  within  it;  and  the 
reason  for  the  exception  being  both  vague  and  of  doubt- 
ful policy,  we  would  not  feel  authorized  to  extend  it  by 
analogy  to  cases  not  strictly  within  those  decisions. 

Per  Curiam. — The  appeal  is  dismissed  with  costs. 

J^  B.  Bowe^  for  the  appellant. 

22.  Brackenridgey  Jr.,  for  the  appellee. 


Wright  v.  The  State. 


Assault  aod  iMittery,  whidi  Is  simply  a  misdemeanor,  is  not  induded  in  anj  of 

ihe  degrees  of  felonioas  homicide. 
The  assault  and  battery,  in  a  case  of  felonions  homicide,  is  mei^ged  in  the 

felony. 
On  the  trial  of  a  prisoner  on  an  indictment  for  murder,  the  jury,  by  thehr 

Tordiet,  found  him  guilty  of  an  assault  and  battery. 
Bdd,  that  the  Terdict  was  a  nullity. 

Held,  also,  that  the  defect  could  be  reached  by  motion  in  aneet. 
Hiddf  also,  that  the  indictment  still  stood  against  the  prisoner,  and  that  he 

must  again  be  put  on  trial. 

% 

APPEAL  from  the  Johnson  Circuit  Court  Mond 

Stuabt,  J. — Wright  was  indicted  for  murder  in  the 
second  degree.  Trial  by  jury,  and  verdict  in  the  following 
words:  ^<We,  the  jury,  find  the  defendant  guilty  of  an 
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Not.  Tenn,  assault  and  battery,  and  fine  him  one  tbonsand  doUan.'' 
^^^*  Motions  in  arrest  of  judgment  and  for  a  new  trial  ovcr- 
WsioHT  ruled,  and  judgment  on  the  yerdict.  Wright  appeals. 
Tbb  Stats.  It  is  urged  in  argument  as  the  sole  ground  of  objection 
to  the  judgment,  that  the  Court  had  no  jurisdiction  in 
cases  of  assault  and  battery;  and  2  R.  S.  370,  388,  and 
the  14th  section  of  the  Common  Heas  act,  itL  16,  con£e^ 
ring  jurisdiction  of  all  offences  below  the  grade  of  fdonj 
on  the  Court  of  Common  Heas,  are  cited.  But  the  period 
at  which  these  acts  severally  took  effect,  coo^^aied  with 
the  alleged  date  of  the  crime,  shows  tiiat  this  case  is  not 
governed  by  any  of  these  enactments.  The  revised  stat- 
utes took  effect  Ma^  6,  1853.  The  Common  Pleas  act 
was  declared  in  force  from  and  after  October  1,  1852. 
And  the  alleged  crime  was  committed  in  September^  1852. 
So  that  the  argument  in  relation  to  jurisdiction  under 
those  laws  wholly  fiuls.  The  case  is  governed  by  the 
R.  S.  1843. 

The  5th  section  of  the  act  relating  to  crime  and  punish- 
ment in  that  revision,  defines,  for  the  first  time,  *<  murder 
in  the  second  degree."  In  the  R.  S.  of  1831  and  1838,  it 
stood  as  at  common  law,  the  indictment  for  murder  with 
malice  aforethought  including  murder  in  the  second  de- 
gree and  manslaughter.  The  definition  of  murder  in  the 
second  degree  was  taken  from  the  criminal  code  of  Ohio. 

Had  the  verdict  been  one  which  it  was  competent  for 
the  jury  to  find,  as  necessarily  included  in  the  principal 
charge,  this  case  would  come  within  the  ruling  of  the 
Court  in  Moon  v.  The  StatCy  3  Ind.  438.  For  example, 
the  verdict  of  guilty  of  manslaughter,  would  have  been 
equivalent  to  a  verdict  of  not  guilty  in  the  degree  charged. 

But  the  case  at  bar  presents  a  very  different  question. 
Assault  and  battery,  which  is  simply  a  misdemeanor,  is 
not  included  in  any  of  the  degrees  of  homicide.  The  mis- 
demeanor is  merged  in  the  felony.  The  assault  and  bat- 
tery which  results  in  death,  must  belong  either  to  felonious 
homicide  embraced  in  murder  or  manslaughter;  ix  to  justi- 
fiable or  excusable  homicide,  as  the  execution  of  a  fdon  by 
due  course  of  law,  or  in  a  proper  measure  of  self-defence. 
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In  either  eyent,  the  simple  assault  and  battery  no  longer  ^o^-  Tcnn, 
remains  as  such  to  be  punished.     It  is  either  merged,  jus-      ^°*^ 
tified  or  excused.     1  Chitty  Grim.  PL  620.  '  Wkioht 

The  verdict,  therefore,  finding  him  guilty  of  assault  and  Ths  Statb. 
battery,  amounted  to  no  more  than  though  the  jury  had 
found  him  guilty  of  larceny  or  forgery.  The  verdict  is  a 
nullity.  Wright  was  not  put  on  trial  for  a  simple  assault 
and  battery,  and,  of  course,  a  verdict  to  that  effect  does 
not  determine  the  issue  joined. 

Whether  this  defect  can  be  reached  by  motion  in  arrest, 
is  not  very  clear  firom  the  authorities.  It  is  not  among  the 
causes  specially  enumerated  by  CkUty^  1  Grim.  Law  639, 
640,  as  ground  of  arrest  of  judgment.  Yet  as  the  motion 
is  not  confined  to  objections  which  arise  on  the  indictment 
alone,  but  extends  to  the  face  of  the  record^  this  defect 
"would  seem  to  be  included.  For  tiie  verdict  is  part  of  the 
record.  ^  Hear  your  verdict  as  the  Ck>urt  will  record  it,'' 
is  the  usual  judicial  language.  It  would  seem,  therefore, 
that  the  motion  in  arrest  was  not  improper,  and  should 
have  prevailed. 

The  most  diOSicult  inquiry  yet  remains,  namely,  the  effect 
of  such  arrest  of  judgment.  Is  it  equivalent  to  an  acquit- 
tal, or  is  it  a  mis-trial  ? 

We  have  ahready  seen  that  the  verdict  was  a  nullity.  It 
could  not  therefore  import,  like  the  verdict  of  manslaughter 
in  the  Moim  case  supra^  an  acquittal  of  the  murder  charged 
or  the  manslaughter  implied  in  the  indictment.  At  com- 
mon law,  the  motion  in  arrest,  when  sustained,  had  no  other 
effect  than  the  motion  to  quash,  for  which,  indeed,  both  in 
civil  and  criminal  pleading,  it  was  in  some  degree  a  sub- 
stitute. ^  The  proceedings  will  be  set  aside,  and  judgment 
of  acquittal  will  be  given.  But  this  is  no  bar  to  a  subse- 
quent indictment,  which  the  prosecutor  may  immediately 
prefer."  1  Chitty  C.  L.  642.  In  support  of  which  numerous 
English  authorities  are  cited. 

This  is  the  rule  where  the  defect  to  which  the  motion 

in  arrest  is  addressed  exists  in  the  indictment  itself.    But 

where  the  defect  is  in  a  different  part  of  the  record,  we 

apprehend  that  a  different  rule  as  to  the  discharge  of  the 

Vol.  v.— 34 
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ifor.  Teem,   prisoner  would  preyaiL    In  this  instanee,  the  ohjectiiMi 

^^^*      did  not  go  to  the  indictment     That  is  good.    The  void 

RcrmBvoBD  verdict  alone  is  reached  by  the  motion.    It  wonld  therefcne 

TsTifl.      seem  that  the  indictment  still  stands  against  the  prisoner 

nndisposed  of  on  the  record. 

In  sappcvt  of  this  mling,  we  are  not  without  strong  anal- 
ogy in  our  own  reports.  In  The  Siate  v.  Meadj  4  Bladil 
809,  Hie  £&ct8  weie  these.  Mead  claimed  a  trial  by  tbe 
Court,  the  prosecutor  demanded  a  jury.  The  Comt  de- 
nied the  demand  of  the  prosecutor,  tried  the  cause  on  its 
merits  without  a  jury,  and  acquitted  Mead,  This  pro- 
ceeding was  held  to  be  a  nullily.  He  was  not,  says  the 
Court,  put  in  jeopardy  by  it.  It  was  a  mis4rialj  and  though 
acquitted,  the  prisoner  must  again  be  put  on  triaL  So  that 
the  rights  of  the  state  are  not  lost  to  her,  it  would  seem, 
by  mistakes  of  her  judges  and  juries,  where  the  error  is 
induced,  acquiesced  in,  or,  as  in  the  instance  before  us, 
waived  by  the  subsequent  steps  taken  by  the  defendant 

On  the  authority  of  the  case  cited,  we  may  well  call  the 
proceedings  in  that  at  bar,  as  they  are  presented  us  by 
motion  in  arrest,  a  mis-triaL  How  far  the  success  of  his 
motion  may  better  Wri^kfs  condition  in  the  end,  is  yet  to 
be  seen.     It  ib  a  risk  of  his  own  seeking. 

Pier  Curiam. — The  judgment  is  reversed.  Cause  le* 
manded,  &;c. 

JP.  j9f.  Finehy  for  the  appellant 

R.  A.  BMey^  N.  B.  Taylor  and  J.  Oobitm^  for  the  state. 


Rutherford,  Administrator,  v.  Tevis. 

AMumpdt  hj  A.  against  B.,  administrator  of  C.  The  declaration  contained 
four  ooontB.  The  first  aUeged  that  A,,  In  1841,  pnrdiased  of  C.  a  tract  of 
land,  for  8,000  doUars,  for  whldi  A.  gare  his  notes,  nd  that  fhemqion  C. 
sxecnted  a  hood  for  a  ooaTeyance;  that  A.  took  possession,  Ac,  hdd  tiie 
land  for  two  yean,  and  made  improvements  on  it  worth  1,000  dollars;  tiiat 
in  1844,  A,  and  C,  entered  into  an  agreement  to  rescind  the  contract  of  sale, 
A,  stipvladng  to  surrender  possession  of  the  premises  and  cancel  tiie  bond. 
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mad  C,  agiMmg  to  gife  up  tbe  noDee  and  pay  for  the  ImpiOTttiMiilB;  that  Not.  Term, 

accordingly  C  obtained  possession  of  the  land  and  bond;  bnt  that  no  pay*  1854. 
ments  had  been  made  for  the  improTements,  either  by  C.  or  by  B,  his  admin- 


BUTHBBrORft 
T. 


ittrator.  The  second  connt  was  for  goods  sold ;  the  third  for  money  paid ; 
and  tbe  fonrifa  for  woik  and  labor.  Nine  pleas.  The  Ist,  2d,  7th  and  9th  M  Tsth 
to  issues  of  foct.  The  dd,  4th  and  5th  were  pleas  of  the  statote  of  limitations. 
The  6th,  which  was  to  the  first  count,  alleged  that  C  nerer  executed  the 
title-bond  mentioned  in  that  connt  This  plea  was  verified  by  oath.  The 
8lh  arerred  that  A,  did  not,  within  one  year  after  B*9  appointment  as  ad- 
ministrator, file  in  the  clenl^'s  olBce  a  statement  of  his  daim,  nor  at  any  time 
before  the  commencement  of  the  suit,  notify  B.  of  said  claim.  Beplication 
to  the  ad,  4th  and  6th  pleas,  that  C.  died  on  the  S9th  of  Janvary,  1849, 
which  period  was  within  six  years  after  he  made  the  promises  sued  on,  and 
tiiat  B,  was  ^>pointed  administrator  on  the  10th  of  Manh  following;  that 
during  one  year  of  the  time  whidi  intemned  between  the  promises  and  C.'s 
death,  he  was  continuously  a  non-resident  and  constantly  absent  from  the 
state  and  the  jurisdiction  of  her  Courts ;  that  from  the  time  of  the  promises 
to  his  deoeaee,  excfauire  of  the  period  of  non-residence,  only  three  yean  and 
eleyen  months  had  el^tsed ;  and  that  just  seren  months  interrened  between 
the  10th  of  March,  1850,  (the  date  at  which  said  administrator  was  liable  to 
be  sued  in  the  case),  and  tbe  day  on  which  the  suit  was  actually  brought 

BAd,  that  demurrers  were  oonectly  sustained  to  the  6th  and  8th  pleas. 

AU,  also,  that  the  repUcation  to  the  8d,  4th  and  6th  pleas  was  sufficient  on 
general  demurrer. 

A  trial  ¥rithout  an  issue  is  erroneous. 

APPEAL  from  the  SkeJby  Circmt  Conrt  b^^jL 

Davison,  J^^ — Tevis  sued  Rutherford^  administrator  of 
JUexander  Brawn,  in  assumpsit  The  declaration  contains 
four  counts.  The  first  alleges  that  Tevis,  in  the  year  1841, 
purchased  of  Brawn  two  hundred  acres  of  land  in  Shelby 
county,  for  2,000  dollars,  for  which  he  gave  his  notes,  and 
thereupon  Brawn  executed  a  bond  ioi  a  conveyance;  that 
Terns  took  possession  under  his  purchase,  held  the  land  for 
two  years,  and  made  improvements  on  it  worth  1,000  dol- 
Uurs;  that  in  the  year  1844,  an  agreement  to  rescind  the 
contract  of  sale  was  entered  into  between  the  parties, 
whereby  Tevi$  stipulated  that  he  would  surrender  up  pos- 
session of  the  premises  and  cancel  the  bond;  and  that 
Brawn,  on  his  part,  agreed  to  give  up  the  notes  and  also 
pay  for  the  improvements;  that  in  accordance  with  the 
agreement,  Brawn  obtained  possession  of  the  land  and 
bond;  but  no  payments  have  been  made  for  the  improve- 
ments, either  by  him  in  his  lifetime,  or  by  said  administrap* 
tor  since  his  death.    The  second  count  is  for  goods  sold; 
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^of.  T«ni,  tbe  third  for  money  paid;  and  the  fourth  for  work  and 

Ifig*-      labor. 
EvTHBuoBD      There  were  nine  pleas.    The  first,  second^  seventh  and 

Tbtis.  ninth  led  to  issues  of  fact  The  third,  fonrth  and  fifth 
were  pleas  of  the  statute  of  limitations.  The  sixth  plea, 
which  was  to  the  first  count,  alleged  that  Brawn  never  exe- 
cuted the  title-bond  mentioned  in  that  count.  This  plea 
was  verified  by  oath.  The  eighth  averred  that  Tevis  did 
not,  within  one  year  after  the  appoinment  of  said  admin- 
istrator, file  in  the  clerk's  office  a  statement  of  his  daim; 
nor  did  he  at  any  time  before  the  commencement  of  this 
suit  notify  him  of  such  claim.  Demurrers  were  correctly 
sustained  to  the  sixth  and  eighth  pleas.  To  the  third, 
fourth  and  fifth,  Tevis  replied,  that  Brown  died  on  the  2dth 
of  Jamuxry^  1849,  which  period  was  within  six  years  after 
he  made  the  promises  sued  on,  and  Rutherford  was  ap- 
pointed administrator  on  the  10th  of  March  following; 
that  during  one  year  of  the  time  which  intervened  between 
the  promises  and  Browi/i  death,  he  was  continuously  a 
non-resident,  and  constantly  absent  firom  the  state,  and 
without  the  jurisdiction  of  her  Ck)urts;  that  from  the  time 
of  the  promises  to  his  decease,  exclusive  of  the  non-resi- 
dence, only  three  years  and  eleven  months  elapsed;  and 
that  just  seven  months  intervened  between  the  10th  of 
Marchj  1850,  the  date  at  which  said  administrator  was 
liable  to  be  sued  in  this  case,  and  the  day  on  which  this 
suit  was  actually  brought  8o  that  excluding  the  period 
of  non-residence,  and  the  seven  months,  Tevis  did  within 
six  years  after  the  promises  were  made,  commence  this 
action,  &c.  The  defendant  demurred  to  the  replication. 
The  demurrer  wbb  overruled.  Thereupon  the  cause  was 
submitted  to  the  Ck>urt  for  trial.  The  Court  found  for  the 
plainti£  A  new  trial  was  refused,  and  judgment  render- 
ed, &C. 

In  point  of  form  the  replication  is  quite  objectionable, 
and  would  have  been  so  held  on  special  demurrer.  We 
think,  however,  its  averments  sufficient  to  exclude  the  case 
firom  the  operation  of  the  statute  of  limitations.  £.  S.  1843^ 
c  40,  s.  110. 
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But  there  is  a  fatal  error  in  the  record.    The  cause  was  Not.  Tem, 
tried  without  a  rejoinder  to  the  replication.  It  alleges  facts      ^^^*      • 
material  to  a  proper  decision  of  the  cause;  yet  they  remain     Duttov 
unanswered.    This  was,  in  effect,  a  trial  without  an  issue;  thb  Stats. 
and  such  a  trial  has  been  repeatedly  adjudged  erroneous. 

Per  Cwriam. — The  judgment  is  reversed  with  costs. 
Causei  remanded,  &c. 

T.  A.  Hendricks^  for  the  appellant. 

Jf.  IL  Rap^  for  the  appellee. 


Button  v.  The  State. 
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In  criminal  proeecatioiis,  another  indictment  pending  for  the  same  oflfenoe 
constitates  no  ground  of  abatement. 

Indictment  for  forgery.  A  change  of  renne  was  taken  from  the  Steuben  to  the 
De  Kalb  Circuit  Conrt.  The  prisoner  applied  for  a  continuance  on  an 
affidarit  alleging  Oat  A.,  B,  and  C,  were  material  witneues,  &c. ;  that  they 
reeided  in  Sieuben  county;  that  he  expected  to  pro^e  bj  them  that  D.  and 
E,,  two  material  witnesses,  who  were  then  in  attendance  to  testify  against 
him,  were,  at  that  time,  persons  of  bad  reputation,  and  ought  not  to  be 
believed  under  oath;  that  the  change  of  Tenue  was  gnnted  on  the  pre- 
ceding Wednetday,  and  that  on  the  next  day  he  caused  a  subpoena  to  ba 
issued  for  said  witnesses  by  the  deriL  of  the  Z>s  Kialb  Circuit  Court,  which 
was  mailed  to  the  sheriff  of  Steuben  county,  and  receiyed  by  him  on  Smdcof 
last,  and  served  on  said  witnesses  on  the  next  day;  that  the  witnesses  had 
not  had  soffldent  time  to  be  in  attendance,  but  he  beliered  be  could  procure 
their  attendanee  at  the  then  next  tenn  of  the  Court;  that  he  knew  of  no 
other  witnesses  by  whom  he  could  prore  the  same  fiu;ts;  and  that  the  affida- 
Tit  was  not  made  for  delay,  &c.    Hdd,  that  the  affidavit  was  sufficient. 

APPEAL  from  the  De  Kalb  Circuit  Ck)urt.  ^!^ 

Davison,  S.—DntUm,  on  the  29th  of  April,  1851,  was  ^^'****^" 
indicted  for  forgery  in  the  Steuben  Circuit  Court  He 
pleaded  in  abatement  as  follows:  That  before  this  indict- 
ment was  found,  viz.,  at  the  October  term,  1850,  he  was 
indicted  in  that  Court  for  the  identical  offence  charged  in 
the  present  indictment,  and  on  his  petition  the  venue  in 
that  behalf  was  changed  to  the  De  Kalb  Circuit  Court;  . 
that  the  parties  in  this  and  the  former  prosecution  are  the 
same,  &a,  and  the  former  indictment  is  still  pending  in 
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Not.  Teni,  the  De  KaXb  Cfarcait  Court,  as  by  tiie  lecordB,  tx^  appeals, 
^Q^'  and  this  he  is  ready  to  verify,  &€•  To  this  plea  there  was 
DuTTov  a  demurrer  sustained* 
Tu  Stati.  The  prisoner  was  then  arraigned  and  pleaded  not  guilty; 
whereupon  he  applied  for  and  obtained  a  change  of  yenne. 
The  cause  was  ordered  to  the  county  of  De  KaJb  for  trial, 
and  the  clerk  directed  to  transmit  a  transcript  of  the  pro- 
ceedings and  the  original  papers  to  the  Circuit  Court  of 
that  county.  This  change  was  taken  on  the  30th  of  Aprils 
and  on  the  6th  of  May^  being  the  second  judicial  day  of 
the  May  term,  1851,  of  the  De  KM  Circuit  Court,  such 
transcript  and  papers  were  duly  filed  in  that  Court,  and  on 
that  day  the  case  was  called  for  trial*  Thereupon  the 
prisoner  moved  for  a  continuance.  In  support  of  the  mo- 
,  tion  he  filed  an  affidavit,  alleging  that  James  Baker j  Joseph 
WoodhaU  and  Abram  Walters  were  material  witnesses  for 
him  on  the  trial;  that  they  resided  in  Steuben  county,  in 
this  state;  that  he  expected  to  prove  by  them  that  Martin 
and  Mary  Price^  two  material  witnesses,  who  then  were  in 
attendance  to  testify  against  him,  were,  at  that  time,  per- 
sons of  bad  reputation  and  ought  not  to  be  believed  under 
oath;  that  the  change  of  venue  in  this  case  was  granted 
on  last  Wednesday^  and  on  the  Thursday  succeeding  he 
caused  a  subpoena  to  be  issued  for  said  witnesses  by  the 
derk  of  the  De  Kalb  Circuit  Court,  which  was  mailed  to 
the  sheriff  of  Steuben  county,  and  received  by  him  on  Sm^ 
day  last,  and  served  on  said  witnesses  on  the  next  day; 
that  the  witnesses  have  not  had  sufficient  time  to  be  in 
attendance,  but  he  believes  he  can  procure  their  attend- 
ance at  the  next  term  of  this  Court;  that  he  knows  of  no 
other  witnesses  by  whom  he  can  prove  the  same  facts; 
and  that  the  affidavit  was  not  made  for  delay,  &c. 

The  motion  was  overruled,  and  the  cause  submitted  to 
a  jury.  Verdict  for  the  state.  New  trial  refiised,  and 
judgment,  &c. 

The  errors  assigned  are,  1.  The  sustaining  of  the  de- 
murrer to  the  plea.    2.  The  refusal  to  continue  the  cause. 

The  demurrer  was  correctly  sustained.  Another  indict- 
ment pending  for  the  same  offence  constitutes  no  ground 
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of  abatement.    TMb,  in  criminal  prosecutions,  seems  to  be  Not.  Ttrm, 
the  settled  rule,  and  we  peioeive  nothing  in  the  plea  before      ^^^ 
us  exempting  it  £iN>m  the  force  of  that  mle.    1  Chitty's    Thommov 
Crim.  Law  447.  Bassbtt. 

Bat  the  oontinaance  should  have  been  granted.  Under 
the  circumstances  detailed  in  the  record,  the  affidavit  was,  ^ 
in  our  opinion,  sufficient.  It  shows  that  a  proper  degree 
of  diligence  was  used  to  procure  the  attendance  of  the 
witnesses;  and  it  is  made  to  appear  that  tiieir  testimony 
would  have  been  material  on  the  triaL  We  think  the  re» 
fnsal  to  continue  the  cause  was  not  a  proper  exercise  of 
judicial  discretion,  and  was,  therefore,  erroneous. 

Per  Curiam. — The  judgment  is  reversed.    Cause  re* 
manded,  &c. 

JL  Braekemidgey  Jr.,  for  the  appellant 

R.  A  BMey^  N.  B.  Taylor  and  J.  Cobumy  for  the  state. 


Thompson,  Treasurer,  dec,  v.  Bassett  and  Others. 

Then  Is  no  TMted  zigkt  In  a  penaltf ;  and  an  action  can  not  be  mainlrined  to 
reooTer  it  after  the  act  ginog  it  is  repealed,  imless  it  be  saired  by  the  repeal- 
ing act. 

Prosecntions  on  penal  bonds  execnted  nnder  die  laws  prior  to  1858  licensing 
die  retailing  of  spiiitoons  Hqnor,  w«re  not  saved  by  the  17th  sectton  in  the 
llqnor  aet  of  that  year. 

APPEAL  ficom  the  Daviea  Circuit  Ck)urL  Mmdo^, 

Perkins,  J^— Debt  upon  a  penal  bond.    Demunrer  to  the  ^^**"^  "• 
dedamtion  and  judgment  for  the  defendants  thereon. 

The  suit  was  commenced  in  Jime,  and  tried  in  AugMi^ 
1853. 

The  bond  on  which  the  action  was  brought,  was  exe* 
cuted  on  the  12th  of  June^  1852,  by  BasteUf  as  principal, 
and  Creese  and  Aikmanj  as  sureties,  payable  to  l^ampeont 
treasurer  of  Daviesi  county,  and  his  successors  in  office, 
and  conditioned  that  BasseU^  who  had  been  licensed  to 
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Not.  Tafm,  retail  spiiitaous  liqnon,  shonld  not  permit  gambling,  &c^ 
^Q^      in  bis  bouse,  but  should  observe  the  laws,  &c. 

TH0MP80K        Breaches  of  the  condition  were  assigned  in  the  deda- 

BxssBTT.     ration. 

There  is  no  vested  right  in  a  penalty;  and  an  action 
-  can  not  be  maintained  to  recover  it  after  the  act  giving 
it  is  repealed,  unless  it  be  saved  by  the  repealing  act*  Tie 
State  V.  Yaumans  et  oLj  tmtCj  p.  280.  In  the  case  of  the 
State  of  Maryland  v.  3%e  Baltimore  and  Ohio  Railroad 
Company^  3  How.  (U.  S.)  R.  534,  the  legislatuie  of  Man^ 
land  required  said  company  to  locate  their  road  through 
certain  points,  and  provided  that  if  the  road  was  not  so 
located,  the  company  should  forfeit  1,000,000  dollaia  to  the 
state  for  the  use  of  Washington  county.  The  company 
did  not  locate  the  road  as  required  by  the  law  (which  was 
a  part  of  the  charter,  and  accepted  by  the  company),  a  suit 
was  instituted  for  the  forfeit,  for  the  benefit  of  Washingion 
county,  and  while  it  was  pending  the  legislature  passed 
another  act  remitting  the  forfeit,  ^and  directing  any  suit 
instituted  to  recover  it  to  be  discontinued." 

In  delivering  the  opinion  of  the  Supreme  Court  of  the 
United  States  upon  this  repealing  act,  chief  justice  Taney 
says,  the  power  of  the  state  to  remit  penalties  and  forfeit- 
ures is  too  well  settled  to  admit  of  controversy.  <<The 
repeal  of  the  law  imposing  the  penalty,  is  of  itself  a  remis- 
sion. 1  Cranch  104.-5  Cranch  281.^^  Cranch  203,  329L 
And  in  the  case  of  the  United  States  v»  Morris^  10  Wheat 
287,  this  Court  held,  that  Congress  had  clearly  the  power 
to  authorize  the  secretary  of  the  treasury  to  remit  any  pen- 
alty or  forfeiture  incurred  by  the  breach  of  the  revenue 
laws,  either  before  or  after  judgment;  and  if  remitted 
before  the  money  was  actually  paid,  it  embraced  the  shares 
given  by  law  in  such  cases  to  the  officers  of  the  customs, 
as  well  as  the  share  of  the  United  States.  The  right  to 
remit  a  penalty  like  this  stands  upon  the  same  principles. 
^  We  are,  therefore,  of  opinion,  that  the  law  of  1840, 
heretofore  mentioned  (that  remitting  tiie  forfeit)  did  not 
impair  the  obligation  of  a  contract,"  &c.  See,  also,  Norris 
V.  Crocker  et  aLj  13  How.  (U.  S.)  R.  429. 


OP  THE  STATE  OP  INDIANA.  637 

The  question  then  arises,  has  the  license  law  under  Nor.  Tenn, 
'vhich  the  bond  in  question  was  executed,  been  repealed?      ^0^* 

It  was  a  law  upon  the  subject  of  retailing  spirituous  Thompson 
liquors;  and  in  Marchj  1853,  an  act  came  into  force,  the  BAssm 
19th  section  of  which  reads  thus: 

^  All  laws  on  the  subject  of  retailing  intoxicating  or  spir- 
ituous liquors  heretofore  enacted  are  hereby  repealed;  but 
all  offences  against  such  laws  shall  be  punished  as  if  such 
laws  had  not  been  repealed." 

Bid,  then,  the  legislature  intend  the  recovery  on  the  bonds 
in  these  cases  against  the  principals  and  their  sureties  as 
a  punishment  for  the  offences  constituting  the  breaches  of 
the  conditions  of  said  bonds? 

There  were  other  and  distinct  provisions  in  the  statutes, 
expressly  making  the  acts  constituting  breaches  of  the 
bonds  in  question  punishable  by  indictment  and  fine. 
Those  provisions  were  undoubtedly  saved,  as  to  then  ex* 
isting  offences,  when  the  repealing  act  was  passed 

Now,  if  we  decide  that  the  remedies  on  the  bonds  were 
designed  as  punishments,  in  the  legal  sense  of  the  term 
also,  and,  hence,  were  saved,  we  necessarily  hold  not  only 
that  the  principal  may  be  punished  twice  for  the  same 
offence,  but  that,  in  addition,  his  sureties  may  be  punished 
once  for  the  offence  of  the  principal. 

If,  on  the  other  hand,  those  remedies  are  not  to  be 
classed  under  the  head  of  punishments  for  crimes,  properly 
80  called,  then  they  are  not  saved  by  the  repealing  act,  as 
it  is  only  punishments  that  are  saved. 

We  think  prosecutions  on  the  penal  bonds  executed 
under  the  license  laws  prior  to  1853,  were  not  saved  by  the 
repealing  act  of  that  year. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

A.  JL,  Robinson^  for  the  appellant. 

JB.  A.  Clements^  for  the  appellees. 
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Not.  Tchb, 

^^^  Brock  v.  Parkeil 

Bbook 

T. 

Pabxbb.  OoTenaal  by  an  ^»pmitioe  agiinst  hii  master,  upon  the  iadentSTB,  for  neglect- 
ing  to  Bdiool  the  plaintiff;  Ac  The  ffoit  waa  oommeaoed  in  tiie  Cncoit 
Coort^  before  the  B.  8.  185S  took  effbct,  but  l&e  canse  was  tried  on  an 
amfmded  declaration  filed  after  they  took  effect  The  plaintiff'  recoTood 
Judgment  for  lest  than  50  doUarg,  no  MtK>ff  or  oonnter-daim  haying  been 
pleaded  or  proved. 

Bdd,  that  die  salt,  as  to  matten  of  practice,  was  to  be  govenied  bj  tiM 
B.  8. 1859. 

Held,  also,  that  tiie  defendant  was  entided  to  costs. 

Where  a  coTenant  in  an  indenture  of  apprenticeship  is  willi  the  apprentioey  he 
shoold  sne  alone  for  tiie  bvaadi. 

^«*»/»  jj        APPEAL  fifom  the  Harrison  Circuit  Court 

Perkins,  J^ — Parker  sued  Brock  in  covenant  for  a  bieach 
of  the  obligations  in  articles  of  apprenticeship,  and  recoY- 
ered  less  than  50  dollars.  The  suit  was  in  the  MarriKm 
Circuit  Court,  and  the  Court  gave  the  plaintiff  costs. 

The  breaches  of  covenant  alleged  were,  the  neglecting 
to  school,  teach  the  art  and  mystery  of  the  trade,  provide 
for,  &C.,  in  regard  to  the  apprentice,  as  the  articles  required 

But  two  errors  are  contended  for:  1.  That  the  plaintiff 
recovered  costs.  2.  That  the  suit  was  in  the  name  of  the 
apprentice. 

It  does  not  appear  when  the  suit  was  commenced,  nor  is 
it  materiaL  The  amended  declaration,  on  which  tiie  cause 
was  tried,  was  filed  in  October j  1853.  The  suit,  thoefore, 
as  to  matters  of  practice,  was  necessarily  governed  by  the 
statutes  of  1852.  Those  statutes  provicL,  sec.  896,  p.  126, 
voL  2,  that  the  party  recovering  judgment  shall  recover 
costs,  except,  &c.;  and  the  next  succeeding  section  397, 
enacts  that  in  actions  for  money  demands  on  contract, 
commenced  in  the  Circuit  Court,  the  plaintiff  shall  pay 
costs  if  he  recover  less  than  50  dollars,  unless  tiie  judg- 
ment  has  been  reduced  below  50  dollars  by  a  setoff  or 
counter-claim,  pleaded  and  proved,  &c. 

Sec.  797,  p.  223,  same  volume,  defines  money  demands 
on  contract  thus: 

"  The  phrase  <  moneg  demands  on  eontractj*  when  used 
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in  reference  to  an  action,  means  any  action  arising  out  Nor.  Term, 
of  contract,  where  the  relief  demanded  is  a  recovery  of      1854. 
money.*'  Wims 

Under  this  definition,  the  present  case  is  included,  and    hsastok. 
the  plaintiff  should  not  have  recovered  costs. 

On  the  second  point,  the  declaration  is  a  little  confused, 
but  it  seems  that  the  covenant  was  made  with  the  appren- 
tice, &c,  by  the  consent  of  his  guardian.  If  so,  the  appren- 
tice should  sue  alone,  and  not  jointly  with  his  guardian. 
The  articles  of  apprenticeship  do  not  appear  in  the  record. 

Per  Owriam4 — The  judgment,  in  respect  to  the  taxation 
of  costs,  is  reversed,  with  instructions  to  the  Circuit  Court 
to  render  judgment  for  the  costs  in  said  Court,  for  the 
defendant.  The  residue  of  the  judgment  is  afiSrmed.  It 
is  also  adjudged  that  each  party  pay  his  own  costs  in  this 
Court 

W.  T.  Otto  and  J.  &  Davisj  for  the  appellant 

IL  Orawfordy  for  the  appellee. 


Wire  v.  Heaston. 

On  an  appeal  from  the  jndgment  of  a  jwtice  of  the  peace,  if  tiie  defendant^ 
hATuig  been  penonaUy  snbpoenaed,  fail  to  i^pear,  the  plaintiff 't  demand  b 
taken  as  confessed. 

Proof  that  a  person  of  the  same  name  of  the  defendant,  was  senredArith  the 
snbpcena,  is  snfficient  CTidence,  privM  facie,  of  a  serrioe  on  the  defendant. 

APPEAL  from  the  Huntington  Circuit  Court  ^!f3L 

HovBY,  J^^ — This  action  was  commenced  before  a  justice 
of  the  peace.  Judgment  for  the  plaintiif,  and  an  appeal  to 
the  Circuit  Court  by  the  defendant  The  cause  was  again 
tried  at  the  August  term,  1853.  Motion  for  a  new  trial 
overruled,  and  judgment  for  the  defendant  Wire  appealed. 
The  record  is  very  imperfect,  but  it  is  shown  by  a  bill  of 
exceptions  that  Christian  Heaston  was  subpoenaed  as  a 
witness,  on  behalf  of  the  plaintifi^  and  being  called  at  the 
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Not.  Tcm,    commencement  of  the  trial  in  tiie  Circait  Conrt,  failed  to 

^°^       appear.     The  cause  of  action  filed  was  a  note  which  leads, 

Wiu  "  On  or  before  the  first  day  of  September  next,  for  value 

Hmastoit.    receiyedi  I  promise  to  pay  Peter  Wire  fifty  dollars  in  sawing. 

October  13th,  1849.    [Signed]  Christian  HeasUm.^ 

The  bill  of  exceptions  does  not  profess  to  set  out  all  the 
evidence  in  the  cause;  and  the  only  question  properly 
raised  by  the  record,  is  as  to  the  effect  of  the  defendant's 
failure  to  appear  and  testify  as  a  witness.  The  48th  sec- 
tion, p.  459,  2  R.  S.  1852,  which  relates  to  trials  before 
justices  of  the  peace,  provides,  that  "either  party  may  in 
all  cases  have  the  other  sworn  as  a  witness,  and  if  tiie 
plaintiff  refuse  to  appear  on  being  personally  ^bpcenaed, 
or  being  present  refuse  to  swear,  the  cause  shall  be  dis- 
missed; if  the  defendant  refuse  to  appear  on  being  per- 
sonally subpcenaed,  kx  being  present,  refuse  to  swear,  the 
plaintiff's  demand  shall  be  taken  as  confessed;  no  set-off 
allowed,  and  judgment  entered  accordingly;  but  such  tes- 
timony shall  not  be  used  as  evidence  in  any  other  case, 
civil  or  criminal,  against  such  party  testifying;"  and  the 
67th  section,  page  463,  of  tiie  same  act,  provides,  that  on 
appeal  the  same  rules  shall  be  observed  as  on  trials  before 
the  justices  of  the  peace.  Under  these  sections,  as  the  de- 
fendant was  subpoenaed  and  did  not  appear,  it  was  not 
necessary  for  the  plaintiff  to  adduce  any  evidence;  the 
Court  was  compelled  to  take  his  cause  as  confessed. 

The  defendant  insists  that  it  was  not  sufficient  for  the 
plaintiff  to  show  that  Christian  Heaston  was  subpoenaed, 
but  that  he  should  have  gone  further  and  identified  him 
with  the  defendant  This  we  think  would  be  requiring 
too  much  of  the  plaintiff  The  proof  made  by  him  was 
prima  facie  evidence  of  service  on  the  defendant,  and  suffi- 
cient for  defietult  unless  the  contrary  was  shown.  The  role 
insisted  on  by  the  defendant's  counsel,  would  require  proof 
of  identity  in  every  case  of  default,  in  ordinary  suits. 

Per  Curiam. — The  judgment  is  reversed  with  ccNsts. 
Cause  remanded,  &c* 

J.  R.  Slacky  for  the  appellant 

/.  JS.  Cojffrothj  for  the  appellee. 
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Not.  Term, 
Smith  v.  Thb  State.  1854. 


Smith 
In  criminal  cues,  hi  die  Snpreme  Court,  when  there  is  a  lerersal  of  the  jndg^  t. 

ment  which  does  not  pnt  an  end  to  the  case,  but  leayes  it  for  farther  action   ^^"  State. 
of  the  Court  below,  the  defendant  most  pay  the  costs  which  he  has  made  in 
the  Supreme  Court ;  bat  where  snch  rerersal  pats  an  end  to  the  prosecntion, 
and  leayes  to  the  inferior  Coart  simply  the  da^  of  difmissing  it,  the  defend- 
ant is  not  liable  for  snch  costs. 

MOTION  to  correct  a  judgment  for  costs  and  to  recall 
a  fee-bill. 

Perkins,  J. — Smith  was  convicted  below,  but  the  judg- 
ment was  reversed  in  this  Court,  on  the  ground  that  the 
Court  rendering  it  had  no  jurisdiction.  It  was  not  made  a 
part  of  the  judgment  of  this  Court  that  the  reversal  should 
be  without  costs,  and,  hence,  the  clerk  issued  his  fee-bill 
for  their  collection. 

It  is  contended  that  the  judgment  here  should  have  been 
without  costs,  and  that  the  fee-bill  should  be  recalled. 

We  concur  in  the  opinion. 

Costs  are  regulated  by  statute,  and  are  given  generally 
i97here  a  defendant  is  convicted.  But  in  the  criminal  prac- 
tice act,  2  R.  S.,  p.  383,  in  the  article  following  that  regu- 
lating aj^als  to  the  Supreme  Court,  section  169  enacts 
that— 

'^  When  a  defendant  is  acquitted  in  a  criminal  action  he 
is  not  liable  for  any  costs,  except  when  otherwise  provided 
in  this  act." 

There  is  no  difficulty  in  applying  this  act  in  the  inferior 
Court.  Whenever  the  defendant  is  acquitted,  that  is,  as 
-we  understand,  finally  discharged  firom  any  given  prosecu- 
tion, either  by  a  verdict,  motion  to  quash,  nolle  prosequi^ 
&c,  he  pays  no  costs. 

The  difficulty  lies  in  its  application  in  the  Supreme 
Court  When  is  a  defendant  ** acquitted"  here?  He  is 
prosecuted  below  on  a  good  information  and  is  convicted; 
but  the  Court  give  an  erroneous  instraction,  or  admit  ille- 
gal evidence,  and,  for  such  cause,  the  judgment  is  reversed 
and  the  cause  remanded  for  further  proceedings  below. 
Here,  it  is  evident,  the  defendant  is  not  acquitted,  that  is, 
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Nor.  Tcm,  finally  discharged  from  the  proBecntion,  and  he  most  pay 
^•^^  costs.  Again.  A  defendant  is  convicted  below,  upon  a 
R0BBBT8  bad  information,  or  in  a  case  where  the  Court  had  no  jnris- 
Hiaoivt.  diction — ^in  a  case,  in  short,  where  the  defendant  ought  to 
have  been  discharged  from  the  prosecution,  and  he  brings 
the  cause  to  this  Court,  where  it  is  reversed,  and  the  Court 
below  ordered  to  discharge  the  defendant.  Here,  the  de- 
fendant, we  think,  may  properly  be  said  to  be  acquitted  of 
the  prosecution,  and,  hence,  to  be  entitied  to  go  free  of 
costs.  We  may  lay  down  this  rule,  then,  for  the  Supreme 
Court:  that  in  all  cases  where  there  is  a  reversal  here  which 
does  not  put  an  end  to  the  cause,  but  still  leaves  it  to 
further  action  in  the  Court  bdow,  the  defendant  in  the 
prosecution  pays  his  costs;  but  in  all  cases  where  the 
reversal  here  puts  an  end  to  the  given  prosecution,  and 
leaves  to  the  Court  below  the  mere  duty  of  dismissing  the 
prosecution,  the  defendant  may  be  regarded  as  acquitted, 
and,  hence,  not  liable  for  costs. 

In  the  present  case,  the  judgment  below  was  reversed 
because  the  Court  below  had  no  jurisdiction.  That  Court, 
therefore,  ought  to  have  dischai^ed  the  defendant  without 
costs.  It  did  not  do  so,  and  the  defendant  was  compelled 
to  come  here  to  obtain  his  right,  and  this  Court  shonid 
direct  his  discharge  below.  Hence,  he  should  not  pay 
costs. 

Per  Curiam^ — The  motion  is  granted. 

W»  Marchf  for  the  appellant 

J.  W.  Oordonj  for  the  state. 


Monday, 
December  11. 


R0BEBT8  and  Others  v*  Hiooins. 

Olgectlons  to  lastrnctioiu  girea  miut  be  made  before  rerdicCy  or  they  are 

waiTed. 

APPEAL  from  the  Decatur  Circuit  Court 
HovET,  J. — MggifU  brought  an  action  in  the  Dectdur 
Circuit  Court,  fcnr  the  recovery  of  a  tract  of  land.    Boberts 
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and  the  other  defendants  appeared  and  answered,  setting  I3<^-  Tenn^ 
up  an  equitable  title  in  Roberts^  &c.    Biggins  replied  to      ^^^' 
the  answers,  and  on  the  fourth  judicial  day  of  the  April   Thb  Nbw- 
term,  1854,  the  cause  was  submitted  to  a  jury,  who,  on    Biohmoxp 
the  following  day,  returned  a  verdict  in  favor  of  the  plain-    c^^^^ 
ti£    The  defendants  below  thereupon  moved  in  arrest  of  _     ▼• 
judgment,  and  for  i^  new  triaL    On  the  seventh  judicial 
day  of  said  term,  the  counsel  for  the  defendants  below 
presented  to  the  Ck)urt  a  bill  of  exceptions  containing  the 
charges  given  by  the  Ck)urt  to  the  jury,  but  there  is  nothing 
in  the  record  that  shows  that  these  instructions  were  ob* 
jected  to  when  given  by  tiie  Ck>urt    On  the  ninth  judicial 
day  of  said  term,  the  Court  oveiruled  the  motions  in  arrest 
and  for  a  new  trial,  and  rendered  judgment  on  the  verdict 
The  defendants  below  appealed  to  this  Court. 

There  is  no  evidence  in  the  record,  and  it  is  thought 
unnecessary  to  state  the  pleadings  at  large,  as  no  question 
is  presented  in  regard  to  tiiem. 

K  the  appellants  wished  to  avail  themselves  of  any  enro- 
n^us  instruction  given  by  the  Court,  it  was  their  duty  to 
have  made  objection  before  the  deliveiy  of  the  verdict 
Had  such  objection  been  made,  the  Court  mi^t  have  cor- 
rected the  error  befor<s  the  discharge  of  the  jury.  As  such 
objection  does  not  appear  to  have  been  made,  any  error 
the  Court  may  have  conmutted  in  giving  the  charge  must 
be  considered  as  waived.  The  case  of  Jones  v.  Van  Patten^ 
3  Ind.  B.  107,  is  in  point 

Per  Ouriam. — The  judgment  is  affirmed  with  costs. 

X  Ryman^  for  the  appellants. 

J.  &  Scobeffj  for  the  appellee. 


The  Newcastle  and  Richmond  Railroad  Cobipant  v. 
BaimBACK. 

In  a  proceeding,  under  the  B.  S.  185S,  for  the  aMossment  of  damages  for 
lands  appioprialed  by  the  constracdon  of  a  railroad,  die  jury  can  not  oon- 
slder  the  benefit  which  the  road  may  be  to  the  land-owner. 


teomAOK. 
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Not.  Tom,   £i  a  rait  against  a  nflroad  eompaay  by  didr  ooiponile  name,  a  stoddiokler, 
1854.  «  Bttdii  is  not»  within  the  meaaing  of  t.  S88,  p.  80,  S  B.  S.  1853,  a  party  to 

— — — ^     Reaction. 

CkvnM  An  ^  '^  *^'  against  a  railroad  company,  a  stockholder  is  a  competent  witeess  lor 
BioiiMOKi>       tiie  company. 
Railmoad 

OOMPAVT 

jr^ APPEAL  fifom  the  Wayne  Ciiciiit  Court 

Stuart,  3s — This  was  a  proceeding^y  Brumbaek  againat 

^^^^^  12  the  company,  for  damages  oocasioned-by  the  constmctioii  of 

the  road    Several  errors  ai%  assigfted,  only  two  of  which  it 

iB  deemed  of  any  importance  to  notice — the  evidence  not 

being  in  the  record. 

The  Conrt  instracted  the  jury  that  in  inquiring  of  the 
damages  to  which  Brumbaek  was  entitled,  they  shonld  take 
into  consideration  the  advantages  as  well  as  the  injuries 
resulting  from  the  proposed  improvement.  This  was  erro- 
neous. McMahon  v.  The  CincinnaHj  4^.,  Railroad  Comr 
pany^  anUe^  p.  413. 

The  company  introduced  A,  B.  and  C  as  witnesses  in 
their  defence.  But  Brumbaek  objected,  because  they  were 
stockholders  in  the  company,  and  thus  interested  in  the 
result  The  fact  of  interest  was  admitted.  The  Court 
thereupon  excluded  the  witnesses  as  incompetent  by  rea- 
son of  interest,  and  because  ^they  were  virtually  parties  to 
the  suit"  This  was  also  erroneous.  Their  interest  went 
only  to  their  credibility.  2  R.  S.  80,  sec  238.  And  the 
artificial  person  known  as  the  Newcastle^  ^e.^  Railroad 
Company  was  the  only  party  to  the  record.  2  R.  S.,  supra. 
The  party  for  whose  use  the  suit  is  brought  means  the 
usee  of  record,  under  the  old  practice.  That  the  fact  of 
his  being  usee  might  not  be  shown  in  some  othar  way,  we 
do  not  decide.  We  only  say  that  not  being  the  usees  of 
record,  and  no  attempt  being  made  to  show  that  they  were 
usees  in  fact,  they  were  competent  witnesses.  Their  inte- 
rest as  stockholders  did  not  go  to  their  competency. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

W.  Grose  and  X  Perry^  for  the  appellants. 

J.  and  H.  C.  Rariden,  for  the  appellee. 
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FooLEsoNo  t;*  Moon. 


Not.  Teim, 
1854. 

FoOLBtOHO 
V. 

In  awnmpsit^  where  the  suit  wu  eommenced  in  the  Circuit  Courts  and  the       Hook. 
phuntiff 'fl  eyidence  showed  that  the  sum  due,  and  for  which  he  was  entitled 
prima  faae  to  recoTer,  was  less  than  50  dollars,  the  defendant,  nnder  the  B. 
S.  1843,  was  entitled  to  a  judgment  for  costs. 

ERROR  to  the  Johnson  C3irctiit  Court  T"^' 

Stuart,  J^^ — Assumpsit  by  Moon  against  Fogksong  to 
xecoyer  for  professional  services  rendered  as  a  physician, 
&c  Damages  laid  at  100  dollars,  amount  claimed  in  the 
bill  of  particulars  75  dollars.  Jury  triaL  Verdict  and 
judgment  for  Moon  for  23  dollars  and  50  cents.  FogU" 
song  moved  the  Court  for  a  judgment  in  his  favor  for  costs. 
But  the  Court  overruled  the  motion,  and  the  costs  were 
allowed  to  follow  the  judgment.  This  is  the  only  error 
complained  of. 

The  evidence  is  all  made  part  of  the  record.  The  find* 
ing  of  the  jury  is  sustained  by  it.  The  case  is  governed 
by  the  R.  S.  1843,  pages  864-5,  which  have  several  times 
received  construction  in  this  Court  The  rule  is,  that  when 
the  evidence  for  the  plaintiff  does  not  make  out  on  his  part, 
independent  of  set-offs,  a  substantive  claim  of  50  dollars  or 
upwards,  he  is  not  entitied  to  costs.  8  Blackfl  556^ — 3  Ind 
430. 

Here  it  clearly  appears  that  there  was  no  set-off,  and  that 
no  matters  of  payment  were  adduced  under  the  general 
issue.  The  question  turned  entirely  on  the  value  of  the 
services  rendered  by  doctor  Moonj  agreeably  to  the  usual 
rates  of  charge.  And  the  verdict,  sustained  as  it  is  by  the 
evidence,  must  be  regarded  as  the  amount  due.  Moon  had 
a  right  to  sue  in  the  Circuit  Court  for  any  amount  But  if 
the  evidence  showed  that  the  sum  due,  and  for  which  he 
was  entitied  prima  facie  to  recover,  was  less  than  50  dol- 
lars, there  should  have  been  judgment  against  him  for 
costs.  HiUchens  v.  Smithy  8  Blackf.  122. — Edmonds  v. 
Paskins^  id.  196. — Dayton  v.  HaU^  id,  556. — ESgrn^m  v. 
Brown,  3  Ind.  430. 
Vol.  V--35 
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Not.  TvBkf 

1854. 
Wiiicox 

T. 
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Per  Curiam, — The  judgment,  as  respects  the  taxation  of 
costs,  is  reversed ;  otherwise  it  is  affirmed. 
F.  M.  Fincht  for  the  plaintiA 
O.  M»  Overstreet  and  A.  B.  Hmier^  for  the  defendant 


Wilcox  v.  Hooan. 


Tuaday, 


A  JudM  of  tiM  pMuse,  bjr  tha  B.  8. 1848,  iHieie  tlie  gnrnmea  of  Hm  i 
WM  In  tort  i&d  tlie  dimflget  ckimed  «xoeedod  50  doBm,  had  no  jniMk- 
tion. 

When  ft  hftflment  b  for  the  lole  benefit  of  the  bailee,  the  lew  requires  great 
dfligenee  on  hii  part  and  makes  Um  resiKmsible  ibr  sUght  ne^ect 

APPEAL  from  the  Vamderbwrgh  Circuit  Court 

Davison,  J.. — This  suit  was  commenced  on  the  4th  of 
December^  1852,  before  a  justice  of  the  peace.  The  cause 
of  action  is  as  follows: 

^^Jokn  JL  Wilcox  boirowed  my  mare,  valued  at  60  dol- 
lars, on  the  4th  of  Avgwt^  1852,  and  pronused  to  return 
her  in  half  a  day  or  one  day,  and  let  another  man  ( Cook) 
have  her  to  ride,  who  rode  her  three  days  and  killed  her  by 
hard  riding  and  bad  usage.  To  my  damage  100  dollars. 
[Signed]  Edward  Hogan.'' 

Before  the  justice,  Blogan  recovered  55  dollars.  WUcoz 
appealed.  In  the  Circuit  Court  the  evidence  tended  to 
show  that  Wilcox  got  the  mare  to  use  in  hunting  his  hcxse 
which  had  gone  astray,  and  that  Hogem  knew  the  purpose 
for  which  his  mare  was  to  be  used;  that  one  Cook^  in  the 
employment  of  WUcox^  made  use  of  the  mare  three  days, 
and  then  returned  her;  that  about  two  weeks  after  the 
mare  was  returned,  she  died,  and  that  her  death  was 
caused  by  hard  riding  and  bad  usage,  while  in  CooVs  pos- 
session. 

Verdict  for  the  plaintiff  below.  New  trial  refused  and 
judgment,  &c 

In  the  cause  of  action  the  mare  is  alleged  to  be  worth 
60  dollars,  and  damages  are  laid  at  100  dolisrs.   Now,  had 
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the  justice  of  the  peace  jiiiisdiction?    This  is  the  only  Hot.  Term, 
question  raised  in  the  cause.  ^Q^* 

By  an  act  in  force  when  this  suit  was  brought,  it  was  Thx  Ma'Yob, 
provided  that  the  jurisdiction  of  a  justice  should  extend  to  wMuovrihui 
100  dollars  in  debt,  covenant  and  assumpsit;  but  in  all     YTmu 
actions  founded  in  tort  to  50  dollars  only.    B.  8. 1843,  c. 
47,  s.  2. 

The  nature  of  the  complaiut  must,  in  this  case,  deter- 
mine  the  extent  of  the  jurisdiction.  If  the  gravamen  of 
the  action  is  in  icxty  the  justice  had  no  authority  to  adju- 
dicate upon  the  merits  of  the  controversy,  because  the 
damages  are  an  amount  to  which  his  jurisdiction  did  not 
extend.  But  in  the  record  there  is  nothing  leading  to  that 
conclusion.  This  was  an  ordinary  case  of  baihnent,  for 
the  sole  benefit  of  Wilcox^  the  bailee.  The  law  required 
great  care  on  his  part  and  made  him  responsible  for  slight 
neglect  Story  on  Bailment,  s.  23.  Wilcox  received  the 
mare,  at  least,  under  an  implied  promise  to  use  her  with 
sufficient  care,  and  to  return  her  within  a  reasonable 
period.  A  feilure  to  comply  with  that  contract  constituted 
the  substance  of  the  complaint.  Therefore,  the  action  was 
not  founded  in  tort;  but  upon  a  breach  of  contract 

Whether  Wilcox  did  or  not  fulfil  his  implied  engage- 
ment, was  a  question  for  the  jury;  and  we  think  the 
weight  of  evidence  supports  their  verdict 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

J.  O.  Jones  and  X  K  Blj/thCy  for  the  appellant 
^  C  Baker ^  for  the  appellee. 


The  Mayor  of  the  Citt  of  Jeffebsonville  v.  Weems  |i«^  ^ 

and  Others.  jjj    48 

186    ooo 

WhentlMwoidsof  astntntearomiiceptibleof  two  dUfonnt  seoMS,  tlie  Court 
will  adopt  tfait  flenae  which  wiU  not  lead  to  aa  abrarditjr. 

The  intent  of  a  ftatate,  as  coUected  from  aa  examination  of  the  idiole  and  all 
ilf  parti,  win  prerail  over  the  literal  import  of  particalar  terms  and  control 
its  strict  letter,  where  tiie  letter  would  lead  to  poisiUe  nijastioe  and  contn-  ^  ^J 
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Not.  Term,    Section  82  of  the  "act  for  the  inoorpontion  of  cities/'  approTed  Jtaw  18, 185S, 

1854«  ^"^v*  iatended  to  pnmde  a  mode  for  tiie  annftxing  of  lands  to  cHies  in  all 

— i~~ cases  not  proTided  for  by  section  81  of  the  same  act. 

Tar  MATom, 

rBBsoirnLu.      APPEAL  from  the  Clark  Circuit  Court. 
Wnxs  Davison,  J. — The  mayor  and  common  council  of  the 

-^^j^  city  of  Jeffersonvitte  applied,  by  petition,  to  the  board  of 
December  19.  county  commissioners  of  Clark  county,  for  the  annexation 
to  that  city  of  certain  territory.  French  Weems  and  others, 
the  owners  of  the  property  sought  to  be  annexed^  appeared 
to  the  petition,  and  resisted  the  application  by  remon- 
strance. 

The  board  made  an  order  in  compliance  with  the  prayer 
of  the  petition,  from  which  the  defendants  appealed;  and 
the  Circuit  Court,  upon  their  motion,  dismissed  the  case, 
on  the  ground  that  it  was  not  within  the  jurisdiction  of 
the  board  of  commissioners. 

The  record  shows,  that  prior  to  the  commencement  of 
this  suit,  a  certain  corporation  named  the  ^TeffersonviUe 
Association^^  made  a  map  of  the  city  of  Jeffersonvitte  and 
of  the  territory  prayed  to  be  annexed,  which  map,  includ* 
ing  ninth  street,  was  duly  recorded;  whereby  that  street 
and  the  lots  south  of  it  became  a  part  of  the  city;  but  the 
map,  so  far  as  it  embraced  the  lots  laid  off  north  of  ninth 
street,  was  never  recorded.  This  map  was  before  the  coiti- 
missioners  when  they  tried  the  cause,  having  accompanied 
the  petition  as  part  of  it,  and  as  descriptive  of  the  territory 
in  question.  Had  the  county  board  power  to  annex  %o 
the  city  the  lots  designated  in  the  unrecorded  part  of  the 
map?     This  is  the  only  question  before  us. 

An  act  entitled  ''an  act  for  the  incorporation  of  cities," 
approved  June  18, 1852,  contains  the  following  provisions: 

"Sec.  81.  Whenever  there  shall  be  lots  laid  off  and 
platted,  adjoining  such  city,  and  a  record  of  the  same  is 
made  in  the  recorder's  office  of  the  proper  county,  the  com- 
mon council  may,  by  a  resolution  of  the  board,  extend  the 
boundary  of  such  city,  so  as  to  include  such  lots;  and  the 
lots  thus  annexed  shall  thereafter  form  a  part  of  such  city 
and  be  within  the  jurisdiction  of  the  same,''  &c. 

^  Sec.  82.     When  any  city  shall  desire  to  annex  contig- 
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nous  territory  thereto,  not  platted  or  laid  off,  the  common   ^o^*  '^eno, 
council  shall  present  to  the  board  of  county  commissioners      ^0^^* 
a  petition,  setting  forth  the  reasons  for  such  annexation,  Thb  Mayor, 
and  shall  accompany  the  same  with  a  map  or  plat  accu-  ]>sbsovyiix£ 
rately  describing  by  metes  and  bounds  the  territory  pro-     ^^^ 
posed  to  be  attached,  which  shall  be  verified  by  affidavit." 
1 IL  S.  1852,  pp.  220, 221. 

These  are  the  only  provisions  in  our  statutes  prescribing 
the  mode  in  which  a  city  may  extend  her  boundaries. 

The  common  council,  it  is  evident,  had  no  right,  by  reso- 
lution, under  section  81,  to  include  the  lots  north  of  ninth 
street;  because  no  plat  of  them  had  ever  been  recorded. 
Nor  can  these  lots  be  annexed  in  the  mode  prescribed  in 
section  82,  if  the  power  given  to  the  commissioners  be  re- 
stricted by  the  literal  import  of  the  words  ^<not  platted  or 
laid  off,"  as  used  in  that  section.  These  words,  if  literally 
interpreted,  would  deprive  the  county  board  of  jurisdiction 
in  the  present  case;  but  it  seems  to  us  that  such  construc- 
tion should  not  be  adopted,  because  it  would  lead  to  ab- 
surd results,  in  conflict  with  the  manifest  intent  of  the 
law-maker.  If  the  opinion  of  the  Circuit  Court  be  correct, 
the  owners  of  land  adjacent  to  a  city  might,  in  every  in- 
stance, prevent  the  extension  of  her  boundaries,  by  laying 
it  off  in  lots  and  platting  them,  but  refusing  to  record  the 
plat.  This  result  was  not  intended  by  the  legislature. 
But  it  seems  plain,  when  we  look  into  both  sections,  that 
they  did  intend  that  a  city,  when  necessary  for  the  accom- 
modation of  her  growth  and  business,  might  exercise  the 
power  of  extending  her  boundaries  alike  towards  all  con- 
tiguous territory,  whether  it  be  platted  or  laid  off  or  not. 
We  are,  therefore,  of  opinion  that  the  latter  section  was 
designed  to  embrace  all  the  land  adjoining  a  city,  for  the 
annexation  of  which  no  provision  was  made  in  section  81. 
And  to  construe  these  enactments  otherwise  than  in  con- 
formity with  such  intention,  would,  in  effect,  make  them 
contradict  themselves. 

**  When  the  words  of  a  law  are  susceptible  of  two  differ- 
ent senses,  the  Court  will  adopt  that  sense  which  will  not 
lead  to  an  absurdity."    Smith's  Comm.  664.    Again,  <4t 
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Nov.  Tenn,   is  the  duty  of  Courts  to  execute  all  laws  according  to  ttcir 

^^^*      true  intent  and  meaning:  that  intent  when  collected  from 

Thb  Matob,  the  whole  and  every  part  of  a  statute  must  prevail,  even 

FBuoHTiLLB  ovcr  the  literal  import  of  terms,  and  control  the  strict  letter 

Wmiis.      ®^  ^^  ^*^»  when  the  latter  would  lead  to  possible  injnstice 

and  contradictions.'*    li.  662. — 1  Eenf  s  Comm.  462. 

These  are  settled  rules  of  construction  and  may  be  aptly 
applied  to  the  case  under  consideration*  It  is  true,  the 
words  "not  platted  or  laid  oflP'  may  be  taken  to  refer  to 
an  unrecorded  plat.  This  would  seeiti  to  be  their  literal 
meaning;  but  in  that  sense  they  would  not  express  tiie 
intent  of  the  law.  They  may,  however,  refer  properly  to  a 
recorded  plat,  because  that  word,  when  used  in  reference 
to  territory  laid  off  in  the  manner  of  city  or  town  lots,  in 
most  cases,  involves  the  idea  that  such  plat  has  all  the 
requirements  of  the  statute  necessary  to  make  it  elective; 
that  it  has  not  only  been  acknowledged,  but  duly  recorded 
in  the  proper  office.  1  R.  S.,  p.  493,  s.  1.  Indeed  it  is 
haxdly  doubtful  that  the  law,  when  it  speaks  of  a  pH 
always  means  a  recorded  one;  and  if  it  be  unrecorded,  it 
is,  in  legal  contemplation,  no  plal  This  sense  of  the  w(Hd 
would  authorize  the  phrase  "not  platted  or  laid  off,"  tabc 
read  thus:  "not  platted  or  laid  off  and  a  plat  thereof  re- 
corded." Such  interpretation  would  render  the  two  se^ 
tions  consistent  with  the  plain  intent  of  the  legislatoie, 
viz.,  that  the  county  board  should  have  tiie  power  to  annex 
to  a  city  any  adjacent  territory  not  embraced  in  section  81; 
in  other  words,  all  such  territory  as  was  not  included  in  a 
recorded  plat.  This,  we  think,  is  the  proper  construction 
of  the  above  sections  when  taken  together;  and  the  judg- 
ment of  the  Circuit  Court  must,  therefore,  be  reversed. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

W.  T.  Otto  and  J.  &  Davis^  for  the  appellant 
C  Detoet/j  for  the  appellees. 
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Nov.  Tenn, 

Scott  and  Wife  «.  Morrison  aad  Another,  Ezecfatonu        "iS^ 

Scott 

The  penonal  Mtata  of  »  dgcedeot  oonstitileS'liba  primary  fond  for  the  pfty-    Momusox. 
ment  of  debts. 

A  testator  may,  howerer,  exonerate  his  personal  estate  and  charge  the  pay- 
ment of  his  debts  upon  ibe  realty. 

Bnt  he  will  not  be  taken  to  have  done  so  wUiiont  ft  dear  expression,  lo  be 
eoUeded  firom  the  whole  wilL 

A  general  beqnest  of  personal  prc^erty  will  not  exempt  it  ftom  the  payment 
of  debts  so  as  to  diaige  nnderiBed  real  estate;  bat  a  specific  bequest  wiH. 

APPEAL  from  the  Crawford  Circuit  Court  ^JJ^  ^^ 

Perkins,  J. — Samuel  ScoU  died,  leaving  a  will,  of  which 
the  following  is  a  copy: 

^In  the  name  of  GK>d,  amen*  I,  Samuel  Scott,  of  OraW' 
ford  connty,  in  the  state  of  Indiana,  do  make  and  publish 
this  my  last  will  and  testament 

^  Item  Ist  My  will  is  that  my  foneral  expenses  and  all 
my  jost  debts  be  first  paid  ont  of  my  estate. 

^'I  give  and  devise  to  each  of  my  children,  to*wit,  Ma/ry 
Am  E.  Morrison,  WiUiam  K  Scott,  Oeorge  W.  Scott,  Jimes 
A.  Scott,  Samuel  T.  Scott,  Susan  &  Scott,  Calvin  K  ScoU, 
and  Isaac  M.  Scott,  each  the  sum  of  five  dollars. 

^I  give  and  demise  to  my  beloved  wife,  in  Ueu  of  her 
dower,  the  remainder  of  my  estate,  both  real  and  personal, 
which  I  now  own  or  possess  in  the  said  county  of  Craw* 
ford,  or  which  may  be  therein  at  the  time  of  my  decease, 
dnring  her  natural  life. 

"At  the  death  of  my  said  wife,  the  real  and  per8<Mial 
estate  as  aforesaid,  or  such  part  thereof  as  may  then  re- 
main unexpended  and  unconsumed,  I  wish  equally  divided 
between  my  said  children. 

"  I  do  hereby  nominate  and  appoint  James  Morrison  and 
William  Scott  executors  of  this  my  last  will  and  testament, 
hereby  authorizing  and  empowering  them  to  compromise^ 
adjust,  release,  and  discharge,  in  such  manner  as  they  may 
deem  proper,  the  debts  and  claims  due  me.  I  also  author- 
ize and  empower  them  to  sell  by  private  sale,  or  in  such 
manner,  upon  such  terms  of  credit  or  otherwise  as  they 
shall  think  proper,  all  or  any  part  of  my  real  estate  as  shall 
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Not.  Term,  i>e  necessary  to  carry  out  the  intention  of  this  will,  and 
^^^  deeds  to  purchasers  to  execute,  acknowledge  and  deliver, 
Scott  in  fee  simple.  I  do  hereby  revoke  all  fonner  wills  by  me 
Moxusoir.   made*     In  testimony,"  tec 

The  testator  owned  a  piece  of  land,  partially  paid  for,  in 
Harrison  county,  which  is  not  disposed  of  by  the  wiU,  and 
he  was,  at  his  decease,  to  a  certain  extent,  in  debt.  A  con- 
troversy has  arisen  between  the  widow  and  executors  upon 
the  construction  of  the  will,  totfbhing  the  question  whether 
the  personal  estate  devised  to  the  widow,  or  the  undevised 
real  estate,  is  to  be  first  applied  to  the  payment  of  debts, 
&C.,  and  the  widow  has  filed  this  bill  against  the  ezecutois 
to  obtain  the  opinion  of  the  Court  upon  the  question. 

The  Circuit  Court  held  the  real  estate  first  liable  to  the 
payment  of  debts. 

The  heirs  and  devisees  are  not  made  parties.  We  think 
they  should  have  been.  Their  rights  might  be  prejudiced 
by  the  decision  of  the  Court 

In  the  view  we  take  of  the  case,  however,  their  omisnon 
is  not  important 

We  think  the  Court  below  erred  in  holding  the  personal 
estate  exempted  firom  the  payment  of  debts  in  the  first  in- 
stance. The  personal  estate  constitutes  the  primary  fkmd 
for  the  payment  of  debts.  The  testator  may,  however, 
exonerate  it,  and  charge  the  debts  upon  the  realty.  But 
he  will  not  be  taken  to  have  done  so  without  a  dear  ex- 
pression, to  be  gathered  firom  the  whole  wiU,  to  that  effect 
On  this  point  the  law  is  well  settled  both  in  England  and 
in  the  United  States,  What  constitutes  such  an  exjveasion, 
is  the  difficult  question  now  arising  in  this  class  of  cases. 
It  was,  in  the  earlier  stages  of  the  law,  held  that  it  must 
be  by  an  express  declaration.  This  rule  is  now  modified, 
but  still  the  intention  to  exonerate  the  personal  property 
must  be  manifest 

Looking  at  the  language  of  the  will  before  us,  it  would 
seem  to  indicate  an  opposite  intention.  After  directing 
the  payment  of  his  debts  and  some  small  legacies,  without 
charging  them  upon  any  particular  kind  of  property,  the 
testator  proceeds:  ^I  give,"  &C.,  ^<to  my  beloved  wife,  in 
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lieu  of  her  dower,  the  remainder  of  my  estate,  both  real  and  Not.  Term, 
personal,  which  I  now  own  or  possess  in  the  said  county  of      ^^^' 
Crawford^^  &c.     This  gift  of  "the  remainder,"  in  the  con-  Biluwgblbt 
nection  in  which  it  stands,  implies  that  the  property  in  the     Qboybs. 
county  of  Crawford  was  to  be  diminished  by  the  payment 
out  of  it  of  the  debts  and  legacies  previously  mentioned. 

But  it  is  urged  that  personal  property  devised  will  be  ex- 
onerated till  undevised  real  estate  shall  be  applied  to  the 
payment  of  debts.  Undevised  real  estate  would  be  sold 
to  discharge  indebtedness  before  looking  to  such  estate 
devised.  Such  was  our  statute.  R.  S.  1843,  p.  488,  s.  20. 
But  it  is  decided  in  numerous  cases  that  the  mere  fact  that 
the  personal  property  is  devised  generally  to  one  person, 
and  the  real  estate  to  another,  even  where  the  real  estate 
is  expressly  charged  by  the  will  with  the  payment  of  debts, 
will  not  exonerate  the  personal  estate;  though  a  specific 
bequest  of  particular  articles  of  personal  property  would, 
in  such  case,  exonerate  them.  Nor  will  a  general  bequest 
of  personal  property  exempt  it  from  the  payment  of  debts, 
at  the  expense  of  undevised  real  estate,  though  a  specific 
bequest  would  have  that  effect.  This  rule  embraces  the 
case  before  us,  and  it  is  supported  by  an  abundance  of 
authorities. 

The  cases  on  these  points  are  collected,  both  EngKsh 
and  American^  in  1  White  and  Tudor's  Leading  Cases  in 
Equity  415,  to  which  we  refer  those  who  may  wish  to  pxur- 
sue  the  subject.    See,  also,  2  Williams  on  Executors  1212L 

Per  Curiam* — The  decree  is  reversed  with  costs.  Cause 
remanded,  &c. 

J.  Collins^  for  the  appellants. 

W.  A.  Porter^  for  the  appellees. 


BiLLINOSLET  V.   GsOVES. 


Where  a  judgment  is  rendered  against  a  defendant  for  a  triTial  amonnt  too 
macli,  but  he  appears  to  hare  contiibated  to  the  resnltbjr  design  or  caretosa- 
nessy  it  will  not  be  lereraed. 
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Not.  Twtt,       APPEAL  from  the  Ohio  Ciicait  Court 

^^^'  Perkins,  J* — Soit  before  a  justice  of  the  peace  on  an 

BiLuvMLST  acconnt,  as  follows: 
Gbotss.     ^Job  BUHngsleff  to  MarHn  Orovesj  Br.     To  two 
j\ie$day,  months  and  fbtor  and  a  half  days'  wcnk  done  for 

^^^'°*"'**^  **•       him  at  the  rate  of  twelve  dollars  and  a  half  per 

month $26  20 

Cr.  By  cash  paid. 8  50 

Yet  due  me  at  this  date. $17  70 

June  22, 1862.    MarHn  Gropes.'* 

Judgment  before  the  justice  for  the  plaintiff  for  14  dol- 
lars and  26  cents. 

Appeal  to  the  Circuit  Court. 

The  evidence  was  there  adduced  before  a  jury,  and  the 
defendant  demurred  to  it  The  plaintiff  joined  in  demur- 
rer. The  defendant  then  requested  that  it  might  go  to  the 
jury  for  the  purpose  of  enabling  them  to  return  a  special 
verdict  responsive  to  these  three  questions: 

^*1.  How  long  did  plaintiff  work  for  defendant? 

^2.  What  damages  has  the  defendant  sustained,  if  any, 
by  plaintiff  leaving  his  employ  before  the  ezpiraticHi  of  the 
time  he  had  contracted  to  work? 

<<3.  What  damages,  if  any,  is  the  fdaintiff  entitled  to 
recover?'* 

The  jury  answered: 
^  We,  the  jury,  find  tiiat  the  plaintiff  worked  for  t^ 

defendant  two  months $26  00 

^  That  the  defendant  sustained  damage 10  00 


$15  00 

^  Leaving  a  balance  of  16  dollars  in  favor  of  the  plaintifi^ 
for  which  we  find  a  verdict" 

No  motion  for  a  new  trial  was  interposed,  and  no  objeo- 
tion  of  any  kind  was  made  to  the  verdict,  upon  which  the 
Court  rendered  judgment  for  the  plaintiff  for  16  dollars 
and  the  costs,  then  amounting  to  90  dollars.  No  exception 
was  taken  to  the  judgment 

No  brief  has  been  furnished,  but  tiie  ground  of  com* 
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plaint  in  this  Conrty  as  appears  by  the  cuisignmeiit  of  errors,  3?ot.  Tcn&, 
is,  that  the  8  dollars  and  60  cents  credited  on  the  acconnt      ^^^' 
sued  on,  were  not  deducted  from  the  plaintiff's  demand    Wallace 
before  judgment  was  rendered.  Thb  State. 

It  is  very  evident  that  they  should  have  been;  but  that 
they  were  not  so  deducted  was,  as  is  equally  clear,  the 
fai^  of  the  defendant.  He  seems  to  have  had  the  trial 
pretty  much  his  own  way,  and  he  neglected,  from  design 
or  carelessness,  to  call  the  attention  of  either  the  jury  or 
Court  to  the  credit  in  question.  This  being  the  case,  and 
the  sum  being  trivial,  this  Court  will  not  reverse  the  judg- 
ment, to  protract  litigation  in  the  cause  by  a  new  trial 
"The  play  fa  not  worth  the  candle."  «De  minimis  non 
curat  lexP  The  most  familiar  instances  of  the  application 
of  thfa  maxim  are  in  cases  of  small  amounts  in  contro- 
versy.   Broom's  Legal  Maxims  106. 

We  intimate  no  opinion  as  to  the  right  of  the  defendant 
below  to  recover  back  the  sum  paid,  and  not  allowed  in 
that  suit,  in  a  separate  action. 

Per  Curiam. — The  judgment  is  affirmed,  with  1  per  cent, 
damages  and  costs. 

E.  Dumontj  for  the  appellant. 


Wallace  and  Another  v.  The  State. 

Indictnieiitg  tor  ndfldemeanon  within  sectioii  68,  p.  975,  R.  8. 1848,  were  le- 
qnired  to  be  prosecuted  within  one  year  from  theSr  oonuniifion. 

Indictmem,  under  section  68,  p.  975,  B.  8. 1843,  for  keeping  » t^pUng  house. 
The  Court,  at  the  trial,  instructed  the  jury  that  if  the  defendants  sold  spiri- 
tuous liquor  on  the  sabbath,  thej  might  consider  that  &et  in  aggraTation  of 
tiie  damages.  At  the  time  of  the  ofifenoe  charged,  section  194,  c.  58,  R.  8. 
1848,  proTided  a  penalty  for  selling  spiritooni  Uqvora  on  Sunday,  Edd, 
tiiat  the  instruction  was,  therefore,  erroneous. 

APPEAL  from  the  FuUon  Circnit  CoxaL  SS^  u. 

HovEY,  J. — WiUiam  Wallace  and  James  Wallace  were 
indicted  under  section  68,  p.  975,  IL  S.  1843,  for  keeping  a 
grocery  without  license,  in  a  disorderly  manner,  from  the 
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Not.  Tann,  15th  of  Jfofcft,  1851,  to  the  15th  of  Ji^rO,  1852.  Trial  by 
^°^^  jury,  verdict  of  gtulty,  and  each  fined  30  dollars.  Motion 
Wallaob  for  a  new  trial  overmled,  and  jndgment  on  the  verdict. 
Ths  Btaxm.  Several  witnesses  were  examined,  some  of  whom  testifi- 
ed that  the  house  was  kept  in  a  disorderly  manner  during 
the  time  named  in  the  indictment  Other  witnesses  testi- 
fied  that  they  frequently  visited  the  house,  and  neither  saw 
nor  heard  of  any  disorder  or  confusion  about  it.  With  the 
conflicting  state  of  the  evidence,  we  would  be  disposed  to 
leave  the  case  where  the  jury  left  it,  were  it  not  for  the 
fact  that  the  indictment  includes  fifteen  days'  time,  during 
which  the  defendants  could  not  be  found  guilty,  and  the 
testimony,  for  aught  the  record  shows,  would  apply  as  pro- 
perly to  those  fifteen  days,  as  to  the  year  succeeding.  ]\Gs- 
demeanors,  of  the  class  to  which  this  belongs,  must  be 
prosecuted  within  one  year  from  the  date  of  the  commis- 
sion.   R.  S*  1843,  6. 3,  p.  986. 

In  the  first  instruction  given  by  the  Court,  the  jury  w»e 
told,  that  ^if  the  defendants  kept  a  tippling  house,  in  a  dis- 
orderly manner,  between  the  15th  of  Aprilj  1851,  and  the 
15th  of  Aprilj  1852,  to  the  disturbance  of  a  portion  of  the 
citizens  living  in  the  vicinity  of  the  house,  they  should  find 
the  defendants  guilty." 

Under  the  evidence,  this  instruction  was  not  <d>jection- 
able.  It  confined  the  commission  of  the  offence  within 
one  year,  but  in  the  third  instruction,  the  Court  enlarged 
the  time,  and  said  "if  the  defendants  did,  during  the  time 
specified  in  the  indictment,  keep,"  &c.,  they  should  be 
found  guilty.  The  first  instruction  does  not  qualify  the 
meaning  of  the  third;  the  first  requires  the  jury  to  inquire 
how  the  house  was  kept  for  one  year,  but  the  third  en- 
larges the  time  to  one  year  and  fifteen  days,  and  is,  there- 
fore, erroneous. 

The  Court  instructed  the  jury,  that  if  the  defendants 
sold  spirituous  liquor  on  the  sabbath,  they  might  consider 
that  fact  in  aggravation  of  damages.  At  the  time  of  the 
offence  charged  in  the  indictment,  the  134th  section  of 
of  the  53d  chapter  R.  S.  1843,  provided  a  penalty  for  selling 
spirituous  liquors  on  Sundai/.    This  instruction  was  there- 
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fore  eTToneous.  K  such  evidence  should  be  allowed,  the 
defendant  might  be  twice  punished  for  the  same  offence. 

Per  Curiam. — The  judgment  is  reversed.  Cause  re- 
manded, &c. 

D.  D.  Pratt^  for  the  appellants. 

R.  A  Riley^  N.  B*  Taylor^  and  J.  Coburn^  for  the  state. 


Hot.  Term, 
1854. 

GSEBirCA»- 

TLBT0W1^ 

0BIP,  &C. 

▼. 
Black. 


Greencastle  Township  in  Putnam  County  and  Ker- 
CHEVAL,  County  Treasurer,  &c.,  v.  Black. 

CompUunt  bj  A.,  filed  on  behalf  of  hinuclf  and  othen,  againit  ChnenoiuitU 
township  in  Putnam  coontj,  and  B,,  the  oonntj  treasurer,  to  enjoin  the 
collection  of  a  tax  assessed  bj  said  township,  under  s.  180,  c.  98,  1  R.  S. 
1852.  The  answer  of  the  township  admitte4  B.'t  tax  as  stated,  bat  denied 
the  saine  as  to  Hie  othen  for  whom  he  raed.  It  also  admitted  ftcta  whidi 
B.,  in  his  answer,  denied.  It  also  alleged,  by  waj  of  estoppel,  that  B.  voted 
at  the  election  by  rirtne  of  whidi  the  assessment  was  made. 

Hddy  that  the  admissions  of  the  township  could  not  be  qualified  by  B.'t  answer. 

HM,  also,  that  a  decree,  upon  demnzrer  to  the  answers,  enjoining  the  eoUee- 
tion  of  "all  and  any  of  the  taxes  named  in  the  complaint,"  was  too  broad. 

Hdd,  also,  that  B,  was  not  estopped,  by  haying  Toted  at  the  election,  from 
denying  the  legality  of  the  assessment. 

Section  180,  c.  98, 1  B.  S.  1858,  nidcfa  proTides  that  ''Oe  Toten  of  any  town- 
ship shall  hare  power,  at  any  genenl  or  special  meeting,  to  Tote  a  tax  for 
the  pnipose  of  boilding  or  repairing  school  houses,  and  purchasing  sites 
therefor,  providing  fdel,  fomitnre,  maps,  apparatos,  libraries  or  increase 
thereof,  or  to  dlschaige  debts  inenned  therefor,  and  for  oontinning  their 
schools  after  the  jyiiblie  ftmds  shall  have  been  expended,  to  any  amount  not 
exceeding  annually  fifty  cents  on  each  one  hundred  dollars  of  property,  and 
fifty  cents  on  each  poU,"  is,  as  to  the  mode  of  levying  tax  and  paying 
tuition,  repugnant  to  the  constitution. 

The  discretion  of  Courts  is  more  restricted  in  applying  the  rules  of  constmo- 
tion  to  a  plan  of  government  contained  in  a'imtten  constitution,  than  in  tiie 
construction  of  statutes. 

In  the  construction  of  the  constitution,  words  must  be  understood  to  have 
been  used  in  their  natural  sense. 

In  the  construction  of  the  oonstitutiov.  Courts  have  nothing  to  do  with  tiie 
argument  from  inconvenience — their  duty  being  simply  to  declare  what  the 
constitution  has  said. 


Nate. — ^The  opinion  given  in  this  case  on  ovemUng  the  petition  for  a 
rehearing,  was  delivered  on  the  16th  day  of  January,  1855,  but  is  inserted 
immediately  after  tiie  original  opinion,  by  request  of  the  Court;  and  the 
tifUabuM  ^plies  to  both  opinions. 
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KoT.  Term,       APPEAL  from  the  Putnam  CSrcuit  Conrt 

^0^'  Hove  Y,  J. — Alexander  Black  filed  a  complaint  in  the  Jrtil- 

Gbbwcas-   nam  Circuit  Court,  on  belialf  of  himsdf  and  other  resident 

SHIP,  &a     citizens  of  Oreencastle  township,  in  Putnam  county,  fwthe 

BiIgk.      P^upose  of  enjoining  the  collection  of  a  tax  anseflBed  by 

^^^,  said  township,  under  the  130th  section  of  the  98th  chapter 

Z>Kemba'  12.    of  the  1st  volume  of  the  revised  statutes. 

The  complaint  states,  that  at  the  April  election,  1853,  a 
proposition  was  submitted  by  the  trustees  of  said  township 
to  the  voters  thereof,  for  the  purpose  of  assessing  a  tax  of 
15  cents  on  each  100  dollars'  w<Mrth  of  property,  and  95 
cents  on  each  poll,  in  the  township,  {(x  common  sdiod 
purposes;  that  they  voted  in  favor  of  such  assessment,  and 
that  the  same  was  accordiogly  assessed  by  the  tmstees. 
That  BlacKs  taxes  under  said  assessment  amounted  to 
26  dollars  and  20  cents,  and  the  other  citizens  for  ixrhom  he 
sued  to  1,200  dollars;  that  a  duplicate  had  issued  to  the 
county  treasurer  to  collect  and  pay  over  said  taxes  to  tiie 
township;  and  that  the  township  was  threatening  to  col- 
lect, and  would  collect  it,  unless  restrained.  The  com- 
plaint avers,  that  the  levy  and  taxation  were  not  unifonn 
throughout  the  state,  and  concludes  with  a  prayer  fcnr  an 
injunction.    The  complaint  is  sworn  to. 

Oreencastle  township  answers  in  two  paragraphs.  Li 
the  first  the  answer  denies  the  complaint  generally,  except 
as  to  express  admissions.  It  then  sets  out  a  special  meet- 
ing in  May^  1853,  at  which  the  voters  voted  a  tax  for  the 
purpose  of  ^  building  school  houses,  and  purchasing  sites 
therefor,  providing  fuel,  and  for  continuing  schools,  afier 
the  public  funds  might  be  expended,"  of  the  same  amount 
as  stated  in  the  complaint,  and  that  a  duplicate  of  such 
tax  had  been  placed  in  the  hands  of  the  county  treasurer 
for  collection.  It  admits  Blacl^s  tax  as  stated,  but  denies 
the  same  as  to  others  for  whom  he  sues;  denies  threats, 
but  admits  that  the  treasurer  will  collect,  and  avers  that 
he  ought  not  to  be  enjoined. 

The  second  paragraph  alleges  tiiat  Black  was  a  voter, 
and  voted  at  the  election;  and  insists  that  he  is  estopped 
firom  denying  the  legality  of  the  assessment. 
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Kerehevalj  the  tceaBitrery  answers  by  denying  the  com-  Not.  T«m, 
plaint  in  general  terms,  batadmits  the  duplicate,  with  BkuXs     ^-Q^' 
tax,  and  that  he  intends  to  collect  it,  miless  restrained*  Ouhngas- 

Demurrers  were  filed  to  each  paragraph,  assigning  iot  ^mT,^&c! 
cause  that  they  did  not  contain  sufficient  answer  or  de-     biIgx 
fence  to  the  matters  charged  in  the  complaint. 

The  Court  sustained  the  demurrers,  the  defendants  fisdled 
to  make  further  answer,  and  upon  the  filing  and  approval 
of  an  injunction  bond,  the  Court  decreed  a  pei^tual  in- 
junction, ^'prohibiting  and  enjoining  the  defendants  from 
collecting  all  and  any  of  the  taxes  named  in  the  com- 
plaint."   The  defendants  appealed. 

The  answers  of  the  township  and  Kercheval  must  be 
considered  as  one.  The  admissions  of  the  township,  the 
party  in  interest,  can  not  be  qualified  by  the  answer  of 
Kerckevaly  who  is  only  her  agent  in  collecting  the  taxes. 
In  this  view  the  pleadings  substantially  admit  that  the 
township  levied  the  ta^  under  the  ISOtli  section;  that  a 
duplicate  of  that  tax  was  in  the  hands  of  Kerckevalf  for 
collection;  that  BlacVs  tax,  as  stated  in  his  complaint,  was 
embraced  in  the  duplicate,  and  that,  unless  restrained,  tiiey 
intended  to  proceed  in  making  collections.  We  do  not 
think  the  variance  in  regard  to  the  time  of  holding  the 
election  material,  and  we  deem  it  unnecessary  to  notice  at 
length  several  minor  points  raised  by  counsel  in  regard  to 
the  pleadings.  The  admissions  by  the  pleadings  raise  three 
questions  for  consideration. 

First.  Is  fJocA;  estopped  £rom  denying  the  legality  of  the 
assessment? 

Second.  Is  section  130,  under  which  the  tax  was  assess- 
ed, constitutional  ? 

Third.  Is  the  decree  sustained  by  the  admitted  facts? 

1.  Black  voted  at  the  election,  and  the  appellants  insist 
that  he  is  thereby  estopped  from  denying  its  legality.  The 
case  of  Rex  v.  Slpthe^  6  Bam.  and  Cress.  240,  is  cited  to 
support  this  position;  but  that  case  only  decides  that  a 
corporator  who  attends  and  votes  at  a  meeting  for  the 
election  of  officers  of  a  borough,  will  not  be  permitted  to 
impeach  the  titie  of  the  persons  there  elected,  on  account  of 


560  CASES  IN  THE  SUPREME  COURT 

Not.  Tenn,  the  want  of  title  in  the  presiding  officers  at  snch  election 

^^^*       In  this  case,  Black  not  only  attempts  to  deny  the  right  of 

QBxnrcAs-   officers  to  preside  at  the  election,  bnt  also  the  constitiiticHi- 

0HIP,  Ac     ality  of  the  law  authmzing  it  to  be  holden.    We  can  not 

Black.      ^^^^  ^^^  doctrine  of  estoppel  to  the  extreme  of  denying 

him  that  right. 

This  brings  ns  to  the  second  and  principal  question  in 
the  cause. 

2.  For  the  purpose  of  understanding  the  full  purport  and 
meaning  of  the  sections  in  our  present  constitution  in  is- 
gard  to  common  schools;  it  may  not  be  improper  to  take  a 
cursory  view  of  the  school  system  in  this  state. 

The  constitution  of  1816  asserted  that  knowledge  and 
learning,  generally  diffiised  throughout  the  commnnity, 
were  essential  to  a  free  government;  and  provided  that  it 
should  be  the  duty  of  the  general  assembly,  as  soon  as  ci^ 
cumstances  would  permit,  to  provide  by  law  for  a  genezal 
system  of  education,  ascending  in  a  regular  gradation  from 
township  schools  to  a  state  university,  wherein  tuition  should 
be  firee,  and  equally  open  to  alL    See  sections  1  and  2,  ait  9. 

As  early  as  1818  the  general  assembly  passed  laws  in 
regard  to  public  schools,  and  the  revised  statutes  of  183i) 
1831,  and  1838,  contain  "acts  incorporating  congressional 
townships,  and  providing  for  public  schools  therein.''  b 
the  R.  S.  1843  the  school  laws  were  revised,  and  amended 
in  a  lengthy  chapter,  under  the  titie  of  "common  schools,^ 
and  in  1849  an  "act  to  increase  and  extend  the  benefit  of 
common  schools,"  was  enacted,  which  considerably  en- 
larged the  former  system,  but  no  county  was  to  be  bonnd 
by  its  provisions  until  it  was  assented  to  by  a  mojodij  of 
its  popular  vote.  Several  counties  in  the  state  never  as- 
sented to  this  act.  Besides  these,  many  local  laws  were 
enacted,  for  the  management  of  schools  in  different  coun- 
ties and  townships  throughout  the  state,  dissimilar  in  many 
respects  to  each  other,  and  to  the  general  law. 

These  laws  gave  the  officers  having  control  of  the  ejvkm 
the  management  of  the  school  funds,  the  right  to  rent  and 
sell  school  lands,  and  in  some  instances  to  levy  taxes  fcr 
the  support  of  schools. 
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Under  their  operation  large  sums  of  money  were  wastedi  ^o^-  T^^rm, 
and  some  of  the  most  valnable  lands  in  the  state  sacrificed,      ^^^' 
Tudthout  producing  any  perceptiUe  results.    Every  step  in   ^J^to^h- 
legislation  seemed  to  involve  the  system  in  greater  ex-     bhip,  &€. 
pense  and  difficulty,  until  inefficiency,  confusion  and  waste      Bulck. 
seemed  to  be  the  legitimate  offspring  of  our  legislation  on 
that  subject.    Such  was  the  well-known  condition  of  the 
conmion  school  system,  when  the  constitutional  conven- 
tion of  1851  adopted  the  following  sections: 

^  Knowledge  and  learning,  generally  diffiised  throughout 
a  community,  being  essential  to  the  preservation  of  a  firee 
government,  it  shall  be  the  duty  of  the  general  assembly  to 
encourage,  by  all  suitable  means,  moral,  intellectual,  scien- 
tific, and  agricultural  improvement;  and  to  provide  by  law 
for  a  general  and  uniform  system  of  common  sdlools, 
wherein  tuition  shall  be  without  charge,  and  equally  open 
to  alL"    Sec.  1,  art.  8. 

'^The  general  assembly  shall  not  pass  local  or  special  laws, 
in  any  of  the  following  enumerated  cases,  that  is  to  say: 

'^  Regulating  the  jurisdiction  and  duties  of  justices  of 
the  peace,  and  of  constables,"  &c. 

"  Providing  for  supporting  common  schools,  and  for  the 
preservation  of  school  funds,"  &c     Sec.  22,  art.  4 

The  object  of  both  these  sections  was  to  provide,  not 
only  that  a  ^general  system  of  education"  should  be  es- 
tablished, as  was  required  by  the  constitution  of  1816,  but 
that  such  system  should  be  both  general  and  uniform;  and 
for  the  purpose  of  more  effectually  securing  that  result,  the 
22d  section  places  it  beyond  the  power  of  the  general 
assembly  to  pass  local  or  special  laws,  '^providing  for  sup- 
porting common  schools." 

In  compliance  with  the  requirements  of  the  foregoing 
constitutional  provisions,  the  legislature  that  succeeded 
the  adoption  of  the  constitution,  passed  ^^  an  act  to  provide 
for  a  general  and  uniform  system  of  common  schools  and 
school  libraries,  and  matters  properly  connected  therewith," 
approved  June  14, 1852.  The  following  are  the  first  and 
second  sections  of  that  act: 

^  Section  1.   Be  U  enacted  by  the  Oeneral  Assembfy  of 
Vol.  v.— 36 
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Nor.  Torn,  tke  Mtate  of  MianOj  That  there  shall  be  amraally  asseaeed 
^^^*      and  coUected,  as  the  stats  and  ootmty  revenixes  aze  aaseased 
OBESKCAfl-  and  collected,  first,  on  the  list  of  property  taxable  for  state 
SKIP,  Ac'  pnrposeSfthe  sum  of  ten  cents  on  each  one  Imndzed  dollar& 
BlIcx  ^  ^^^  "^  ^®  fluids  heretofove  known  and  designated  as 

the  congressional  township  fond,  the  sorphia  reraine  iiind, 
the  county  common  school  fimd,  and  all  fonds  hoetofore 
appropriated  to  e<Hnmon  schools,  the  saline  fond,  the  bank 
tax  fimd,  shall,  together  with  the  fnnd  which  shall  be  de- 
rived from  the  sale  of  the  county  seminaries  and  the  pro- 
perty belonging  thereto,  from  the  fines  assessed  for  breaches 
of  the  penal  laws  of  the  state,  and  from  all  fotfeitmes 
^riiieh  may  accrae,  all  lands,  and  other  estates  which  shall 
escheat  to  the  state  ibr  want  of  heiis  wkindred  entitled  to 
the  inheritance,  all  lands  which  haye  been,  or  may  her^ 
after  be  granted  to  the  state  where  no  special  porpoee  is  ex- 
pressed in  the  grant,  and  the  proceeds  of  the  sales  thereof 
indnding  the  proceeds  of  the  sales  of  the  swamp  lands 
granted  to  the  state  of  .finiuma  by  the  act  of  congress  oi 
28th  September^  1850,  and  deducting  the  expenses  of  select- 
ing and  draining  the  same,tiie  taxes  which  may  from  time 
to  tune  be  assessed  upon  the  properly  of  corporatiDns  for 
common  school  purposes,  the  fimd  arising  from  the  114th 
section  of  the  charter  x>f  the  state  bank  of  JhJiafio,  and 
unreclaimed  fees  as  provided  by  law,  shall  be  denominated 
the  common  school  fimd,  the  income  of  which,  together  with 
the  taxes  mentioned  and  specified  in  the  first  section  oi  this 
act,  shall  be  applied  to  the  support  of  common  schools.'' 

From  the  sources  contained  in  these  sections  the  com- 
m<m  school  fimd  was  to  be  derived,  and  provision  is  made 
in  other  sections  of  the  same  act  for  the  equal  distdbution 
of  the  proceeds  arising  from  tiiis  fimd,  among  the  several 
counties.  Thus  far  there  is  no  controversy  as  to  the  act 
being  g^ieral  and  uniform  tiiroughout  the  state.  But  the 
principal  question  in  tiiis  case  arises  out  of  the  ISOth  sec- 
tion of  the  same  act,  which  provides  that-- 

"The  voters  of  any  township  shall  have  power  at  any 
general  or  special  meeting,  to  vote  a  tax  for  the  purpose  of 
building  or  repairing  school  houses,  and  purchasing  sites 
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therefor,  providing  fad,  fumitore,  ms^,  appaiatoB,  libra-  Not.  Tenn, 
lies  or  inereaae  tiiereof^  or  to  discharge  debts  incuned      •*'°^' 


therefor,  and  for  continuing  tiieir  sehools  after  the  public    Gu^oas- 
fonds  shall  have  been  expended,  to  any  amount  not  ex-    bhip,  &c. 
i^eeding  annually  fifty  cents  on  each  one  hundred  dollars      blacx. 
of  property,  and  fifty  cents  on  each  pdL" 

Ib  this  section  constitutional  ?  We  are  of  the  opinion 
that  it  is  not. 

Before  we  proceed  to  the  consideration  of  the  constitu- 
tionality of  this  section,  we  would  remark  that  its  phrase- 
ology seems  to  indicate  that  the  legislature  did  not  regard 
the  taxes  to  be  raised  by  it  as  being  of  a  public  character; 
for  one  of  the  specific  causes  for  making  the  assessment 
is,  ^  for  continuing  their  schools  after  the  public  funds  shall 
have  been  expended;''  thus  making  a  distinction  between 
the  ^public  fionds,"  and  those  contemplated  by  the  section. 

It  was  evidentiy  the  intention  of  the  firamers  of  the  con- 
stitution to  place  the  common  school  system  under  the 
direct  control  and  supervision  of  the  state,  and  make  it  a 
quasi  department  of  the  state  govemment. 

To  control  and  manage  this  department,  the  constitution 
provides  for  the  election  of  a  superintendent  of  public  in- 
struction by  the  popular  vote,  and  enjoins  upon  the  legis- 
lature the  duty  of  providing  by  law  for  a  general  and 
uniform  system,  wherein  tuition  is  to  be  without  charge, 
and  open  to  alL  Placed  in  this  condition,  the  state  occup 
pies  the  position  of  a  parent  to  her  children,  whose  duty  it 
is  to  see  that  all  are  equally  provided  with  the  means  of 
education.  Por  the  purpose  of  supplying  such  means,  the 
constitution  authorizes  her  not  only  to  use  the  funds  here- 
tofore set  apart  for  that  purpose,  but  to  compel  the  elder 
brothers  of  the  same  family,  by  "a  uniform  and  equal  rate 
of  assessment  and  taxation,"  to  aid  her  in  carrying  out  the 
scheme;  and  as  the  diffusion  of  knowledge  and  learning  is 
regarded  by  the  constitution  a%'^  essential  to  the  preserva- 
tion of  firee  governments,"  it  would  seem  but  just  that 
those  who  enjoy  such  a  government  should  equally  assist 
in  contributing  to  its  preservation.  The  inhabitants  of  one 
county  or  township  should  not  be  compelled  to  bear  greater 
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Not.  Twb,   burdens  than  are  borne  by  alL    Again:  if  the  proviaiong  of 
^^*^*       section  130  are  to  be  regarded  aa  constitational,  the  mii- 


Gbuvcab-  formity  of  the  common  school  system  would  be  at  onoe 
•HIP,  Ac'  destroyed.  In  some  townships,  taxes  woold  be  assessed 
BiIoK.  ^y  vote,  and  in  others  not;  in  some,  a  sufficient  amonnt 
might  be  raised  to  support  their  schools  six,  nine  or  twehe 
months;  so  that  there  would  really  exist  no  uniformity 
either  as  to  the  time  the  school  should  be  kept,  or  as  to  tiie 
amount  of  the  taxes  to  be  paid  by  the  inhabitants  of  the 
respective  townships. 

But  the  want  of  uniformity  would  not  be  the  only  evil 
resulting  from  such  a  construction,  as  the  power  of  con- 
trolling schools  would  necessarily,  tb  a  great  extent,  pass 
from  the  state  and  the  superintendent  into  the  hands  of 
the  local  authorities  of  the  different  townships.  Should 
the  legislature  pass  a  law  for  the  assessment  of  a  mere 
nominal  tax,  (a  supposition  not  remote  from  probability,) 
the  whole  school  system  would  be  left  to  the  met€y  of  a 
popular  vote  of  the  different  townships;  and  thus  all  the 
evils  of  the  old  system  which  were  intended  to  be  avoided 
by  the  new  constitution — ^inequality  in  education,  inequal- 
ity of  taxation,  lack  of  uniformity  in  schools,  and  a  shrink- 
ing from  legislative  responsibilities,  would  be  the  ineyitable 
result 

It  is  useless  to  urge  that  the  operation  of  section  130  is 
and  might  be  uniform  throughout  the  state.  The  character 
of  its  provisions  renders  such  a  result  impossible;  and 
even  if  it  should  so  happen  that  every  township  in  the 
state  should  assess  the  same  rate  of  taxation,  the  asseeflp 
ment  would  not  be  the  less  unconstitutional  on  aooount  of 
such  an  accident. 

It  has  long  since  been  beautifully  declared  by  high  au- 
thority, that  ^  a  corrupt  tree  can  not  bring  fortii  good  fruit" 
An  unconstitutional  provision  can  not  be  the  basis  of  law- 
ful proceedings.  ^ 

The  counsel  for  the  appellants  contend  that  if  cities, 
towns  and  counties  can  assess  taxes  for  local  purposes,  the 
same  power  must  necessarily  belong  to  incorporated  town- 
ships.    We  are  not  prepared  to  deny  that  the  legislatoie 
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might  confer  Buch  power  upon  them  for  certain  local  pur-  ^o^-  '^erm, 


poses;  but  where  the  taxes  when  collected  are  to  be  used 
for  state  purposes,  the  constitution  requires  that — 

^  The  general  assembly  shall  proyide,  by  law,  for  a  uni- 
form and  equal  rate  of  assessment  and  taxation;  and  shall 
prescribe  such  regulations  as  shall  secure  a  just  valuation 
for  taxation  of  all  property,  both  real  and  personal,  except- 
ing such  only  for  municipal,  educational,  literary,  scientific, 
religious  or  charitable  purposes,  as  may  be  specially  ex- 
empted by  law.'*    Sec  1,  art  10. 

The  phraseology  of  this  section  shows  that  it  was  not 
intended  to  apply  to  local  assessments.  The  words  ^^  uni- 
form and  equal  rate  of  assessment  and  taxation,''  and  <^all 
property,  both  real  and  personal,''  clearly  refer  to  general 
assessments  to  be  made  for  the  state  at  large. 

We  have  refrained  from  noticing  cases  of  seeming  simi- 
larity in  other  states,  as  those  cases  were  not  controlled  by 
constitutions  like  ours.  In  several  of  the  eastern  states,  it 
is  understood  that  townships  now  and  for  many  years  past, 
have  exercised  powers  similar  to  those  claimed  in  this  case 
by  Oreeneastie  township;  but  by  an  examination,  it  will  be 
found  that  there  is  scarcely  a  shade  of  similitude  between 
their  constitutions  and  ours,  in  regard  to  schools  and  tax- 
ation. 

The  difficulties  anticipated  by  counsel  from  the  construc- 
tion which  we  have  reluctantiy  felt  constrained  to  adopt, 
do  not  seem  to  us  insurmountable,  as  we  can  easily  con- 
ceive of  a  constitutional  system  which  would  work  no 
injustice  to  any  one.  But  even  if  such  a  system  could 
not  be  devised,  we  will  not  bend  the  constitution  to  suit 
the  law  of  the  hour. 

3.  The  decree  enjoining  ^'all  and  any  of  the  taxes  named 
in  the  complaint,"  is  too  broad.  While  the  answers  admit 
Black?$  taxes  as  stated  in  the  complaint,  they  pointedly 
deny  the  taxes  of  others  for  whom  he  sues,  and  his  author- 
ity to  sue  for  them.  These  facts  are  admitted  by  the  de- 
murrers, and  the  injunction  should  have  been  confined  to 
the  taxes  assessed  against  Black. 


1854. 


TUB  TOWK- 

BHIP,  &C. 

T. 

Blaok. 
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Not.  Term,  Ptr  CWfUim.^--The  decree  is  affinned  as  to  the  taxes  as- 

^Q^*  seaeed  against  Blacky  and  reversed  as  to  the  taxes  asaessed 

GxxxvcAs-  against  those  for  whom  he  sues.    Cause  remanded,  &c. 

''\m!'JZ'  B:  Seereitj  D.  R.  WUUamson,  and  D.  R.  £dbeb,  for  tbe 

Bilcm.  «PP«Mants. 

X  Cowgilt  and  D.  McDanaldj  for  the  appellee. 


Oreencastlb  Township  in  Putnam  County  and  Eer- 
CHEVALy  County  Treasurer,  &c^  v.  Black. 

ON  PETITION  for  a  Rehearing. 

Stuart,  J.^ — The  fsMsts  and  pleadings  so  follj  appear  in 
the  former  opinion,  that  it  is  not  necessary  to  repeat  tbem.  t 
The  case  was  twice  elabOTately  argued,  once  on  printed 
brief  when  submitted,  and  afterwards  orally. 

Judge  Sbvepj  who  delivered  the  opinion  of  the  Court  on 
that  occasion,  being  no  longer  on  the  bench,  it  is  not  im- 
proper to  say  that  his  position  as  a  distinguished  member 
of  the  constitutional  convention,  justly  imparted  great 
weight  to  his  opinions  on  questions  of  constitutional  con* 
stmction. 

The  petition  for  a  rehearing  respectfully  reviewB  the 
positions  of  the  Court,  and  ingeniously  points  out  what 
are  conceived  to  be  errors  in  coining  to  the  oondusions 
announced.  To  a  question  of  such  magnitude,  it  is  nato- 
ral  that  the  public  attention  should  be  directed.  The  im- 
portant interests  involved  and  the  feeling  excited  render  it 
highly  proper  that  we  should  carefully  review  our  former 
ruling. 

It  is  due,  perhaps,  for  another  reason.  Feelings  not  very 
fitvorable  to  the  candid  discussion  of  abstract  questionB 
have  been  invoked.  A  co-ordinate  department,  with  what 
degree  of  taste  or  propriety  does  not  become  us  to  saj)  has 
officially  questioned  the  correctness  of  Hie  decisions  in  the 
school  cases.  It  can  not,  therefore,  fail  to  be  more  satisfac- 
tory to  the  parties,  and  to  the  public,  that  we  re-examine 
the  question  on  its  merits,  without  much  regard  to  the 
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eomse  of  wifiiiawing  adopted  on  the  fonner  ocoaaion,  or  that  Not.  Tenn» 
puraaed  by  comifleL  ^^0^* 

In  Older  moie  accniately  to  mark  the  path  of  inquiry*  it   OaamcAM^ 
IB  proposed  to  examine:  ohzp,  &c. 

1.  The  mle  of  conttraction  iqpplicable  to  ^omtten  conrti-     blIcx. 
tntions* 

2.  The  constitational  proviaionci  on  the  sabject  of  com- 
mon Bchoola,  gratnitouB  toitiony  and  school  tax* 

3.  Whether  tiie  school  law  is,  in  these  respects,  con* 
formed  to  the  constitotion. 

Preliminary  to  these  inquiries,  a  few  explanatory  obser- 
vations seem  to  be  demanded. 

We  are  fhlly  aware  that  to  declare  an  act  which  treats  cl  ^ 
schools,  (a  snbject  so  closely  interwoven  with  the-interests 
and  feelings  of  society),  nnconstitational,  is  to  assume  the 
gravest  responsibility.  Still,  when  snch  questions  are  pre- 
sented,  they  must  be  met»  Parties  urge  a  decision,  and  we 
have  no  means  of  escape.  It  is  not  a  crisis  of  our  seek- 
ing, but  one  forced  upon  us  in  the  regular  course  of  judi« 
eial  duty.  When  such  a  question  does  arise,  it  is  surely 
not  the  first  duty  of  the  Courts  to  tax  their  ingenuity  to 
explain  away  the  constitution,  in  order  to  accommodate 
a  feivorite  theory.  If  there  be  any  form  of  words  which 
shotdd  be  held  sacred,  it  is  the  plain  language  of  the  ftm- 
damental  law.  ^It  is  the  rule  and  commission  by  which 
both  legislators  and  judges  are  to  proceed."  2  Dallas 
904.  The  Courts  dare  not  deal  with  that  instrument  in  a 
'^double  sense."  In  giving  it  construction,  they  must  not 
bend  to  any  outside  pressure,  real  or  simulated.  Such 
judicial  delinquency  would  inflict  infinitely  nu>re  serious 
evils  than  any  temporary  inconvenience  which  may  flow 
fiom  adherence  to  the  terms  of  the  constitution. 

A  correct  solution  of  the  school  questions  has  been  a 
subject  of  anxious  solicitude  with  the  Court  They  would 
gladly  have  received  light  fiN>m  any  legitimate  source.  At 
the  instance  of  the  judges,  the  cause  was  argued  orally  in 
addition  to  the  printed  brieft.  They  were  deeply  sensible 
that  the  constructicn  of  an  instrument  adopted  with  snch 
unanimity  by  the  people,  because  it  was  supposed  capa^ 
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Vor.  Tom,  ble  of  shedding  its  blessings  and  proteotioii  over  all,  was 
^^^      among  the  very  gravest  of  judicial  duties.     Others  may 

<^»i^<'^*-  look  at  such  questions  through  mediums  tinged,  and  conse- 
uiip,  Ac  quently  perverted,  with  pecuniary,  political,  or  educational 
BlTck.  considerations.  Not  so  with  the  Courts.  Their  vision  is 
bounded  by  authority;  their  path  of  inquiry  hedged  in  with 
rules  of  judicial  construction.  To  disturb  these  roles,  is  to 
unsettle  everything.  Beyond  them  it  is  seldom  the  GoartB 
can  either  safely  or  properly  penetrate.  ^  They  must  be 
governed  by  the  principle  of  law,  and  not  by  the  hanydp 
of  any  particular  case."  When  the  rule  of  law  is  {dain,  no 
matter  how  cogent  the  reasoning  fipom  other  sources  may 
be,  the  argument  from  inconvenience  is  wholly  inadmis- 
sible. The  rule  must,  in  such  cases,  be  applied  without 
regard  to  what  interests  may  theieby  be  built  up,  or  what 
prostrated. 

Men  who  reason  on  such  questions,  not  from  principles, 
but  results,  are  but  poorly  fitted  to  solve  constitutional  dif- 
ficulties. Of  course,  their  praise  or  censure,  for  such  rea- 
sons, must  always  be  a  matter  of  equal  indifference.  Stiie- 
tures  predicated  upcm  consequences,  besides  the  donbtfol 
quality  of  their  taste  and  logic,  proceed  upon  two  very 
grave  mistakes.  The  one  is,  that  the  people  axe  not  suffi- 
ciently intelligent  to  understand  the  true  issue;  the  other, 
that  the  judges  can  be  overawed  in  the  discharge  of  their 
public  duty.  And  yet  it  would  be  the  greatest  misfortane 
to  the  people  of  the  state,  if  the  judges  could  be  thus  in- 
timidated. It  requires  but  a  moment's  pause  to  estunate 
the  evils  of  a  pliant  judiciary,  and  the  necessity  of  judicial 
independence.  That  very  independence  which,  adhering 
strictly  to  principle,  conflicts  with  the  real  or  fimded  inte^ 
ests  of  to-day,  may  be  their  only  shield  fipom  destraction 
to-morrow.  Whoever  looks  thus  to  expediency  only  in 
legal  questions,  must  often  fijid  himself  in  opposition  to 
the  C!ourts. 

That  we  have  not  been  needlessly  refining  in  constitn- 
tional  construction,  is  clearly  shown^  we  tiiink,  by  the  au- 
thorities.   We  proceed  then  to  the  first  inquiry. 
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1.  What  18  the  rule  of  oonstmction  applicable  to  wntten  ^o^-  Term, 
constitutionB?  1854. 


Newell  y.  l%e  People^  3  Belden  9,  is  a  very  important   OsmroAB- 
and  instractiye  case  on  this  subject.    It  is  of  recent  date    ship,  Ac* 
{May^  1852)*   The  signal  ability  with  which  it  is  discussed,     blIok. 
both  by  connsel  and  the  Coort,  makes  it  the  leading  case, 
embracing  the  modem  learning  on  the  constmction  of  writ* 
ten  constitutions* 

The  facts  were  these: 

The  constitution  of  the  state  of  New^York  of  1846,  au- 
thorized the  surplus  revenues  of  the  canals  to  be  applied  in 
each  fiscal  year  to  their  enlargement,  in  such  manner  as 
the  legislature  should  direct.  The  state  was  prohibited 
£rom  contracting  a  debt,  save  for  certain  specified  pur- 
poses, and  to  a  limited  amount  (one  million).  The  act  of 
1851  assumed  to  authorize  the  issuing  of  certificates  to  the 
amount  of  9,000,000  dollars,  for  the  redemption  of  which 
the  annual  surplus  revenues  of  the  canals  were  pledged. 
In  short,  the  law,  instead  of  expending  the  revenues  annu- 
ally, each  fiscal  year,  as  tiiey  accrued,  anticipated  them,  in 
order  to  enlarge  the  works  more  speedily;  and  pledged  the 
surplus  revenues  for  the  payment  of  these  anticipations. 
And  the  question  was,  could  the  revenues  be  thus  antici* 
pated,  consistently  with  the  constitution? 

It  was  admitted  on  aU  hands  that  the  speedy  enlarge- 
ment of  the  canals  was  a  matter  of  urgent  public  necessity, 
to  accommodate  tiie  increased  business.  It  was  further 
plausibly  urged  that  the  surplus  revenues  of  the  canals 
were  still  set  apart  for  their  enlargement.  That  the  man- 
ner in  which  they  were  to  be  applied  was  given  unrestrict- 
edly to  the  discretion  of  Ihe  legislature.  That  this  antici- 
pation was  a  proper  application  of  that  fund.  That  the 
nine  millions  was  not  a  debt  borrowed  on  the  credit  of  the 
state,  but  on  the  credit  of  that  fund.  And  that,  therefore,  it 
was  in  conformity  with  the  plan  for  fijuishing  these  works, 
prescribed  by  the  constitution. 

But  the  Court  held  that  the  act  contravened,  among 
other  things,  the  ccmstitutional  provision  requiring  the  re- 
mainder of  the  canal  revenues  to  be  applied  in  each  fiscal 
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Hot.  TMi»  yeftr,  and  also  the  pioviakm  ptobiUtiiig  the  state  fr(m 

^°^      tractmg  a  debt, 
^^^" Th^^       The  law  has  its  maximii  which  aie  to  be  granted  wi&* 
uoF,  Ac.'  out  argument  or  discoime.    1  Inst.  16.    In  the  aj^oments 
^'         of  oonnsel  and  the  opinions  of  the  judges,  in  the  NevfcU 
case,  the  legal  maxims  beanng  on  the  eonstniction  of  writ- 
ten constitations  aie  collected,    llioagh  ^eaned  mostly 
from  Americam  anthoiities,  they  were  treated  as  settled 
beyond  the  reach  of  discossion.    And  well  they  might  be, 
oonsideiing  the  sooroes  from  which  they  emanated,  and 
the  obvious  correctness  of  the  pzindides  annonnced 

Thus  it  was  o^ged  in  argmnent,  and  so  held  by  the 
judges,  that  the  discretion  of  Coorts  is  more  restricted  in 
applying  the  roles  of  constraction  to  a  plan  of  government 
contained  in  a  written  constitution,  than  in  the  coostrao- 
tion  of  statntes.  And  the  reason  is  condttsive.  Statotes 
are  often  hastily  and  nnsldlfhUy  drawn,  and  thtts  need 
constraction  to  make  them  sensible  But  constitations 
import  the  utmost  discrimination  in  the  use  of  language; 
^They  are  the  permanent  will  of  the  peo{de,  intended  for 
the  gnidance  of  posterity.*'  Thns,  MarshaUy  C.  J.,  in  rela- 
tion to  the  Constitation  of  the  VniiedSiaUs:  ^  The  framen 
of  the  constitation,  and  the  people  who  adopted  it,  mast 
be  understood  to  have  emjdoyed  words  in  their  natnxal 
sense,  and  to  have  intended  what  they  said.''  Gibbons  r. 
Ogden,  9  Wheat  188. 

8o  the  dissenting  opinion  of  Srofwon,  J^  in  TA«  People 
V.  iWcfy,  2  HiU  31,  subsequently  declared  in  the  Court  of 
Errors  to  be  the  law,  and  cited  vrith  marked  approbation 
in  Newell  v.  The  People.  ^  Written  constitutions  will  soon 
become  of  litde  value,  if  their  injunctions  may  be  lightly 
overlooked;  and  the  experiment  of  setting  a  bonndaiy  to 
power  will  prove  a  fidlure." 

Again,  in  the  same  case,  the  Court  of  Errors,  in  reversing 
the  judgment  of  the  Supreme  Ckmrt,  and  adopting  the  dis- 
senting opinion  of  BramsoHj  X,  say:  ^  K  the  Courts  ventnie 
to  substitute  for  the  clear  language  of  the  instroment,  their 
own  notions  of  what  it  should  have  been,  or  was  intended 
to  be,  there  will  be  an  end  of  written  constitutions.''  Btf^ 
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V.  7%e  PeopUy  4  Hill  384.    In  constnung  the  langaage  Bot.  Tem, 
of  the  constitation,  Courts  have  nothing  to  do  witii  the      ^^^ 
axgament  from  inconvenience.     Their  sole  dnty  is  to  de«   Gxbbkcas- 
ckure,  Ua  lex  scrij4a  est — thus  saith  the  constitution.    21  "^p^^^^' 
Wend.fi84.  ^^'- 

These  may  be  regarded  as  wellnBetded  legal  maTirofl, 
g^oveming  the  constraction  of  written  constitutions.  Keep- 
ing  these  maxims  in  view,  let  us  inquire: 

2.  What  are  the  constitutional  jMrovisions  on  the  subject 
of  common  schools,  gratuitous  tuition,  and  school  tax? 

The  constitution  enjoins  on  the  legislature,  <Ho  provide 
by  law  for  a  general  and  unifonn  system  of  common 
schools,  wherein  tuition  shall  be  without  charge,  and 
equally  open  to  aU.**     Section  1,  article  8. 

The  chief  duty  here  enjoined,  viz.,  that  <^  tuition  is  to  be 
without  charge,"  is  specially  noticeable.  To  enable  the 
state  to  discharge  this  duty,  all  the  trust  fands  are  consoli- 
dated into  what  is  called  the  *^  common  school  fund,''  the 
income  of  which  is  inviolably  appropriated  to  the  support 
of  common  schools.  Sections  2,  3,  article  8.  Had  there 
been  no  fund  provided,  the  power  of  taxation  to  accom* 
plish  the  object  would  necessarily  be  implied. 

Should  the  fund  provided  prove  insufficient,  the  same 
rule  applies.  To  supply  whatever  may  be  needed  beyond 
the  income  of  tiie  common  school  fund,  the  power  and 
duty  to  levy  a  tax  are  equally  dear. 

Common  schools  are  thus  to  be  established  as  a  state 
institution,  under  the  superintendent  of  public  instruction, 
as  its  official  head  (section  8,  article  8),  and  to  be  supported 
as  to  tuUion  by  state  funds. 

In  the  mode  of  levying  tax,  however,  the  state  is  re* 
stricted.  Taxes  for  school  purposes  can  not  be  levied  by 
local  or  special  law.  Section  22,  article  4.  They  must  be 
levied  by  general  law,  of  uniform  operation  throughout  the 
state.  Section  23,  article  4.  And  upon  a  unifonn  and 
equal  rate  of  assessment  and  taxation.  Section  1,  article 
10.  These  restrictions  the  people  have  deemed  it  expe* 
dient  to  impose  on  the  legislature.  It  is  not  our  purpose 
to  inquire  into  their  policy.    That  tiiey  are  part  of  tiie  fun* 
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lioT.  Tenn,  damental  law,  is  enough  for  us.  It  becomes  ns  to  see  that 
*^^  they  are  not  impaired.  The  language  is  plain,  dear,  and 
Gbbshcas-  consistent  If  these  restrictions  can  be  explained  away  or 
0BIP,  &e.*  evaded,  then  ^it  may  be  set  down  as  an  established  fact, 
Black.  ^^^^  ^^  EnffKsh  language  is  too  poor  to  frame  fundamen- 
tal laws  which  shall  limit  the  powers  of  the  legislature." 

We  come  then  to  the  last  inquiry,  viz.: 

3.  Whether  the  130th  section  of  the  school  law,  as  to 
the  mode  of  levying  tax  and  paying  tuition,  is  in  conlbr- 
mity  to  the  constitution  ? 

We  thus  confine  it  to  the  single  points  of  tuition  and 
toe,  for  the  sake  of  perspicuity.  The  other  parts  of  the 
section  can  hardly  be  said  to  be  before  us;  nor  have  we, 
consequently,  examined  how  far  tiiey  may  be  aflfected  by 
the  ruling  in  the  Maize  case.  At  all  events,  if  the  tax  in 
this  case  is  vicious  for  any  purpose,  it  being  inseparable, 
vitiates  the  whole  section. 

The  school  law,  section  130,  as  to  tax  and  tuition,  pro- 
vides that  the  voters  of  any  township  shall  have  power,  at 
any  general  or  special  meeting,  to  vote  a  tax,  &c.,  for  con- 
tinuing their  schools  after  the  public  fimds  shall  have  been 
expended,  &c. 

We  now  deal  solely  with  the  tax  as  a  common  sdhool 
fund.  Keeping  in  mind  the  obligation  of  the  state  to 
furnish  tuition  free,  was  the  tax  voted  by  OreeneasOe 
township  a  constitutional  mode  of  discharging  that  duty! 
We  are  v^y  clear  that  it  was  not. 

That  the  tax  so  levied  is  a  township  tax,  in  contradis- 
tinction to  a  state  tax,  needs  no  illustration.  This  distinc- 
tion is  recognized  in  the  constitution.  Section  22,  artide 
4.  It  is  a  tax  levied  in  the  township  by  the  voters,  upon 
the  property  and  polls  of  the  township.  It  is,  thercfore^ 
strictly  a  townshq)  tax. 

How  is  this  tax  to  be  appropriated?  The  purpose  is,  to 
continue  the  schools  in  Oreeneastie  township  after  tlie  pub- 
lic funds  have  been  exhausted.  This  ^'continued  school'' 
either  belongs  to  the  common  school  system,  or  it  is  inde- 
pendent. K  it  belongs  to  the  state  system,  then  here  is  a 
state  school  supported,  not  by  common  school  funds,  but 
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by  township  tax.    It  is  not  a  state  tax,  levied  on  all  the  Nor-  I'tt™* 
property  of  the  state;  but  a  specific  and  local  tax,  levied      ^-0^' 
by  vote,  for  the  support  of  that  part  of  the  common  school   Gmsvcab- 
system  embraced  in  Oreencastie  township.    Tuition  is  not    BBip,^ftc* 
without  charge,  it  is  not  paid  by  the  state,  nor  out  of  state     ^^J^^ 
or  common  school  funds.   The  people  of  OreeneoBtk  town- 
ship pay  the  tuition,  over  and  above  their  proportion  of  the 
state  tax  for  common  school  purposes.    It  is  a  discrimi- 
nating tax  on  the  property  and  polls  of  Cfreencastk  town- 
ship. 

The  130th  section  of  the  law  levying  such  a  tax  for  such 
a  purpose,  is  in  direct  conflict  with  the  express  terms  of 
the  constitution,  and  void. 

But  it  may  be  said  that  the  '^  continued  school,"  after 
the  public  funds  have  been  expended,  does  not  belong  to 
the  common  school  system,  but  is  a  private  school,  inde-^ 
pendent  of  the  system.  The  definition  is  accepted;  and 
what  then?  It  conflicts  with  another  section  of  the  con- 
stitution. It  was  formerly  not  uncommon  to  find  an  in- 
surance company  chartered,  or  attempted  to  be,  under  the 
modest  titie  of  a  state  road.  To  prevent  such  legislation, 
the  convention  adopted  the  19th  section,  aitide  4.  <*  Every 
act  shall  embrace  but  one  subject,  and  matters  properly 
connected  therewith.  But  if  any  subject  shall  be  embrac- 
ed in  an  act  which  shall  not  be  expressed  in  the  titie,  such 
act  shall  be  void  only  for  so  much  thereof  as  shall  not  be 
expressed  in  the  titie."  The  titie  of  the  school  law  is,  ^  An 
act  to  provide  for  a  general  system  of  common  schools  and 
school  libraries,  and  matters  properly  connected  therewith.'' 
This  titie  does  not  embrace  independent  schools;  nor,  if  it 
did,  are  they  matters  properly  connected  therewith.  The 
very  idea  of  an  independent  school  is  that  of  a  school  un- 
connected with  any  system.  On  the  hypothesis,  then,  that 
it  is  an  independent  school,  it  is  a  distinct  subject-matter 
embraced  in  the  act,  but  not  expressed  in  the  titie,  nor 
properly  connected  with  the  school  system.  It  is  therefore 
clearly  in  conflict  with  section  19,  article  4,  and  void. 

Taking  the  rules  of  construction  and  the  constitution  in 
the  one  hand,  and  the  law  in  the  other,  the  result  is  more 


T. 
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Hot.  Tom,  atrongly  maiked  than  in  the  Newell  caae.    Thus,  whether 

^°*^      it  be  regarded  as  a  tax  to  support  the  state  ajratcm,  or  a 

GxsnroAt-   tax  to  support  an  independent  schooli  it  is  equally  nncoo- 

Hup,  4g.    stitutionaL    Of  this  we  are  dear  beyond  all  doubt    In 

such  a  case  of  inocmipatibility  between  the  law  and  the 

constitution,  ^the  Court  would  be  unworthy  of  its  statioii, 

if  it  could  be  unmindful  of  the  high  obligation  which  that 

station  imposes.'' 

Nor  does  this  conclusion  as  to  the  invalidity  of  the  law, 
imply  any  disrespect  to  any  other  department.  NeweU  v. 
lie  Peqpky  $upra. 

The  uniformity  of  the  lawB,'  as  required  by  tiie  conatito- 
tion,  is  easily  understood.  That  no  law  can  be  deviBed  to 
operate  uniformly  in  all  respects,  is  quite  dear.  A  school 
in  the  city,  and  in  the  rural  distticts,  would  be  a  very  dif* 
fietent  thing,  under  any  kw.  School  houses  could  not  be 
built  in  different  localities,  of  the  same  size  and  matenal, 
for  the  same  price.  But  there  is  a  wide  distinction  be- 
tween that  want  of  uniformity  inddent  to  different  drcom* 
stances,  and  that  want  of  uniformity  created  by  the  law 
itselfl  When  the  state  has  raised  a  common  school  fond 
by  uniform  assessment  and  taxation,  she  has  attained  the 
contemplated  uniformity  in  that  respect  When  she  has 
distributed  the  fund  equally  to  all  entitled  to  it,  she  has 
attained  uniformity  in  that  respect;  and  so  of  eveiytfaing 
else  in  which  uniformity  is  attainable. 

But  when  a  tax  is  levied  in  one  township  for  common 
school  purposes,  which  is  not  a  state  tax,  and  may  not  be 
so  levied  on  the  taxable  property  of  the  state,  the  law  itself 
creates  the  want  of  uniformity.  Such  diyersity,  where 
uniformity  is  attainable,  is  in  violation  of  the  oonstitntioa 
The  meaning  of  the  instrument  is  plain.  The  burdens  to 
suppcnrt  the  system  must  be  ai^rtioned,  and  the  ftmds 
distributed  generally  and  uniformly  to  alL 

Another  source  of  confusion  and  cavil  is  the  similarity 
of  the  restriction  upon  the  levy  of  county  and  school  tax, 
in  section  23,  artide  4.  But  it  is  overlooked  that  the  state 
is  not  bound  to  levy  a  state  tax  to  defray  the  county  ex- 
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penses.  Article  6.    She  is  so  bound  as  to  the  tuition  in  ^or.  Tmn, 
her  common  schools.    Section  1,  article  8.  ^^^ 

It  is  impliedly  affinned  in  what  has  been  said,  tiiat  the   Ouskoab- 
state  may  by  tax  provide  public  funds  to  any  extent  she    mop,  &c. 
thinks  proper.    She  now  levies  10  cents;  she  may  make  it     -^j^^^ 
10  dollars  on  the  hundred.    Her  power  to  do  so  is  a  neees* 
sary  sequence. 

On  the  subject  of  popular  voting  on  laws— 4n  this  in- 
stance  voting  a  tax — we  have  nothing  to  add  to  what  vr^B 
aaid  in  the  Maize  ease.  We  believe  the  theory  of  such 
voting  unsound  and  untenable,  and  the  reasoning  of  the 
Court  in  the  case  of  T%e  State  of  Vermont  v.  Parks,  in 
which  such  voting  is  sought  to  be  vindicated,  seems  to  us 
wholly  inconclusive.  It  leaves  oat  of  view  the  idea  of  a 
representative  system  as  t&e  system.  If  to  that  be  added 
the  restrictions  of  our  own  constitution,  we  think  the  ques* 
tion  closed  as  to  the  policy  oi  this  state.  In  the  case  under 
csonsidemtion,  the  voters  are  authorized  to  vote  a  tax.  It 
ia  claimed  as  a  popular  right.  If  that  be  admitted,  then 
carry  out  the  principle.  If  the  voters  of  the  township  have 
such  a  n^btj  so  have  the  voters  oi  the  county,  so  have  the 
voters  of  the  state;  and  if  on  one  species  of  tax,  so  on 
every  other;  and  if  on  tax  questions,  then  on  all  questions. 
The  theory  of  our  ccmstitntion  is  representative.  The  peo- 
ple of  the  townships  act  by  trustees,  or  other  local  officers; 
the  people  of  the  county,  by  their  county  board;  the  people 
of  the  state,  by  the  legislative,  judicial,  and  executive  de- 
partments. Thus  the  lavirs  operating  in  counties  and  tovm*- 
flhips  become  efficient  commands,  and  rules  of  civil  action 
— not  mere  peimiBsions,  to  be  disregarded  or  otherwise,  as 
the  voters  may  choose  to  vote.  In  electing  members  of 
the  general  assembly,  the  people  are  all  heard  upon  every 
subject.  The  executive  officers  of  the  state,  the  counties, 
and  the  townships,  carry  out  whatever  general  laws  the 
wisdom  of  the  assembly  has  devised.  Thus  the  people 
apeak,  but  under  the  constitution  it  is  Ihrough  their  repre- 
sentatives. 

With  singular  incongruity,  this  very  school  bill,  which, 
contrary  to  the  constitution,  confers  the  popular  rig^  of 
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Not.  Term,  Toting  a  tax,  takes  away  firom  the  inhabitants,  not  only  the 

^^^'      control  of  their  township  school  fond,  bnt  appropriates  tiie 

QamcAB-   whole  ftind  itselfl    The  voting  is  treated  as  the  theoretical 

UUP,  Ac    idea,  the  diversion  of  the  township  fiind  the  practical  illns- 

^'         tration  of  local  popular  rights.    The  fond  wisely  donated 

as  a  permanent  basis  far  local  popular  action  and  control 

in  each  congressional  township,  is  blotted  oat     To  seal 

the  matter,  so  that  the  ^mmder  may  not  oat,"  it  is  even 

attempted  to  take  away  the  private  corporate  powers  of 

the  inhabitants.     And  the  Coarts  are  upbraided  in  high 

places,  for  upholding  the  constitution  and  the  public  fidth 

against  such  pernicious  policy. 

The  great  difficulty  seems  to  arise  from  the  restrictions 
in  the  constitution.  It  is  said^  for  example,  that  city  and 
county  taxes  come  under  the  same  restriction  as  local 
taxes  for  common  schools.  We  have  already  alluded  in- 
cidentally to  this  objection,  in  answer  to  the  argument  of 
counsel  In  addition,  we  may  observe,  that  we  do  not 
readily  see  how  any  fiur  inquirer  could  arrive  at  that  result 
It  is  quite  certain  we  have  not  intimated  anything  of  the 
kind.  The  constitution  recognizes,  in  various  ways,  coun- 
ties, county  boards,  cities,  and  other  municipal  corporap 
tions,  as  then  existing  institutions.  Of  this  class  is  article 
6;  so,  also,  more  or  less  directly,  sections  6  and  23,  article 
4;  section  3,  article  7;  sections  4, 5,  6,  article  8;  section  3, 
article  9;  section  6,  article  10;  secticms  13, 14,  article  11; 
section  7,  article  15.  The  3d  and  4th  clauses  of  the  sched- 
ule expressly  continue  municipal  corporations,  until  modi- 
fied CM*  repealed  by  the  general  assembly.  But  nowhere  is 
it  enjoined  or  implied,  that  the  state  shall  defray  the  ex- 
penses of  these  corporations.  She  is  bound,  as  before 
observed,  to  institute  a  system  of  common  schools  wherein 
tuition  shall  be  without  chai^^e. 

Yet  if  the  provisions  of  the  constitution  were  imperative 
on  the  state  in  regard  to  the  expenses  of  municipal  corpo- 
rations, what  could  be  done?  If  it  were  expressly  declared, 
or  necossaiily  implied,  that  all  taxes  for  county  and  city 
purposes  should  be  assessed  and  collected  as  state  tax,  it 
is  not  easy  to  see  how  the  constitution  could  be  supers 
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seded  either  by  the  legislatnie  or  the  CSoortfi,  even  with  the   Not.  Term, 
aid  of  the  executive.     It  would  still  be  the  duty  of  all  to      10^' 
obey,  and  of  the  Courts  to  uphold  and  adhere  to  its  plain    Orerkcas- 

TLB  TOWW- 

meamng.  bhip,  &c. 

If  the  restrictions  imposed  be  found  impracticable,  it  ^  ^' 
belongs  solely  to  the  people  to  modify  or  change  them.  It 
is  not  meet  that  the  Courts  should  effect  a  change  by  con- 
straction  and  evasion.  But  these  restrictions,  being  new, 
do  not  yet  work  smoothly.  Besides,  the  wild  latitude  of 
former  legislation  being  kept  in  view,  perhaps  the  parties 
restrained  are  a  little  restive.  However  that  may  be,  these 
restrictions  w^re  imposed  deliberately,  and  for  a  purpose. 
They  are  the  barriers  erected  by  the  people  against  the 
encroachment  of  the  power  they  have  delegated.  The 
people  will  therefore  be  slow  to  remove  them — Cleaving  it 
to  time  to  vindicate  the  wisdom  and  profound  policy  of  the 
checks  thus  imposed.'  For  these  reasons  the  petition  for  a 
rehearing  must  be  overruled. 

GrooKiNS,  J.,  was  absent 

Per  Curiam. — The  Petition  for  a  rehearing  is  overruled* 
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AN  INDEX 

TO  THE  PRINCIPAL  MATTERS 

CONTAINED  IN  THIS  VOLUME. 


ABATEMENT. 

In  criminal  proMcntions,  another  indictment 
pending  for  the  same  offsnoe  constitutes  no 
ground  of  abatement.— Z>if(toi»  t.  TU  State, 

533 

ADVANCEMENTS. 

See  Injukctiok,  7. 

The  R.  S.  1838  make  no  distinction  between 
advancements  in  real  and  personal  estate. — 
Dyer  v.  Armttrcng  et  al,,  437 

ADVERSE  POSSESSION. 
See  BuBBBX  ov  Pxoof,  1. 

AGREEMENT. 

See  COKTRACT. 

ALIMONY. 

FetitSon  bj  a  wife  for  a  diTorce,  on  aoconnt  of 
cmel  treatment,  &c.  Decree  in  her  fayor, 
and  for  1,180  dollars  for  alimony.  It  was 
shown  at  the  trial  that  the  hosbiuid  owned 
real  and  personal  estate  of  Uie  yaloe  of  be- 
tween 4,000  and  5,000  dollars,  and  there  was 
testimony  fiom  which  the  Court  might  rea- 
sonably have  concluded  that  the  husband  had 
been  gnUty  of  grossly  improper  conduct,  and 
habitual  abuse  and  cmeity.  Hdd,  that  the 
alimony  was  not»  under  the  eircnmstaaces, 
excesaire. — Budman  y.  Budman,  63 

AMENDMENT. 

See  CoirrnruAKCn,  1,  9. 

I.  A  section  of  the  act  of  1852  concerning 
highways,  nroylded  that  any  person  wishing 
to  enclose  land  through  which  any  state  or 
county  highway  ran,  migAt  petition  the  board 
of  commissioners  to  turn  tne  highway  upon 
his  own  land,  at  his  own  expense.  Another 
section  proyidad  that  any  stale  or  eounty  I 


highway  might  be  changed  by  such  board,  on 
the  petition  of  twelye  fi^olders  of  the  town- 
ship in  which  the  part  of  the  highway  pro- 
posed to  be  changed  was  situate.  A  petition 
was  filed,  the  language  of  which  showed  tiiat 
it  was  founded  on  the  latter  section,  but  it 
was  materially  defective  in  being  signed  by 
but  one  person.  Objection  haying  been  made 
to  the  petition,  the  petitioner  applied  for 
leave  so  to  amend  the  petition  as  to  bring  it 
within  the  provisions  of  the  former  section. 
The  practice  act  of  1852  was  not  dien  in 
force.  Held,  that  the  amendment  was  not 
allowable. — Spencer  y.  Graham,  156 

2.  Trespass  quare  daatsum  fregiL  The  decla- 
ration was  filed  in  the  name  of  the  state  for 
the  use  of  the  inhabitants  of  congressional 
township  No.  21,  &c.,  and  contained  two 
counts,  m  which  the  defendants  were  charg- 
ed with  having  broken  and  entered  into  a 
school-house  Mlonging  to  district  No.  7  in 
said  township,  &c.  After  a  demurrer  had 
been  sustained  to  one  count,  and  issues  of 
fact  had  been  formed  upon  the  other,  the 
platntiff  moved  for  leave  to  amend  the  dec- 
laration by  striking  out  the  words  "for  die 
use  of  the  inhabitants,"  and  inserting  in 
their  stead  the  words  "for  the  use  of  school 
district  number  seven."  The  Court  having 
allowed  the  amendment,  the  plaintiff  after- 
wards asked  leave  to  amend  the  writ  so  as 
to  make  it  conform  to  the  declaration,  but 
the  Court  overruled  the  motion,  and  the  suit 
was  dismissed,  on  the  motion  of  the  adverse 
parlh^,  for  the  variance. 

Heid,  that  the  amendment  of  the  decla- 
ration was  properly  allowed. 

Hdd,  also,  tnat  leave  to  amend  the  writ 
ought  to  have  been  granted. — The  State  v. 
Bryant,  192 

3.  An  amendment,  changing  the  nature  of  an 
action  from  one  ex  contractu  to  one  ex  delicto, 
was  not  allowed  by  the  R.  S.  1843.— fa£t- 
nerelal,y.  Tame,  200 

4.  An  information  for  retailing  spirituous  liq- 
uor omitted  to  state  a  price  ror  which  the 
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liqnor  was  sold.  The  Supreme  Court  di- 
rected the  Conrt  of  Common  Pleas  to  permit 
the  district  attorney  to  amend  b/  inaerting  a 
price.^AfiZef  r.  The  State,  315 

6.  An  answer  without  oath  contained  a  mate- 
rial admission  against  the  defendant.  After 
depositions  had  been  token,  the  defendant, 
who  seemed  not  before  to  hare  known  the 
extent  of  his  admission,  filed  his  affidaTit 
and  the  afidayits  of  his  solidton,  to  the 
effect  that  as  the  answer  was  not  nnder  oath, 
it  had  been  loosely  prepared,  and  siin^d  b/ 
tiie  defendant  witfiont  reading,  and  that  the 
^admission  was  a  mistake  of  his  solicitors  and 
'contranr  to  the  fiurt;  whereupon  he  asked 
leaye  or  the  Conit  to  amend  his  answer  so 
as  to  denj  the  thing  so  admitted,  which  the 
Court  granted.  Held,  that  the  leaye  to 
•mend  was  conectlj  giyen. — Tajflor  y.  Dodd, 

346 

6.  Suit  by  B.  against  the  Wme  County  Turn- 
pike Ccmpany,  for  damages  for  an  injury  sus- 
tained by  liim  by  a  fall  urough  the  sidewalk 
of  a  bridge  within  the  corporation  of  Cam- 
bridge  Citu,  alleged  to  belong  to  said  com- 
pany, and  whidi  was  out  of  repair.  The 
Court  allowed  the  plaintiff*  to  amend  his 
complaint  on  the  triu,  by  inserting  the  ayer- 
ment  that  ha  was  ignorant  that  the  bridge 
was  out  of  repair.  The  record  showed  no 
abuse  of  disorotion  by  the  Court;  and  no 
motion  for  a  continuance  or  for  the  taxation 
of  costs  was  made.  Ileid,  tiiat  there  was  no 
error. — The  Wayne  Qnmty  Turnpike  Oo,  y. 
Berry,  ^  ^  ^^ 

ANSWEH. 

See  AMXtmumart,  5.  Chakcbst,  10.  Plbad- 
no,  5,  13,  14,  34,  25. 

APPEAL. 

jS0eCo8T8,9.  Stattttbb,  15, 16.    Tin. 

1.  An  appeal  to  the  Circuit  Court  would  not 
lie,  under  the  R.  S.  1843,  on  behalf  of  one 
of  seyeral  defendants,  from  the  judgment  of 
a  justice  of  the  peace.— 7%s  Lawrenoeburgh, 
^.,  BaUroad  Co,  y.  Smith,  188 

t.  A  judgment  was  rendered  by  the  mayor  of 
Laiorenceburgh  on  the  84th  of  Febriiary,  1853. 
An  appeal  was  taken  to  the  Circuit  Court  on 
the  25th  of  MarA  following,  tiie  bond  being 
then  filed  and  approyed.  Appeals  from 
judgments  of  that  oflScer  are  goyemcd  by 
the  rules  proyided  for  appeals  m>m  justices 
of  the  peace.  Held,  that  the  appttil  was 
taken  within  thirty  days  after  the  rendition 
of  judgment— ^trtyt  t.  Toueey,  196 

8.  On  an  appeal  from  the  judgment  of  a  jus- 
tice of  the  peace,  if  die  denndant,  haying 
been  perMually  subpcenaed,  fail  to  appear, 
the  plaiatiff''B  demand  is  taken  as  eonrained. 
^Wirev.Heoiten,  589 


4.  Proof  that  a  person  of  the  same  name  of  the 
defendant,  was  senred  with  the  subpoena,  is 
sufficient  eyidence,  prinut  Jade,  of  a  seryioe 
on  the  defendant.— iUd. 

5.  An  appeal,  in  tfus  state,  stands  in  the  place 
of  a  writ  of  error. — Montgomery  r.  Jonee,  586 

6.  An  appeal  will  not  lie  after  a  yolnntaiy  I 
suit.— iW. 

APPBARANCB. 

A  cause  was  continued  to  die  next  regular 
term  of  the  Circuit  Court.    At  i 


ing  special  term  the  cause  was  tried — die  d»- 
fendiuit  appearing  at  the  trisl.  Held,  ihni, 
by  his  appearance,  the  irregularity  was  waiy- 
ed. — Murphy  y.  Barlow,  880 

APPRAISEMENT  LAWS. 

An  agreement  executed  in  1848,  wiiicfa  consti- 
tuted the  basis  of  part  of  a  decree,  contained 
no  watyer  of  yaluation  or  iqipraiwmcnt  law*, 
and  it  i^peared  by  the  record  that  part^  at 
least,  of  the  basis  of  the  decree  was  within 
the  operation  of  those  laws.  The  decree 
directed  the  sheriff' to  sell  without  relief  finom 
such  laws.  Held,  that  it  was  erroneoua. — 
Morton  y.  White,  838 

APPRENTICE. 

1.  Coyenant  by  an  ^)prentice  against  his  mas- 
ter, upon  the  indenture,  for  neglecting  to 
school  the  plaintiff',  Ac  The  suit  was  com- 
menced in  the  Circuit  Court,  bt^re  tiie  R. 
8. 1853  took  efibct,  bat  die  cause  was  tried 
on  an  amended  declaration  filed  after  they 
took  effSftct  The  plaintiff'  recoyerad  judg- 
ment for  less  than  50  dollars,  no  set<yff  or 
couttter-daim  haying  been  pleaded  or  proyed. 
Hdd,  that  the  suit,  as  to  matten  of  prae- 
dee,  was  to  be  goyenied  by  the  R.  S.  1853. 
Hdd,  also ,  that  the  defendant  was  entitled 
to  ooeti.— Brock  y.  Parker,  538 

8.  Where  a  coyenant  in  an  indenture  of  ap- 
prenriceship  is  with  the  apprentice,  he  should 
sue  alone  for  the  breach.  Ibid. 

ARBITRATION. 
See  Railroad  Comtakt,  13  to  16. 

1.  A  tender  of  performance  of  a  parol  award, 
and  a  refusal  of  the  tender,  en  equiyalent  to 
a  performance.- SimM  y.  Staoart  et  al,,  380 

3.  Ariiitrators  will  be  presumed  to  haye  decid- 
ed in  accordance  witn  law,  where  there  is  no 
proof  in  relation  to  the  proceedings  had  be- 
lore  tliem  showing  die  oontracy.  TM. 

ASSAULT  AND  BATTERY. 
See  Crimival  Law,  8  to  10. 

ASSESSMENT  OF  DAMAGES. 
See  Raiiaoad  Compavt,  18  to  17. 
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ASSIGNMENT. 
See  Plbadhto,  5,  6, 28.   Pkomisbost  Notx, 

1,  6,  8, 10  to  18. 
The  lien  of  the  yendor  of  land  for  pnrchase- 
monej,  U,  in  this  state,  assignable. — Fisher 
et  al,  y.  Johnttm  et  ux,,  492 

ASSUMPSIT. 
Butt  hj  A.  asainst  B.  for  money  paid,  &c.  It 
iq)peaied  that  a  judgment  had  been  rendered 
against  C,  Z).,  E,  and  A,,  npon  which  B, 
had  become  repleyin  bail,  ana  that  A,  was 
compiled  to  pay  it  on  execution.  Neither 
tiie  judgment  nor  execution  showed  that 
any  of  die  judgment^btors  were  sureties 
in  the  original  debt  But  it  appeared,  in  the 
present  case,  tiiat  C  was  the  prindpal  debtor 
and  D.t  E,  and  A,  sureties.  B.  haying  be- 
come Indebted  to  C,  promised  C.  to  pay  the 
debt  bj  payment  of  me  judgment,  and  also 
told  A.  that  should  he,  ^.,  m  compelled  to 
pay  it,  he,  B.,  would  repay  it  There  was 
no  eyidence  that  any  of  the  parties  were  in- 
solyent  Hdd^  that  the  suit  would  not  lie. 
—EppeH^  y.  IMe,  420 

ATTACHMENT. 
See  JusTics  ov  thb  Peacs,  4. 

AURORA,  CITY  OP. 
Lot  No.  41  in  WaUcer'e  second  addition  to  the 
town  of  Atffora,  was  in  the  town  of  Awvnit 
and  situate  in  section  29,  township  5,  range  1 ; 
but  the  first  section  of  ue  act  incorporating 
the  ciiiy  of  Aicrora, enacted  as  follows :  "that 
the  boundaries  of  the  city  of  Aurora  shall  be 
the  same  as  the  boundaries  of  the  present 
town  of  Aurora^  that  is  to  say,  the  bounda^ 
ries  of  said  city  shall  include  all  the  territory 
embraced  witnin  the  recorded  plat  of  said 
town  as  the  same  is  recorded,'^  &c.,  ''and 
all  the  territory  within  the  seyeral  enlarge- 
ments of  or  additions  to  said  town ;  being  all 
the  in-lots  and  out-lots  laid  off  in  section  4, 
in  township  4,  of  range  1,  and  sections  32 
and  83  of  the  same  township  and  range." 
Hdd,  that  said  lot  No.  41  was  not  in  the  dty 
of  Aurora, — Green  r.  Chedc,  105 

AWARD. 
See  Abbitratioh  . 


B. 


BAILMENT. 

1.  Where  a  bailment  is  for  the  sole  benefit  of 
the  bailor,  the  law  requires  only  slight  dili- 
cenoe  on  the  part  of  the  bailee,  and  makes 
him  answerable  only  for  gross  negligence.-^ 
Dart  y.  Lowe  et  al.,  131 

9.  Where  a  person  has  acted  as  a  bailee  in  a 
matter  not  within  the  scope  of  his  ordinary 
oocnpation,  it  is  incumbent  upon  the  bailor 


who  seeks  to  render  him  liable  for  negli- 
eenoe  as  a  bailee  for  reward,  to  proye  mat 
be  was  to  receiye  a  compensation.         Ibid. 

3.  Where  a  bailee  oonyerts  the  thing  bailed  to 
his  own  use,  he  becomes  liable  to  an  action, 
without  any  preyious  demand. — Spencer  y. 
Morgan,  146 

4.  Same  point  decided. — Smith  y.  Stewart  et 
al.,  220 

5.  A  mandatary  is  answerable  for  gross  negli- 
gence.^jSr«m;)  y.  Farhw  et  al.,  462 

6.  When  a  bailment  is  for  the  sole»  benefit  of 
the  bailee,  the  law  requires  great  diligence 
on  his  part  and  makes  him  responsibte  for 
slight  neglect. — Wilcox  v.  Hogan,  646 

BEQUEST. 

See  Lboaot.    Will,  1, 17  to  19. 

A  testator,  after  bequeathing  the  use  and  reye- 
nue  of  dl  his  property  in,  &c.,  to  his  brother 
and  sisters  during  their  lifetime,  proyided  by 
the  will  that  after  the  decease  of  any  one  or 
all  of  them,  the  share  that  each  of  them 
should  haye  in  the  property  was  to  be  ap- 
plied, apart  in  Pennayloania,  and  the  residue 
in  tiie  United  States  generally,  "for  the  dif- 
fusion of  useful  knowledge  and  instrtlctlon 
amongst  tiie  institutes,  bbraries,  dtibs,  or 
meetings  of  the  working  classes,  or  monual 
laborers  who  earn  their  bread  by  the  sweat 
of  their  brow,"  &c.  Held,  that  the  beque^ft 
could  be  sustained  as  a  charity. — Sweeney  et 
al.  y.  Sampson,  465 

BILL  OF  EXCEPTIONS. 
See  Exhibits. 

BILL  OF  EXCHANGE. 

A.  indorsed  an  acooiteBodation  bill  drawn  by 
B.  for  the  purpose  of  being  discounted  at  a 
bonk.  The  amount  of  the  bill  was  left  blank, 
but  the  amount  to  be  drawn  upon  it  was  not 
to  exceed  800  dollars.  The  proceeds  were 
to  be  used  hj  B.  in  the  purchase  of  cattle. 
The  bank  haying  refused  to  discount  the  bill, 
B.  sold  it  to  C.,  first  stating  to  C.  that  it 
was  an  accommodation  bill,  and  was  to  haye 
been  discounted  in  bank  for  800  dollars.  C. 
fiUed  Uie  blank  witii  400  dollars.  B.  realized 
from  the  sale  of  the  bill  387  dollars,  out  of 
which  he  applied  325  dollars  to  the  purchase 
of  the  cattle  in  contemplation  when  A.  in- 
dorsed the  bill.  A.,  when  he  learned  that 
the  bill  had  been  sold  to  C  and  filled  up  as 
aforesaid,  stated  that  in  all  probability  he 
would  haye  to  meet  it;  and  B.  thereupon 
transferred  a  note  to  A.  for  200  dollars,  out 
the  note  was  without  consideration  and  of 
no  yalue.  The  bill  was  protested  for  non- 
payment, and  notice  giyen,  &c  In  a  suit 
Dy  C.  against  the  administrators  of  A.,  upon 
le  indorBement,  Mj,  that  C  was  not  a  &ma 
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fiU  bolder,  and  ooold  not 

— CbntiifiY.  Wilmmetal., 


BOUNDARY. 


See  CoNTSTAircB,  3,  4. 

A  boondAiy  fixed  by  the  connty  sarreyor,  in 
the  presence  and  by  the  request  of  die  parttee 
interested,  will  be  neld,  in  a  snbseqaent  con- 
troTersy  between  them,  to  be  prima  facie 
oorrect^AsAc  et  al,  t.  Lanham,  434 

BRIDGE. 

ii  A  bridge  was  constructed  by  the  Whiu  War 
ter  Va£y  Coital  Company,  within  the  limits 
of  Cambridge  City,  across  an  existing  high- 
way which  the  canal  had  rendered  impassi- 
ble, and  was  erected  for  the  restoration  of 
the  highway,  and  became  a  part  thereof. 
Three  or  fonr  years  after  its  erection,  and 
while  it  was  yet  used  as  a  public  highway, 
a  turnpike  company  was  incorporated,  with 
the  rifrnt  of  conrerting  said  highway  into  a 
tumpUKe,  and  charging  tolls  uiereon,  and 
buraened  with  the  duty  of  keeping  it  in  re- 
pair. The  company  receired  the  highway 
as  it  was,  with  its  bridges,  culverts,  &c., 
subject  to  existing  easements.  Held,  that, 
as  to  the  public,  the  turnpike  company  was 
bound  to  keep  the  bridge  in  repair. — The 
Wi^ne  County  Tvmpike  Co.  y.  Berry,     286 

i.  Semble,  also,  that  the  canal  company,  and, 
if  the  highway  was  along  a  street  of  Cam- 
bridge dtttf  the  city,  might  likewise  be  bound 
to  lieep  the  bridge  in  repair,  and  the  injured 
party  might  elect  which  of  the  three  parties 
to  sue.  Ibid. 

S*  Held,  also,  that  though  the  turnpike  com- 
pany might  not  have  been  bound  to  keep 
the  sidewalks  of  the  bridge  in  repair,  be- 
cause originally  attached  to  it,  yet  the  eyi- 
denoe  being  that  the  company  had  on  one  or 
two  occasions  made  some  repairs  on  it,  the 
company  was  bound  to  keep  the  sidewalks 
In  repair  so  long  as  they  continued  and  re- 
cognised them  as  part  olf  the  bridge.      Ibid. 

BURDEN  OF  PROOF. 
See  Plbadoto,  9. 

1.  Where  in  a  suit  to  establish  a  title  to  real 
estate,  the  plaintiff  proyes  a  title  and  posses- 
sion in  himself,  and  also  shows  a  possession 
by  the  defendant,  but  not  of  twenty  yean 
next  before  the  commencement  of  tne  suit, 
and  the  defence  is  a  twenty  years'  posses- 
sion, the  burden  of  proylngsuch  possession 
is  upon  the  defendant.— 7^  State  y.  The 
Thtkeet  of  the  Vvnomnee  Univernty,  77 

a.  The  proof  of  fiftcts  pleaded  in  ayoidanoe  lies 
upon  tiie  party  alleging  them.-«Broicfi  y. 
Woodbury  et  al.,  254  1 

a.  Suit  by  a»  assignee  agalnat  the  aasigiior  of  I 


the  enit.  i     a  promissory  note  giyen  by  an  inftnt.    The 
909      dedaration,  after  lukging  the  making  and 

I  indorsement  of  the  note,  &c.,  and  the  infancy 
of  the  maker,  ayerred  that  Uie  note  was  not 

1     giyen  for  necessaries. 

!  Hdd,  that,  eyen  admitting  Ae  liability  of 
the  infiut  if  the  note  was  giyen  for  nece^a- 
ries,  the  ayerment  that  it  was  not  so  giyen 
was  surplusage,  and  imposed  no  additional 
proof  upon  toe  pleader. 

Hdd,  also,  that  if,  between  the  makmg  of 
the  note  and  its  maturity,  the  infant  had  ar- 
riyed  at  full  aee  and  ratified  his  express  con- 
tract, the  burden  of  proying  that  fiict  was 
upon  tiie  deitedant— JSTflicierKMi  y.  #br,  489 
4.  In  an  action  brought  to  contest  tiie  yalidity 
of  a  will  which  has  been  admitted  to  pro- 
bate, on  the  CTound  of  the  incapacity  of  the 
testator,  the  burden  of  proof  is  on  the  plain- 
tiff, and  he  has  the  right,  under  the  K.  S. 
1852,  to  open  and  close  the  argument  to  the 
jury. — Moore  y.  Allen  et  al.,  521 


CARRIERS  OF  PASSENGERS. 
See  Railroad  CoMrijrT,  4,  5,  7  to  II. 

CASUS  OMISSUS. 
See  CnixnrAL  Law,  4. 

CERTIORARI 

When  a  cause  was  remoyed,  under  the  R.  S. 
1843,  firom  the  judgment  of  a  justioe  of  the 
peace,  by  certiorari,  it  was  the  duty  of  the 
Court  to  examine  the  cause  first  as  a  Court 
of  error  only,  and  if  no  defects  affecting  the 
merits  of  die  cause  were  apparent  in  the  re- 
cord of  the  justice's  proceedings,  to  affirm 
the  ^ud^ent,  and  certify  the  decision  to 
the  justioe,  &c,  or  render  judgment  for  tiie 
amount  of  the  justice's  judgment  and  the 
costs  taxed  by  him,  &c. ;  but  if  defects  afieet- 
ing  the  merits  of  the  caose  were  apparent  in 
such  record,  it  was  the  duty  of  the  Court  to 
reyerse  the  judgment,  and  to  retain  the  cMxtae 
for  trial  on  the  merits,  as  in  cases  of  ^peals 
from  the  judgment  of  a  justioe  of  the  peace. 
^Searl  y.  iSck^,  199 

CHANCERY. 

iSse  AmnrDMSirT,  5.  APFKAissianrT  Laws. 
Chosb  IV  AcTioir.  Cohtihuahcb,  1,  2. 
DiyoBOB.  ExHiBixa.  Fobbglobdbb.  In- 

JUVCTIOH .     IVSUBAIICB,  8.   MABTBrn'S  Rb- 

roBT.     Flbaoiho,  6, 6, 18  to  21.    Sfsci- 

VIO  FBBrOBXAMOB. 

1.  A  lull  for  the  fbredoeure  of  a  motteage 
giyen  by  way  of  indemnity,  did  not  eSi/^ 
ttiat  the  mortgagee  had  been  compelled  to 
pay  any  nlottey,  or  had  been  otherwise 
damnified*    HJd,  that  the  bill  exhibited  no 
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groand  for  rolief.— Z>im  H  al,  t.  Bm^, 

152 

2.  Bill  to  subject  the  equitable  estate  of  one  of 
two  debtors  to  sale  upon  a  jostioe's  judg- 
ment The  bill  alleged  that  an  ezecntion 
had  been  issned  on  the  judgment,  and  re- 
turned nulla  bonOf  but  contamed  no  aver- 
ment dial  the  defendant,  or  his  oo^leiendant 
in  the  judgment  had  no  real  estate  subject 
to  execution.  Hdd^l^  the  bill  showed  no 
groand  for  relief.— TTiZMm  t.  Dak,         les 

3.  The  provisions  on  p.  456,  B.  S«  1843,  au- 
thorizing the  sale,  upon  a  decree  in  chancery, 
of  an  equitable  interest  in  real  estate,  after 
an  execution  at  law  has  proved  unavailing, 
relate  to  executions  from  the  Circuit  Courts. 

Ibid. 
4«  Bill  in  chancery  alleging  that  A,,  on  the  Bth 
of  June,  1850^  obtained  a  judgment  before 
B,,  a  justice  of  the  peace,  against  one  C, 
wUch  was  recovered  for  the  use  of  D,,  the 
i^pellee,  though  not  so  entered  on  the  jus- 
tice's docket;  that  prior  to  die  institution  of 
the  suit  in  which  said  judmient  was  ren- 
dered, D.  was  indebted  to  C7.,  by  book  ac- 
count, in  a  sum  nearly  equal  to  tne  amonnt 
due  from  C.  to  ^.  for  D/s  use ;  that  D.  re- 
peatedW  proposed  to  offset  his  claim  so  held 
oy  A.  for  his  use,  against  the  book  account; 
but  C.  refused,  afterwards  sued  Z>.  on  the 
account  before  one  E,,  a  justice  of  the  peace, 
and  on  the  said  8th  of  June,  1850,  recovered 
a  judgment;  that  both  judgments  were  ren- 
dered on  the  same  day,  and  on  the  dav  they 
were  obtained  both  were  assigned.  The  one 


proposed  to  offset  the  one  judgment  against 
the  other;  but  F,  refused,  has  caused  an 
execution  to  be  issued  on  the  judgment 
against  D.,  and  placed  the  same  in  the 
hands  of  a  constaole;  that  F.,  prior  to  the 
assignment  of  C.'$  judgment,  had  notice  of 
all  the  abore-stated  facts,  and  received  that 
assignment  for  the  purpose  of  defrauding  D, 
The  bill  pra^  that  the  collection  of  the 
judgment  assigned  bv  C,  to  F.,  be  enjoined, 
&c.  Hdd,  that  the  bill  presented  a  proper 
case  for  chancery  jurisdiction.— .mive  t. 
Clark,  243 

5.  In  cases  in  chancery,  the  Supreme  Court 
will  seldom  increase  die  amomit  of  the  de- 
cree against  the  appellant,  except  where  it 
b  glaringly  inadequate. — Jennings  v.  Kee  et 
ur.,  257 

6.  Persons  who  are  directly  interested  in  the 
obiect  of  a  bUl  should  lie  made  parties. — 
Fletcher  et  al.  v.  Mansur  et  al.,  267 

7.  Where  executors  appointed  in  a  will  to  carry 
out  a  charitable  trust,  are  discharged  from 
their  trust,  a  Court  of  equity  may  appoint 
other  trustees  to  take  charge  of  the  trust.- 


The  Common  Council  of  Richmond  v.  lite 

834 


8.  A  bill  in  equity  will  not  lie  by  a  judgment* 
creditor  to  subject  a  chose  in  action  of  the 
debtor  to  the  payment  of  his  debt.— iSAatt?  v. 
Aveline,  880 

9.  Chancery  has  no  jurisdiction  to  subject 
choses  in  action  to  execution  in  the  absence 
of  a  statutory  provision  to  that  effect.— 
Totten  V.  McManuM  ei  ux.,  407 

10.  The  answer  of  die  defendant  in  chancery, 
under  oath,  can  be  overcome  onlv  by  at 
least  one  ^tness  and  strong  corroooradng 
dreomstanoes.— >Cb£b'ns  V.  £vatis  et  a/.,  441 

11.  In  chancery,  the  eondnsions  of  the  Court 
.  on  the  evidence  presented,  are  entitled  to  the 

same  weight  as  the  verdict  of  a  jury.    Ibid, 

12.  A  suit  in  chancery  was  tried,  after  the  B.  S. 
1852  took  efibct,  as  a  suit  at  law,  upon  oral 
testimony  and  dei>ositions.  There  being 
sufficient  evidence  in  the  record  to  sustain 
die  judgment,  held,  that  the  Supreme  Court 
would  not  examine  into  the  relative  credi- 
bility of  the  witnesses  or  the  weight  of  the 
evidence.— ifc  Vicker  et  al.  v.  Pratt,        450 

18.  Bill  by  the  administrator  of  ^.  agdnst  the 
administrator  of  B.  to  rescind  a  contract  be- 
tween A.  and  B.  for  the  sale  of  land,  &c.,  or 
to  order  a  repayment  of  the  purchase-money, 
and  in  de&ult  thereof,  that  the  land  should 
be  sold.  The  facts  were,  that  A,  had  con- 
veyed the  land  by  deed  in  fee  to  B,,  the  latter 
agreeing  to  pay  the  purchase-money  within 
a  reasonable  period  and  to  secure  me  same 
by  giving  a  note  to  C  for  A,*8  benefit  B. 
had  not  naid  the  purchase-money,  and  had 
fiiiled  ana  refused  to  execute  the  note;  but 
his  estate  was  not  shown  to  be  insolvent  or 
insufficient  to  pay  all  the  demands  against 
it;  nor  was  any  mtud  or  mistake  alle^  or 
proved.  Hdd,  that  no  ^und  for  relief  was 
shown  .*-£owyy  v.  ERggme,  507 

CHABITY. 
See  B8QX7B9T.    Chakcert,  7. 

CHOSE  IN  ACTION. 

1.  A  bill  in  equity  will  not  lie  by  a  jndgmen^ 
creditor  to  subject  a  chose  in  action  of  the 
debtor  to  the  payment  of  his  judgment — 
Shaw  V.  Avetine,  380 

2.  Chancery  has  no  jurisdiction  to  subject 
choses  in  action  to  execution,  in  the  absence 
of  a  statutory  provision  to  that  eff^ect. — 
Totten  V.  McManus  et  ux,,  407 

CIRCUIT  COURT. 
iSee  Criminal  Law,  1.    Dibcretiox.    Mis- 

DBMSANOS,2.     BSTAILINO,  1.     STATUTES, 

2, 11,  17,  20,  21. 
1.  The  clerk,  auditor  and  sheriff  have  no  au- 
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dioritj,  vnte  s.  4,  p.  •,  S  B.  8. 1S6S,  to  «h 

poinl  a  penon  to  preside  ftt  a  term  of  toe 
Circiiit  Court,  where  (he  office  of  drenit 
judge  is  Tacuit— Oue  t.  The  SiaU,  I 

a.  TboM  officers  tre  only  ulfaorised  to  mike 
the  appointment  where  the  drcnU  jndajs  is 
temponufily  absent.  IhitL 

3.  A  Taoeacj  in  the  office  of  dicait  Jvdge  can 
only  be  supplied  bj  appointment  by  the  ffor- 
ernor.  *  ibid» 

4.  Where  a  tilil  was  in  progress  in  the  Qrcaii 
Conrt  at  toe  expiration  of  a  regnlar  term, 
the  Conzt  was  empowered,  by  toe  R.  &,  1848, 
to  hold  over  to  complete  the  trial.— AAim^ 
UmetaLr,  WUmm  et  al,,  187 

6.  A  drcait  judge  who  had  been  engaged,  be- 
fore enteringapon  his  office,  as  oonnsel  in  a 
canse  in  the  Tr(i6asA  Circuit  Court,  appointed 
a  special  teim  of  said  Court  for  the  trial  of 
the  cause,  and  notified  another  circuit  judge 
to  hold  snch  term.  The  fiMt  toat  the  former 
had  been  engaged  as  counsel  in  toe  cause, 
was  known  at  toe  Februan  term  of  toe 
Court,  1858.  The  notice  to  the  otoer  judge 
was  giTen  June  1, 1858,  toe  canse  was  called 
for  trial  on  toe  14to  and  continued  to  toe 
16to  day  of  that  month,  when  it  was  tried 
and  judgment  rendered  for  toe  plaintiff. 
When  toe  cause  was  called  at  toe  special 
term,  toe  defendant  objected  to  the  jurisdic- 
tion, &c.  Held,  that  under  toe  B.  S.  185S, 
toe  Court,  at  the  special  term,  had  jurisdic- 
tion.— Murphy  T.  Barlow,  S30 

CIBCXJIT  JUDGE. 
See  CucuiT  Coubt,  1  to  8,  6. 

CITY. 
See  La-Fatbtte,  Citt  of. 

1.  The  powers  of  a  city  are  limited  to  toose 
which  a  strict  construction  of  toe  gnait  of 

,  powers  in  its  charter  will  allow  it — The  City 
of  Lafayette  y.  Cox,  88 

2.  Section  8S  of  toe  "act  for  the  incorporation 
of  dties,''  approved  June  18,  1852,  was  in- 
tended to  proTide  a  mode  for  the  annexing 
of  lands  to  cities  in  all  cases  not  proridea 
for  by  section  81  of  toe  same  act. — The 
Mayor,  ^.,  of  JtfferaonvWe  T.  Weeme,     N7 

CLEBK  OF  THE  CIRCUIT  COURT. 
See  CoHSTiTUTiOK AL  Law,  6. 

1.  A  person  admitted  to  defend  an  action  as  a 

r»r  person,  nnder  section  15,  p.  30,  toI.  2, 
8. 1852,  is  entitled,  upon  judgment  being 
rendered  against  him,  to  a  transcript  of  toe 
record,  for  toe  purpose  of  an  appeal  to  toe 
Supreme  Court,  before  pavmcnt  to  toe  clerk 
of  any  foes  toercfor. — Falkenburgh  t.  Jones, 

296 
9.  Section  25,  p.  229,  toI.  1,  R.  8. 1852,  pro- 


Tidea  a  coB^ensalion  for  derlES,  under  tihe 
name  of  extra  senrices,  for  making  out  tran- 
scripts in  such  cases.  lUd^ 
8.  But  the  derk  is  not  entided  to  eompensa- 
tton  liom  toe  county  uBtU  he  has  dehyerod 
the  toaascript  to  the  poor  person.  BmL 

COMMISSIONERS  TO  ASSIGN 
DOWER. 

1.  It  was  error  to  appoint  commissioiiers  to  as- 
sign dower,  upon  a  petition  trader  the  R.  S. 
1848,  before  toe  defendants  were  sommoaed. 
^Wefithen  etoLy.  Weothen,  272 

2.  Where  commissionerB  appototed  to  aaaign 
dower  refused  or  neglected  to  act,  the  Court 
was  antoorized,  by  toe  R.  S.  1843.  to  ap- 
point otoers  in  troir  stead. — McOAmck  et 
al.  T.  Te^,  438 

8.  The  right  of  toe  Court  to  appoint  otoer 
commissioners  to  act,  upon  a  reiusal  or  foal- 
ure  of  commissioners  preriouBly  appointed, 
exists,  also,  todependent  of  any  statute. 

IbuL 

4.  The  evidence  of  commissionen  appointed 
to  assign  dower  may  be  heard  in  impeadi- 
myent  of  toeir  assignment  IhitL 

CONDITION  PRECEDENT. 
See  CoKTUACT,  13. 

CONFESSION  OF  JUDGMENT. 

1.  A  warrant  of  attorney  to  confess  a  judgment 
must,  by  the  R.  S.  1852,  be  supported  by  an 
affidayit  that  the  debt  is  jwt  and  owing^  and 
toat  toe  confession  is  not  made  for  toe  pni^ 
pose  of  defran4ing  creditors ;  which  warrant 
and  affidavit  must  be  filed  wito  toe  Courts  or 
tlie  judgment  upon  toe  warrant  will  be  eiro- 
neous.— ifcPAeeCers  et  al,  t.  Campbell,     107 

2.  A  warrant  of  attorney,  to  antoorixe  the  con- 
fession  of  a  judgment,  must  be  executed  ac- 
cording to  the  requirements  of  the  statute  in 
force  when  toe  judgment  is  taken.         Ibid. 

8.  A  warrant  of  attorney  to  confess  a  judg- 
ment, provided  that  toe  judgment  shoidd  m 
ooUected  to  five  equal  annual  instalments, 
the  first  at  toe  end  of  six  months  finom  toe 
entry  of  judgment,  and  toe  remainder  at  toe 
end  of  each  year  thereafter,  sucoesaiTely,  m 
equal  instahnents,  and  execution  should  be 
stoyed  accordingly  upon  said  several  instal- 
ments. 

Held,  that  toe  instmment  meant,  that  no 
execution  was  to  issue,  except  to  collect  the 
instalments  as  toey  respectiTely  foil  due,  and 
was  a  stipidation  toat  none  should  issue 
witoin  the  periods  above  specified. 

Held,  also,  toat  a  stoy  of  execniton,  with- 
out toe  entry  of  replevm  bail,  was  intended. 

Ibid, 

4.  Section  384,  p.  124,  2  R.  S.  1852,  ajlpfies 
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only  to  eonfttsioiis  of  indcnietttB  vpoa  a 
p«noiial  appearance  of  me  cmodant.   Rid, 

CONSIDERATION. 
See  CoxTBACT,  3, 10.  Mostoaob,  7.  Pbom- 

I880ST  NOTB,  6. 

CONSTITUTIONAL  LAW. 

See  CiKcuiT  Coukt,  8.  CuiairAL  Law,  3, 
10.    Natioablb  STBXAiia,  S  to  7,  9  to  IS. 

STATOTBft,  8,  5. 

1.  The  act  of  1853,  "to  aathorixe  ibe  re-loca- 
tion of  the  seat  of  justice  of  die  oonntr  of 
Ctay"  &c.,  IB  in  conflict  with  st.  22  ana  23 
of  art.  4  of  tiie  constitution. — Thomas  et  al. 
Y,  The  ^oard  of  Comm'rs,  ire.,  et  al,  4 

2.  The  legislature  has  no  aathoritj,  under  the 
constitution,  to  enact  a  local  or  special  law, 
when  a  general  law  can  be  made  applicable. 

Ibid, 

3.  The  lemoTal  of  oounrf  seato  can  be  made 
the  subject  of  a  general  law.  Ibid, 

4.  It  Is  competent  for  the  Courts  to  inquire 
whether  a  general  law  can  be  made  applica- 
ble to  the  subjeot-matter  of  a  local  or  special 
law  enacted  l^  the  legislature.  Ibid, 

6.  The  same  question  presented  a«  in  Maize  r. 
The  State,  4  Ind.  432,  and  for  the  reasons 
giyen  in  that  case,  the  same  judgment  Aker 
Y.  The  State,  193 

€.  The  seryices  of  officers  entitled  to  fees  or 
salaries  fixed  by  law,  are  not  "particular 
serrices"  within  the  meaning  of  sec.  21,  art 
1,  of  the  constitution  of  IS51. —FbUcenburgh 
T.  Jonee,  296 

7.  By  the  21st  section  of  article  4  of  the  consti- 
tution of  1S51  it  is  ordained,  that  "No  act 
shall  erer  be  revised  or  amended  by  mere 
reference  to  its  title ;  but  the  act  reriscd,  or 
section  amended,  shall  be  set  forth  and  pub- 
lished at  full  length."  Held,  that  the  mean- 
ing of  this  section  is,  that  the  act  revised,  or 
section  amended,  shall  be  inserted  at  full 
length  in  the  act  amending  or  revising  it. — 
LoMgdon  v.  Appiegate  et  cd.,  327 

8.  Section  2  of  the  act  of  1853,  entiUed  "An 
act  to  rondate  the  taking  of  appeals  from  the 
Court  of  Common  Pleas,"  which  professes 
to  amend  section  22  of  the  act  to  establish 
Courts 'of  Common  Fkas,  &e,,  approved 
Mojf  14, 1852,  by  refereooe  merely  to  its  title, 
IS  nnoonsticutional  and  void.  Ibid, 

9.  Section  21  of  article  4  of  the  constitutioB  of 
1851  was  borrowed  from  article  119  of  the 
coBstitotion  of  Lomeiamt  of  1 846-— the  words 
"set  forth"  beinff  substituted  for  the  word 
"re^nacted"  in  toe  latter  oonstitution.  Ibid. 

10.  The  section  was  reported  to  the  conven- 
tion and  passed  in  the  language  of  said  arti- 
cle 119  ot  the  constitution  of  Lrndgiana,  and 
the  words  "set  forth"  were  substituted  for 


die  word  "re-enacted"  by  the  committee  on 
revision,  &c.,  a«  a  mere  verbal  alteration, 
and  the  change  was  afterwards  sanctioned  by 
the  ooBveslion.  Ibid, 

11.  Where  a  oonstitotional  provision  is  bor- 
rowed from  the  constitution  of  a  sister  state, 
the  previous  construction  given  to  the  pro- 
vision by  the  legislature  and  judiciary  of 
such  stale,  is  regvded  as  high  antboritT  as 
to  its  meaning.         '  Ibid. 

12.  The  construction  given  to  article  119  of 
the  constitution  of  ^msuiimi  by  the  le^isla^ 
tnre  (with  few  exertions)  and  by  the  judi- 
ciary of  that  state,  has  been,  that  the  act  re- 
vised, or  section  amended,  should  be  set 
forth  and  published  at  full  length  in  the  act 
amending  or  revisfaig  it.  Ibid, 

13.  Section  3,  p.  49,  acts  of  1840,  which  enact- 
ed that  on  all  judgments  which  had  been  re- 
plevied under  the  then  existing  laws,  but  not 
mlly  satisfied,  and  on  all  judgments  on 
whK^  a  stav  had  ex]^red  and  execution  had 
been  issued,  and  levied  or  not  levied,  the 
execution-debtor  might  replevy  the  same,  in 
addition  to  the  former  stay,  for  six  months 
after  ManA  1,  1840,  was  unconstitutional 
and  void.—- /Sbvji^  v.  Danid,  348 

14.  That  section  being  a  nullity,  the  replevin- 
bail  could  enjoin  a  sale  of  his  property  on  an 
execution  issued  upon  the  judgment     Ibid, 

15.  A  statute  which  is  in  conflict  with  the  con- 
atitotion,  is  a  nullity,  and  inopentive  for 
any  purpose.  Ibid. 

16.  Indictment,  under  section  68,  p.  975,  R.  S. 
1843,  for  keeping  a  tippling  house.  The 
Court,  at  ^e  trial,  instructed  the  jury  tiiat  if 
the  defendants  sold  spirituous  liquor  on  the 
sabbath,  thev  mi^ht  consider  that  fact  in  ag- 
gravation of  the  damages.  At  the  time  of 
toe  offence  charged,  section  124,  c.  58,  R.  S. 
1843,  provided  a  penalty  for  selling  spiritu- 
ous liquors  on  ounday.  Held,  that  the  in- 
struction was,  therefore,  erroneous. — Wal- 
lace et  al,  y.  The  State,  555 

17.  Section  130,  c.  98,  1  R.  S.  1852,  which 
provides  that  "the  voters  of  anv  township 
diall  have  power,  at  any  general  or  speciid 
meeting,  to  vote  a  tax  for  the  purpose  of 
building  or  repairing  school  houses,  and  pur- 
chasing sites  therefor,  providing  friel,  furni- 
ture, maps,  apparatus,  librarie.^  or  increase 
thereof^  or  to  dischar^  debts  incurred  there- 
for, and  for  oontinmng  their  schools  after 
the  public  frmds  shall  luive  been  expended, 
to  any  amount  not  exceeding  annually  fifty 
cents  on  each  one  hundred  dollars  of 'pro])- 
erty,  and  fifty  cents  on  each  poll,"  i^,  a«  to 
the  mode  of  levving  tax  and  paying  tuition, 
repugnant  to  the  constitution.— (^eenctu/^ 
Township,  ^.  V.  Bhek,  557 

18.  The  discretion  of  Courts  is  more  restricted 
in  applying  the  rules  of  construction  to  a 
plan  of  government  contained  in  a  written 
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oonstitiilioii,  tfcaa  in  the  ooaftnotion  of 
statutes.  Ibid, 

19.  In  the  ooiutnietion  of  tiie  eoutitalioii, 
words  miut  be  nndenlood  to  hATe  been  used 
in  their  nntanl  sense.  lUd, 

20.  In  the  oonstrnction  of  die  oonstltntion, 
Conrts  hnye  nothing  to  do  with  the  am- 
ment  from  inoonrenienoe-^eir  dntr  beuig 
sfanply  to  declare  what  the  constitation  has 
said.  IM, 

CONTmUANCB. 

Sre   Appiarakcb.     Ditobcb,  3.     Eyi- 
l>BircB,  4. 

1.  The  amendment  of  a  bai  of  foredosnrBflgr 
inserting  the  avennent  required  by  the  R.  S. 
1843  as  to  whedier  anj  and  what  proceed- 
ings had  been  had  at  law  to  recorer  the 
mortgage  debt,  entitled  the  defendant  to  a 
continnance. — Leun$  et  al,  r.  Bickof,        152 

2.  Same  point  decided.— J&^imfYif  y.  Hout^, 

149 

3.  An  affidarit  for  a  oontinnanoe  inaj  be  made 
by  an  a^nt  of  the  party  applying,  widiont 
aooonntmg  for  the  atisenoe  or  ue  principal, 
or  tMas  any  other  reason  why  it  is  not 
made  by  nim ;  and  the  drcnmstance  that  the 
agent  is  not  a  party  to  the  record,  makes  no 
difforenco.*-£itpy  v.  The  State  Bank,      274 

4.  The  State  Bank  brought  suit  to  recover  the 
foU  amount  of  a  bill  of  exchange.  The  de- 
fendant applied  for  a  oontinnknoe  to  procure 
eridenoe,  by  the  testimony  of  an  absent  wit- 
ness, of  his  baring  paid  part  of  the  bill  to 
the  bank.  Heldf  3iat  it  was  no  answer  to 
the  i^>plication,  that  if  the  payment  was  in 
fiKt  made,  the  officers  of  the  bank,  or  some 
of  them^  must  haye  known  it,  and  could  be 
made  witnesses.  Rid. 

5.  Indictment  for  forgerr.  A  chance  of  venue 
was  taken  from  the  Steuben  to  ue  Z>e  Kalb 
Circuit  0>uri.  The  prisoner  applied  for  a 
continuance  on  an  affidavit  alle^ng  that  A., 
B,  and  C,  were  material  witnesses,  Ac. ;  that 
they  resided  in  Steiiben  county;  that  he  ex- 
pected to  prove  by  them  that  />.  and  E.,  two 
material  witnesses,  who  were  then  in  attend- 
ance to  testify  against  him,  were,  at  that 
time,  persons  of  bad  reputation,  and  ought 
not  to  be  believed  under  oath;  that  the 
change  of  venue  was  granted  on  the  preced- 
ing Wednesday,  and  &X  on  the  next  day  he 
caused  a  subpoena  to  be  issued  for  said  wit- 
nesses by  the  clerk  of  tiie  Z>0  Kalh  Circuit 
Court,  which  was  mailed  to  the  sheriff  of 
StetAen  county,  and  received  by  him  on  Sun- 
day last,  and  served  on  said  witnesses  on  the 
next  day;  that  the  wimeaees  had  not  had 
sufficient  time  to  be  in  attendance,  but  he 
believed  he  could  procure  their  attendance 
at  the  then  next  term  of  the  Court;  that  he 
knew  of  no  other  witnesses  by  whom  he 


could  prove  tibe  same  facts;  and  that  the 
affidavit  was  not  made  for  delay,  Ac  Hdd^ 
that  the  affidavit  was  sufficient.— Z>if£foR  r. 
TheStaie,  S33 

CONTRACT. 

See  Ihvaht.  Ihsubajicb,  1  to  10, 13  to  15. 
Sfbcifio  PxBroxituicx.  Subbobiftiov. 
YnroBinnis  Ukivbbsitt,  3. 

1.  Where  one  has  entered  into  a  special  eon- 
tract  to  perform  work  for  another,  and  has 
done  the  work,  but  not  in  the  time  or  man- 
ner stipulated  by  the  oontnct,  if  the  work 
done  is  accepted  and  used  by  the  other  party, 
the  latter  is  answerable  to  me  amount  •rnhm- 
by  he  is  benefited,  upon  an  implied  promise 
to  pay  for  tiie  value  he  has  received. — 3ic- 
Ciureetal,r,Seerut,  31 

2.  A,,  B.  and  C.  were  appointed  by  the  board 
of  commissioners  a  committee  to  contract 
for  the  erection  of  a  county  seminajry  on 
ground  owned  by  the  county.  Theyaooord- 
in^lv  entered  into  a  special  agreement  in 
wnlinf  with  D,  to  erect  tiie  buuding ;  and, 
descrimng  themselves  as  such  committee, 
stipulated  to  pay  D,  a  certain  amount  of 
monev  for  erectmg  it ;  and  after  its  comple- 
tion mey  accepted  it  on  behalf  of  the  com- 
missioners, ana  reported  to  them  the  balance 
due  Z>.  for  the  work,  &c.  D,  did  not  finish 
the  work  within  the  time  stipulated.  D. 
sued  A.f  B,,  and  C.  in  indebitatxts  otBuntpeit 
for  the  value  of  the  work.  HM,  that  the 
suit  would  not  lie.  Ibid. 

3.  Suit  by  the  treasurer  of  Grant  county,  upon 
an  instrument  signed  by  one  P,  and  onen, 
addressed  to  the  county  commissionen,  in 
which,  after  reciting  that  a  site  had  been  pro- 
cured for  the  erection  of  a  county  seminarr. 
but  that  the  amount  of  the  seminary  fund  on 
hand  was  insufficient  for  its  erection,  and 
that  they  deemed  it  important  the  building 
should  be  erected  immediately,  they  agreed 
to  pay  the  treasurer  the  sums  set  opposite 
to  their  names,  to  increase  the  fund  to  such 
sum  as  might  be  necessarv  to  build  the  son- 
inaiy,  &c.,  to  be  paid  to  the  treasurer,  when 
called  on,  as  the  progress  of  the  building  re- 
quired. Afterwards  the  commissioners  con- 
tracted with  one  S.  to  buOd  the  seminary 
(for  the  payment  of  which  the  subscription 
was  intended  to  be  used)  and  he  Bnial^  it 
pursuant  to  the  contract  During  the  pro- 
gress of  the  work,  a  proper  demand  was 
made  upon  P,  for  the  sum  set  opposite  to 
his  name,  but  he  refused  payment. 

Bieid,  that  the  promise  of  P.  was  founded 
upon  a  sufficient  consideration. 

Held,  also,  that  a  want  of  conaidention 
could  not,  at  any  rate,  be  set  up  after  the 
purpose  in  aid  or  which  the  subscription  was 
maae  had  been  accomplished. 

iW,  also,  that  the  suit  should  have  been 
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in  the  name  of  the  ooanty  commissionen, 
and  not  of  the  trea«Qi«r. — PeircB  t.  Rulei/, 

69 

4.  A  penon  who,  hating  heen  employed  to 
labor  for  a  parttcnlar  term,  abandons  toe  ser- 
▼ice  before  the  term  has  expired,  may,  after 
its  expindon,  recorer  from  his  employer, 
npon  tne  common  connt  for  work  ana  labor, 
a  sum  equal  to  the  benefit  of  his  seryice  oyer 
the  damage  oecasioned  by  his  qnitting  it. — 
iZidby.  Fates,  115 

5.  Where  the  employer,  wlthont  sufficient 
cause,  has  dismissed  the  seryant  before  the 
end  of  his  term,  the  latter  can  only  recoyer 
the  yalne  of  his  seryices  to  the  time  he  was 
dismissed,  and  the  damages  which  he  has 
sustained  by  the  disnussal.  Ibid. 

6.  A,  and  B.,  by  an  agreement  in  writing,  sold 
to  C  fiye  hundred  hogs,  to  be  well  fatted 
and  to  ayenige  two  hundred  pounds  net,  to 
be  deliyered  at,  &c..  wheneyer  C.  might  want 
them  after  the  25tn  of  November,  1850;  but 
A,  and  B.were  to  haye  the  priyilege,  if  the^ 
desired  it,  to  feed  two  hundred  of  ttiem  until 
the  Ist  of  December,  1850,  but  were  to  deliyer 
them  on  that  day  or  as  soon  after  as  C. 
might  require.  C  was  to  giye  timely  notice, 
so  that  A.  and  B,  could  deliyer  the  hogs  and 
haye  them  slaughtered  in  time  for  detiyery, 
and  he  was  to  pay  the  price  agreed  upon  for 
the  hogs  when  they  were  weighed  and  deliy- 
ered. C,  gaye  notice  to  A.  and  B.,  on  the 
11th  of  December,  1850,  that  he  was  ready  to 
receiye  and  pay  for  the  hogs,  but  A,  and  B. 
failed  to  deliyer  them,  &c. 

Edd,  that  C.  did  not  agree  to  take  the 
hoes  wheneyer,  after  Decmber  1,  1850,  A. 
and  B.  thought  proper  to  tender  them,  but 
only  after  he  haa  gften  notice  of  his  readi- 
ness to  reoeiye  them. 

Held,  also,  that  on  the  1st  of  December, 
1850,  C.'$  right  to  demand  all  the  boss  not 
then  deliyex^,  was  complete;  but  that  at 
any  reasonable  time  thereafter  dnring  the 
proper  hog-killing  season,  he  might  giye  no- 
tice of  his  readiness  to  receiye  and  pay  for 
the  hogs ;  and  that  it  was  incumbent  upon 
A.  anSn,  to  be  ready  to  respond  to  the  no- 
tice. 

Held,  also,  that  a  notice  giyen  on  the  11th 
of  December,  1850,  was  reasonable  and  time- 
ly.—PeoA;  y.  HoUingtwmih  d  ol,,  120 

7.  Where  work  is  done  by  one  person  for 
another,  a  precedent  nqoest  may  oe  implied 
from  circmnstances. — The  Trustees  of  the 
Wabash  and  Erie  OanalT.^edsoeetal.,  133 

8.  A.  and  B.,  on  the  5th  of  October,  1847, 
agreed  in  writing  to  receiye  from  C  between 
fifty-ftye  and  seyenty  pork  hogs,  to  be  deliy- 
ered to  them  at  their  poriihouse  m  G»  net, 
for  which  they  agreed  to  pay  C'.  3  dollars  per 
hundred  pounds  net,  &c.  The  hogs  were  to 
ayerage  two  hundred  ponnds  net,  and  to  be  I 


deliyered  in  December  thereafter,  and  the 
money  waa  to  be  paid  on  the  deliyery  of  the 

hOM. 

Held,  that  C.  was  to  deliyer  to  A.  and  B. 
slaughtered  hogs. 

Md,  also,  that  the  hogs  purchased  by  A, 
and  B.  were  the  hogs  owned  by  C,  when  the 
contract  was  made,  and  that  if  C.  did  not 
then  own  a  sufficient  number  which  could  at 
the  time  for  deliyeiy  be  made  to  meet  the 
ayerage  weight  reqmred.  A,  and  B.  were  re- 
leased.— Alexander  et  al.  y.  Dunn,  122 
.  Assumpsit  by  C  against  A,  and  B.  The 
declaration  contained  three  counts.  The 
first  and  second  were  upon  the  foregoing 
agreement,  one  ayerring  a  deliyery  agreeably 
to  contract  and  a  refusal  to  pay,  &c.;  the 
other  ayerring  a  tender  and  refusal  to  re- 
ceiye. The  wird  was  a  common  count  for 
goods  sold.  On  the  trial.  A,  admitted  that, 
at  the  date  of  the  contract,  he  had  not  hogs 
enough  of  his  own  which  could  be  made  to 
fill  the  contract  within  the  time  specified. 
He  also  admitted  that  of  the  fifty-mne  hogs 
deliyered,  fifteen,  ayeraging  two  hnndreid 
and  eighty  pounds,  were  purchased  by  him 
a  day  or  two  before  tiie  deliyeiT,  as  he  was 
driying  his  own  hoes  to  (?.  to  be  slaughter- 
ed, wimont  which  hogs  it  was  admitt^  that 
he  could  not  haye  filled  his  contract.  It  was 
also  in  eyidence  that  in  Nooemher,  C.  told  A. 
that  his  ( C.'s)  hogs  would  not  fill  the  con- 
tract, and  applied  to  J.  to  let  him  buy  other 
hogs  to  make  out  the  number  and  weight 
required,  but  that  A.  objected,  saying  Sat 
he  nad  contracted  for  the  lot  of  hogs  owned 
b^  C.  at  the  date  of  the  contract.  At  the 
time  of  this  oonyersation  pork  had  fallen  to 
2  dollars  per  hundred. — ^It  was  also  in  eyi- 
dence that  on  the  morning  of  the  day  the 
hogs  were  slaughtered,  A.  told  C.  tiiat  said 
fifteen  hogs  would  not  be  receiyed  under  the 
contract,  but  he  would  allow  him  2  dollars  a 
hundred  for  them,  but  that  if  C.'s  own  hogs 
filled  the  contract,  he  would  take  them  ac- 
cordingly; if  not,  they  would  haye  to  take 
their  chance  with  the  other  pork.  C.  replied 
that  he  would  brin(^  the  hogs  to  the  pork- 
house  in  the  morning. — ^It  was  also  in  eyi- 
dence that  A,,  on  that  yery  day,  instructed 
his  agent  to  receiye  the  hogs  when  C  should 
come  to  the  pork-house,  and  that  the  agent 
receiyed  them  without  objection  except  as 
to  one  tainted.  Upon  these  facts,  the  Court 
instructed  the  jury,  diat  it  was  a  contract  by 
C.  to  deliyer  specific  hogs  which,  at  the  time 
of  the  contract,  belonged  to  C. ;  that,  there- 
fore, A.  and  B.  were  not  bound  to  receiye 
any  hogs  which  C,  might  afterwards  buy; 
bttt  tiiat  if  C,  tendered  to  A.  and  B.  as  well 
a  number  of  hogs  thus  afterwards  purchased 
by  Mm,  as  some  of  his  own  belongmg  to  him 
at  the  data  of  the  contract,  so  as  to  make  the 
number,  weight  and  quantity  of  pork  hogs 
according  to  said  contract,  and  A,  and  B. 
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TO  THE  PRINCIPAL  MATTERS 

CONTAINED  IN  THIS  VOLUME. 


ABATEMENT. 

In  criminal  prosecutions,  another  indictment 
pending  for  the  same  offsnce  eonstitntes  no 
gronnd  of  alwtement.— Z>utttMi  ▼.  TU  State, 

533 

ADVANCEMENTS. 

See  Ikjukctiov,  7. 

The  R.  S.  1838  make  no  distinction  between 
adTanoements  in  real  and  personal  estate. — 
Dtftr  T.  Amutronsf  et  al.,  437 

ADVERSE  POSSESSION. 
S»  BumDBx  ov  PxooFy  1. 

AGREEMENT. 

See  COKTRACT. 

ALIMONY. 

Petition  bj  a  wife  for  adiTorce,  on  aooonnt  of 
cniel  treatment,  ftc  Decree  in  her  fayor, 
and  for  1,180  dollars  for  alimony.  It  was 
shown  at  the  trial  that  the  hnsbaod  owned 
real  and  personal  estate  of  the  Talne  of  be- 
tween 4,000  and  5,000  dollars,  and  there  was 
testimony  from  which  the  Court  might  rea- 
sonably haTe  concluded  that  the  hnslmnd  had 
been  gaUty  of  grossly  improper  conduct,  and 
habitual  abuse  and  cruelty.  Bdd,  that  the 
alimony  was  not»  under  the  eircnmstaaiees, 
excesaiTe.— IZifc^flMui  y.  Budman,  63 

AMENDMENT. 

See  CoKTnruAircnB,  1,  9. 

I.  A  section  of  the  act  of  1852  concerning 
highways,  prorided  that  any  person  wishing 
to  enclose  land  through  which  any  state  or 
county  highway  ran,  migAt  petition  the  board 
of  commissioners  to  turn  toe  highway  upon 
his  own  land,  at  his  own  expense.  Another  I 
section  pioTided  that  any  stale  or  county  I 


highway  might  be  changed  by  such  board,  on 
the  petition  of  twelye  freeholders  of  the  town- 
ship  in  which  the  part  of  the  highway  pro- 
posed to  be  changed  was  situate.  A  petition 
was  filed,  the  languMe  of  which  showed  that 
it  was  founded  on  the  latter  section,  but  it 
was  materially  defectiye  in  being  signed  by 
but  one  person.  Objection  haying  been  made 
to  the  petition,  the  petitioner  applied  for 
leaye  so  to  amend  the  petition  as  to  bring  it 
within  the  proyisions  of  the  former  section. 
The  practice  act  of  1852  was  not  then  in 
force.  Held,  that  the  amendment  was  Hot 
allowable. — ^^penoery.  Graham,  158 

2.  Trespass  quare  doatgum  fregit.  The  decla- 
ration was  filed  in  the  name  of  the  state  for 
the  use  of  the  inhabitants  of  congressional 
township  No.  21,  &c.,  and  contained  two 
counts,  m  which  the  defendants  were  charg- 
ed with  haying  broken  and  entered  into  a 
school-house  bBlonging  to  district  No.  7  in 
said  township,  &c.  After  a  demurrer  had 
been  sustained  to  one  count,  and  issues  of 
feet  had  been  formed  upon  the  other,  the 
pUuntiff  moyed  for  leaye  to  amend  the  dec- 
laration by  striking  out  the  words  "for  the 
use  of  the  inhabitants,"  and  insettinff  in 
their  stead  the  words  "for  the  use  of  school 
district  number  seyen."  The  Court  hayfaig 
allowed  the  amendment,  the  plaintiflT  after- 
wards asked  leaye  to  amend  the  writ  so  a« 
to  make  it  conform  to  the  declaration,  but 
the  Court  oyeiTuled  the  motion,  and  the  suit 
was  dismissed,  on  the  motion  of  the  adyerse 
parlh^,  for  the  yariance. 

Heid,  that  the  amendment  of  the  decla- 
ration was  properly  allowed. 

Hdd,  also,  tnat  leaye  to  amend  the  writ 
ought  to  haye  been  granted. — Tke  StaU  y. 
Bryant,  192 

3.  An  ameudmenty  changing  the  nature  of  an 
action  from  one  ex  contractu  to  one  ex  delicto^ 
was  not  allowed  by  the  R.  S.  1843.^Faft- 
neretal,j.  lame,  200 

4.  An  iafonnation  for  retailing  sj^ritoous  Uq- 
vor  omitted  to  state  a  price  for  which  the 
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Uqnor  was  sold.  The  Supreme  Court  di- 
rected the  Conrt  of  Common  Pleaa  to  permit 
the  district  attorney  to  amend  bj  inaerting  a 
price.*-Aft2M  T.  The  StaU,  315 

5.  An  answer  without  oath  contained  a  mate- 
rial admission  against  the  defendant.  After 
deposidons  had  been  token,  the  defendant, 
who  seemed  not  befoie  to  haye  known  the 
extent  of  his  admission,  filed  his  aiildayit 
and  the  aildaTits  of  his  solicitors,  to  the 
effect  that  as  the  answer  was  not  under  oath, 
it  had  been  loosely  prepared,  and  siin^d  bj 
the  defendant  without  reading,  and  that  the 
^admission  was  a  mistake  of  Ms  solicitors  and 
^contranr  to  the  fiu^t;  whereupon  he  asked 
leaye  or  the  Court  to  amend  his  answer  so 
as  to  deny  the  thing  so  admitted,  which  the 
Conrt  granted.  Beid,  that  the  leaye  to 
amend  was  correctly  glyen. — Tajflor  t.  Dodd, 

346 

6.  Suit  by  B.  against  the  Wofne  CoMt^  Turn- 
pike Ocimpany,  for  damages  for  an  injury  sus- 
tained by  him  by  a  fall  through  the  sidewalk 
of  a  bridge  within  the  corporation  of  Cam- 


bridge  City,  allesed  to  belong  to  said  com- 
pany, and  whloi  was  out  of  repair.  The 
Court  allowed  the  plaintiff  to  amend  his 


complaint  on  the  triu,  by  inserting  the  aver- 
ment that  ha  was  ignorant  that  the  bridge 
was  ont  of  repair.  The  record  showed  no 
abuse  of  difla:etion  by  the  Conrt;  and  no 
motion  for  a  continuance  or  for  the  taxation 
of  costs  was  made.  Hddf  that  there  was  no 
error.— TAe  Wayne  Cminty  Turnpike  Cb.  y. 
Birry,  386 

ANSWEB. 

See  AxxirDMXirT,  5.  Chancbst,  10.  Plbad- 
IHO,  5, 18,  14,  84,  36. 

APPEAL. 

jSwCo8tb,8.  Statittxs,  15, 16.    Tnix. 

1.  An  appeal  to  the  Circuit  Court  would  not 
lie,  under  the  R.  S.  1843,  on  behalf  of  one 
of  seyeral  defendants,  from  the  judgment  of 
a  justice  of  the  peace. — The  LawrenoAurgh^ 
iv,,  BaUroad  Co,  y.  Smiih,  188 

t.  A  judgment  was  rendered  by  the  mayor  of 
Lawrenceburgh  on  the  84th  of  /V&Hbra,  1853. 
An  appeal  was  taken  to  the  Circuit  Court  on 
the  25ui  of  March  following,  the  bond  being 
then  filed  and  approved.  Appeals  fix>m 
judgments  of  that  oflScer  are  goyemed  by 
tiie  rules  provided  for  appeals  from  justices 
of  the  peace.  Hdd^  that  the  appeal  was 
taken  within  tiurty  days  after  the  rendition 
of  jndgment^6b(^  y.  Tbiisgf,  196 

8.  On  an  appeal  from  the  judgment  of  a  jus- 
tice of  the  peace,  if  die  derendant,  having 
been  personally  subpoenaed,  fell  to  appear, 
the  plaintiff's  demand  is  taken  a«  eonraned. 
-^WireT.Heoitm,  589 


4.  Proof  that  a  person  of  llie  same  name  of  the 
defendant,  was  served  with  the  sobpcena,  ii 
sufficient  evidence,  pri^na  Jade,  of  a  senriee 
on  tte  defendant. — Ibid, 

6.  An  appeal,  in  tiiis  state,  stands  in  the  phoe 
of  a  wnt  of  error. — Mmtgomerg  v.  Jotm,  526 

6.  Anappealwillnot  lie  affcer  a  voluntary  non- 
suit.—few. 

APPEARANCE. 

A  cause  was  continued  to  the  next  regnkr 
term  of  the  Circuit  Court.  At  an  hiterren- 
ing  spedal  term  the  cause  was  tried— the  d^ 
fendiuit  appearing  at  the  triaL  Hdd,  that, 
by  Us  appearance,  the  iiregnlarity  was  wshr- 
ed. — Murphy  v.  Auiow,  SSO 

APPRAISEMENT  LAWS. 

An  agreement  executed  in  1848,  which  oonsti- 
tttted  the  basis  of  part  of  a  decree,  contsined 
no  waiver  of  valuation  or  approvement  laws, 
and  it  appeared  by  the  record  that  part,  st 
least,  of  the  basis  of  the  decree  was  within 
the  operation  of  those  laws.  The  decree 
directed  the  sheriff  to  sell  without  rdief  from 
such  laws.  Held,  that  it  was  erroneoos.— 
Morton  Y.  White,  388 

APPRENTICE. 

1.  Covenant  by  an  apprentice  against  his  mas- 
ter, upon  the  indenture,  for  ne^ecting  to 
school  the  plaintiff,  Ac  The  suit  was  com- 
menced in  the  Circuit  Court,  before  the  B. 
S.  1853  took  effect,  bat  the  cause  was  tried 
on  an  amended  declaration  filed  after  dier 
took  effect  The  plsdntiff  recovered  judg- 
ment for  less  than  50  dollars,  no  eet^  or 
oounter-daim  having  been  pleaded  or  proved. 
Heid,  that  the  suit,  as  to  matters  of  pne- 
tioe,  was  to  be  governed  by  the  R.  8. 1851 
HM,  also,  that  the  defendant  was  entitled 
to  costs.— Bnicit  V.  Parker,  538 

3.  Where  a  covenant  in  an  indentaie  of  vf- 
prenticcship  is  with  the  apprentice,  he  shonld 
sue  alone  for  the  breach.  Rid- 

ARBITRATION. 
See  Railroad  Comtakt,  13  to  16. 

1.  A  tender  of  performanoe  of  a  parol  aw«d, 
and  a  refusal  of  the  tender,  sue  equivalent  to 
a  performance. — Smith  v.  Stewart  et  oL,  2S0 

8.  Arbitraton  will  be  presumed  to  have  decid- 
ed in  accordance  with  law,  where  there  is  bo 
nroof  in  relsition  to  the  proceedings  had  be- 
fore them  showing  the  contrary.  '^^ 

ASSAULT  Am)  BATTERY. 
iSee  Crimival  Law,  8  to  10. 

ASSESSMENT  OF  DAMAGES. 
See  Raiiaoab  CoMPAirr,  18  to  17. 
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ASSIGNMENT. 
JSee  Plbadhto,  5,  6,  S8.   Pkomibbost  None, 

1,  6,  8,  10  to  13. 
The  lien  of  the  yendor  of  land  for  pnrchase- 
monej,  is,  in  this  state,  assignable. — Fisher 
et  al,  T.  Johnton  et  ux,,  49S 

ASSUMPSIT. 
Snit  by  A,  aeainst  B,  for  money  paid,  &c.  It 
appeared  that  a  judgment  had  been  rendered 
against  C,  D,,  E.  and  A,^  npon  which  B. 
had  become  repleyin  bail,  ana  that  A.  was 
compiled  to  pay  it  on  execution.  Neither 
the  judgment  nor  execution  showed  that 
any  of  me  judgment-debtors  were  sureties 
in  the  original  debt.  But  it  appeared,  in  the 
present  case,  that  C,  was  the  prindpal  debtor 
and  D.y  E.  and  A.  sureties.  B.  haTing  be- 
come indebted  to  C,  promised  C.  to  pay  the 
debt  by  payment  of  me  juc^^ent,  and  also 
told  A.  that  should  he,  A.,  be  compelled  to 
pay  it,  he,  B.,  would  repay  it  There  was 
no  evidence  that  any  of  the  parties  were  in- 
•olyent.  EldtL  that  the  suit  would  not  lie. 
—Epperi^  r.  LittU,  420 

ATTACHMENT. 
See  JuBTiOB  ov  thb  Pxagb,  4. 

AUBORA,  CITY  OF. 
Lot  No.  41  in  Walker's  second  addition  to  the 
town  of  Aurora,  was  in  the  town  of  Aurora, 
and  situate  in  section  29,  township  6,  range  1 ; 
bat  the  first  section  of  tiie  act  incorporating 
the  dty  of  Aurora,  enacted  as  follows :  "that 
the  boundaries  of  the  dty  of  Aurora  shall  be 
the  same  as  the  boundaries  of  the  present 
town  of  Aurora,  that  is  to  say,  the  bounda^ 
ries  of  said  city  shall  include  all  the  teiritorr 
embraced  within  the  recorded  plat  of  said 
town  as  the  same  is  recorded,'^  &c.,  "and 
all  the  territory  within  tiie  several  enlarge- 
ments of  or  additions  to  said  town ;  being  all 
tiie  in-lots  and  out-lots  laid  off  in  section  4, 
in  township  4,  of  range  1,  and  sections  32 
and  33  of  the  same  township  and  range." 
Held,  that  said  lot  No.  41  was  not  hi  the  <% 
of  Aurora, — Green  r.  Cheek,  105 

AWARD. 

See  AlUSITRATIOK. 


B. 


BAILMENT. 

1.  Where  a  bailment  is  for  the  sole  benefit  of 
the  bailor,  the  law  requires  only  slight  dill- 1 
pence  on  the  part  of  the  bailee,  and  makes  i 
him  answerable  only  for  gross  negligence.-^ 
Dart  y.  Lowe  et  al,,  131 

9.  Where  a  person  has  acted  as  a  bailee  in  a 
matter  not  within  the  scope  of  Us  ordinary 
occapation,  it  is  incumbent  upon  the  bailor 


who  seeks  to  render  him  liable  for  negli- 
eence  as  a  bailee  for  reward,  to  prove  mat 
be  was  to  receive  a  compensation.         Ibid. 

3.  Where  a  bailee  converts  the  thing  bailed  to 
his  own  use,  he  becomes  liable  to  an  action, 
without  any  previous  demand. — Spencer  v. 
d^hrgan,  146 

4.  Same  point  decided. — Smith  v.  Stewart  et 
al.,  220 

5.  A  mandatary  is  answerable  for  gross  negli- 
gence.— Kemp  v.  Farlow  et  al.,  462 

6.  When  a  bailment  is  for  the  sole»  benefit  of 
the  bailee,  the  law  requires  great  diligence 
on  his  part  and  makes  him  responsibM  for 
slight  neglect. — Wilcox  v.  Hogan,  646 

BEQUEST. 

See  Lboaot.    Will,  1, 17  to  19. 

A  testator,  after  bequeathing  the  use  and  reve- 
nue of  dl  his  property  in,  &c.,  to  his  brother 
and  sisters  during  their  Ufetime,  provided  by 
the  will  that  after  the  decease  or  any  one  or 
all  of  them,  the  share  that  each  of  them 
should  have  in  the  property  was  to  be  ap- 
plied, a  part  in  Pennsylvania,  and  the  residue 
in  the  United  States  generally,  "for  the  dif- 
fusion of  useful  knowledge  and  instrtlction 
amongst  the  histitutes,  hbraries,  dlibs,  or 
meetings  of  the  working  classes,  or  moiiual 
laborers  who  earn  their  bread  by  the  sweat 
of  their  brow,"  &c.  Held,  that  the  beqneit 
could  be  sustained  as  a  charity. — Sweeney  et 
al.  y.  Sampson,  466 

BILL  OF  EXCEPTIONS. 
See  Exhibits. 

BILL  OP  EXCHANGE. 

A.  indorsed  an  accommodation  bill  drawn  by 
B.  for  the  purpose  of  being  disoonnted  at  a 
bank.  The  amount  of  the  bill  ww  left  blank, 
but  the  amount  to  be  drawn  upon  it  was  not 
to  exceed  800  dollars.  The  proceeds  were 
to  be  used  by  B.  in  the  purchase  of  cattle. 
The  bank  having  refused  to  discount  the  bill, 
B.  sold  it  to  C.,  first  stating  to  C.  that  it 
was  an  accommodation  bill,  sind  was  to  have 
been  diBoounted  in  bank  for  300  dollars.  C. 
filled  the  blank  with  400  dollars.  B.  realized 
from  the  sale  of  the  bill  387  dollars,  out  of 
which  he  applied  825  dollars  to  the  purchase 
of  the  came  in  contemplation  when  A.  in- 
dorsed the  bill.  A.,  when  he  learned  that 
the  bill  had  been  sold  to  C;  and  filled  up  as 
aforesaid,  stated  that  in  all  probability  he 
would  have  to  meet  it;  and  B.  thereupon 
transferred  a  note  to  A.  for  200  dollars,  but 
the  note  was  without  consideration  and  of 
no  value.  The  bill  was  protested  for  non- 
payment, and  notice  given,  Ac.  In  a  suit 
by  C.  against  the  administrators  of  il.,ui>on 
the  indorsement,  hM,  that  C.  was  not  a  bona 
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fidi  holder,  and  oonld  not  maintiiln  the  suit. 
— CbnWiY.  W\\mm^al.,  909 

BOUNDARY. 

Set   CONTXTAVGB,  3,  4. 

A  bonndArj  fixed  by  the  connty  sunreyor,  in 
the  presence  and  by  the  reqnest  of  the  parties 
interested,  will  be  neld,  in  a  sabseqnent  con- 
troTersy  between  them,  to  be  jniwa  facie 
oorrect^AsAe  et  a/,  y.  Lanham,  434 

*  BRIDGE. 

li  A  bridse  was  constructed  b^  the  WTiite  Wa- 
ter VaJKy  Canal  Company,  within  the  limits 
of  Cambridge  City,  across  an  existing  high- 
wmy  which  the  canal  had  rendered  impassa- 
ble, and  was  erected  for  the  restoration  of 
the  highway,  and  became  a  part  thereof. 
Three  or  four  yean  after  its  erection,  and 
while  it  was  yet  used  as  a  public  highway, 
a  turnpike  company  was  incorporateid,  with 
the  rurht  of  conyerting  said  highway  into  a 
tnrnpUKe,  and  charging  tolls  tiiereon,  and 
burdened  with  the  duty  of  keeping  it  in  re- 
pair. The  company  received  the  highway 
as  it  was,  with  its  bridges,  culverts,  &c., 
subject  to  existing  easements.  Hdd,  that, 
as  to  the  public,  the  turnpike  company  was 
bound  to  keep  the  bridge  in  repair. — The 
Wayne  County  Turnpike  Co.  t.  Berry,     286 

^«  Semble,  also,  that  the  canal  company,  and, 
if  the  highway  was  along  a  street  of  Cam- 
bridge OUVf  tiie  city,  might  likewise  be  bound 
to  keep  the  bridge  in  repair,  and  the  injured 
party  might  elect  which  of  the  three  parties 
to  sue.  Ibid. 

Si  Hdd,  also,  that  though  the  turnpike  com- 
pany might  not  have  been  bound  to  keep 
die  sidewalks  of  the  bridge  in  repair,  be- 
canse  originally  attadied  to  it,  yet  the  evi- 
dence being  that  the  company  had  on  one  or 
two  occasions  made  some  repairs  on  it,  the 
company  was  bound  to  keep  the  sidewalks 
in  repair  so  long  as  they  continued  and  re- 
cognued  them  as  part  of  the  bridge.      Ibid. 

BURDEN  OF  PROOF. 
See  Plbadiko,  9. 

1.  Where  in  a  suit  to  establish  a  title  to  real 
estate,  the  plaintiff  proves  a  title  and  posses- 
sion in  himself,  and  also  shows  a  possession 
by  the  defendant,  but  not  of  twenty  years 
next  before  the  commencement  of  the  suit, 
and  the  defence  is  a  twenty  years'  posses- 
sion, the  burden  of  provingsuch  possession 
is  upon  the  defendant.— 7^  State  v.  7^ 
Truiteee  of  the  Vineennes  University,  77 

a.  The  proof  of  facts  pleaded  in  avoidance  lies 
upon  the  party  alleging  them.-ABroira  v. 
Woodbury  et  al.,  254 

a.  Suit  by  a»  assignee  againat  the  aaagnor  of 


a  pronussory  note  «ven  by  an  infiyit  Hm 
dedaration,  after  Mteging  the  makng  sad 
indorsement  of  the  note,  &c.,  and  the  inftucT 
of  ^e  maker,  averred  that  the  note  vas  not 
given  for  necessaries. 

Bdd,  that,  even  admitting  Ae  lialnlxtTof 
the  infknt  if  the  note  was  given  for  necosft- 
ries,  the  avennent  that  it  was  not  so  ^iren 
was  Burplusaee,  and  imposed  no  addituoal 
proof  upon  £e  pleader. 

Held,  also,  tiiat  if,  between  the  malmg  of 
the  note  and  its  maciuity,  the  infant  had  sr- 
rived  at  iull  aee  and  ratified  his  expven  «»- 
tract,  the  buraen  of  proving  that  fiKt  w 
upon  the  defendant. — Henderxm  v.  Fhr,  4^9 
4.  In  an  action  brought  to  contest  tlie  vaGditT 
of  a  will  whidi  haa  been  admitted  to  pro- 
bate, on  the  CTound  of  the  incapacity  of  the 
testator,  the  burden  of  proof  is  on  the  ^ss- 
tiff,  and  he  has  the  right,  under  the  K.  S. 
1852,  to  open  and  close  the  aigumeat  to  the 
jury. — Moore  v.  Allen  et  al.,  521 

C. 

CARRIERS  OF  PASSENGKK8. 
See  Railroad  Ck>]fPA2rr,  4,  5, 7  to  11. 

CASUS  OMISSUS. 
See  Cbixikax.  Law,  4. 

CERTIORARI. 

When  a  cause  waa  removed,  under  the  B.  S. 
1843,  torn  the  judgment  of  a  justice  of  i^ 
peace,  by  certiorari,  it  was  the  duty  of  the 
Court  to  examine  the  canae  first  as  a  Govt 
of  error  only,  and  if  no  defects  afiediag  die 
merits  of  the  cause  were  apparent  in  the  le- 
cord  of  the  justice's  proceedings,  to  iffinn 
the  judgment,  and  certify  the  dedsioii  tp 
the  justice,  &c.,  or  render  judgment  for  ^ 
amount  of  the  justice's  judgment  aad  the 
costs  taxed  by  him,  &c. ;  but  if  defects  sflert- 
ing  the  merits  of  the  cause  were  i4>pareDi  in 
such  record,  it  was  the  duty  of  the  Court  to 
reverse  the  judgment,  and  to  retain  the  caa<e 
for  trial  on  tiie  merits,  as  in  cases  of  appeals 
from  the  judgment  of  a  justice  of  the  peace- 
^SeaHr.Rtch^,  ^^ 

CHANCERY. 

See  AmvDMBVT,  5.  Apfraisbhkkt  Laws. 
Chosb  ih  Agtiow.  CowTiiiuAHca,  1,  t 
BivosoB.  Exhibits.  Forbcwspbb.  &• 

JUNOTIOH.     iNSUBAirGB,  8.   MaSTU*!  BI- 

PORT.     Plbadibo,  5, 6, 18  to  SI.    Sffci- 

VIO  PBBrOBXAMCB. 

1.  A  bin  for  the  foredoeure  of  a  mortga^ 
given  by  way  of  indemnity,  did  not  djege 
tiiat  the  mortgagee  had  been  oompeUM  to 
w  any  motley,  or  had  been  otheiwise 
led.    J7eU,tiiatthebiUexhibMno 
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ground  for  relief.— Z>im  H  al»  r.  Biehn, 

162 

2.  Bin  to  rabject  the  equitable  estmte  of  one  of 
two  debtors  to  sale  upon  a  jnstioe's  jodg- 
ment  The  bill  alleged  that  an  execution 
had  been  issued  on  the  jadgment,  and  re- 
turned nuUa  bonoy  but  contained  no  ayer- 
ment  that  the  defendant,  or  his  oo-defenduit 
in  the  judgment^  had  no  real  estate  subiect 
to  execution.  Afrf.  Aat  the  bill  showed  no 
ground  for  reUef.—TFtZson  t.  Dale,         163 

3.  The  provisions  on  p.  456,  R.  S«  1843,  au- 
Hiorizmg  the  sale,  upon  a  decree  in  chancery, 
of  an  equitable  interest  in  real  estate,  after 
an  execution  at  law  has  proved  unayailing, 
relate  to  executions  from  the  Circuit  Courts. 

Ibid. 
4«  Bill  in  chancery  alleging  that  A.,  on  the  8th 
of  June,  1850,  obtained  a  judgment  beforo 
B.,  a  justice  of  the  peace,  against  one  C, 
wUch  was  recovered  for  the  use  of  D.,  the 
appellee,  though  not  so  entered  on  the  jus- 
tice's docket;  that  prior  to  the  institution  of 
the  suit  in  which  said  judgment  was  ren- 
dered, D,  was  indebted  to  C.,  by  book  ac- 
count, in  a  sum  nearly  equal  to  the  amount 
due  from  C  to  ^.  for  D/s  use ;  that  />.  re- 
peatedhr  proposed  to  offset  his  claim  so  held 
Dy  A.  for  his  use,  against  the  book  account; 
bat  C,  refused,  afterwards  sued  Z>.  on  the 
account  beforo  one  E.,  a  justice  of  the  peace, 
and  on  the  said  8th  ofJune,  1850,  recovered 
a  judgment;  that  both  judgments  were  ren- 
dered on  the  same  day,  and  on  the  day  they 
wera  obtained  both  wero  assigned.  Tne  one 
in  &vor  of  A.  was  assifined  to  Z>.,  and  the 
one  against  D.  was  assigned  to  F,,  the  i»- 
pellant;  that  after  these  assignments,  I). 
proposed  to  ofiset  the  one  judgment  against 
the  other;  but  F,  refused,  has  caused  an 
execution  to  be  issued  on  the  judgment 
against  X>.,  and  placed  the  same  in  the 
hands  of  a  constaUe;  that  F.,  prior  to  the 
assienment  of  C.'s  judgment,  had  notice  of 
all  me  above-stated  facts,  and  received  that 
assignment  for  the  purpose  of  defrauding  D. 
The  bill  prayed  that  the  collection  of  the 
judgment  assigned  bv  C.  to  F.,  be  enjoined, 
&c.  Wd,  that  the  bill  presented  a  nroper 
case  for  chancery  jurisdiction.— iS&ve  y. 
dark,  S43 

5.  In  cases  in  chancery,  the  Supreme  Court 
will  seldom  increase  the  amount  of  the  de- 
cree against  the  appelant,  except  whero  it 
is  glaringly  inadequate. — Jennings  v.  Kee  et 
«r.,  257 

6.  Persons  who  aro  directly  interested  in  the 
obiect  of  a  bill  should  m  made  parties. — 
Fletcher  et  al,  v.  Manntr  et  al.,  267 

7.  Where  executors  appointed  in  a  will  to  carry 
out  a  chazitable  trust,  are  discharged  from 
their  trust,  a  Court  of  equity  may  appolot 
other  trustees  to  take  charge  of  tlie  trust. — 
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8.  A  bill  in  equity  will  not  lie  by  a  judgment- 
creditor  to  subject  a  chose  in  action  of  the 
debtor  to  the  payment  of  his  debt— SAair  v. 
Aveline,  380 

9.  Chancery  has  no  jurisdiction  to  subject 
choses  in  action  to  execution  in  the  absence 
of  a  statutory  provision  to  that  effect.— 
Totten  y.  McMamu  et  ux.,  407 

10.  The  answer  of  the  defendant  in  chancery, 
under  oath,  can  be  overcome  only  by  at 
least  one  ^tness  and  strong  corrotiorating 
drcttmstanoes.— Cbflb'ns  v.  £txiiis  eC  a/.,  441 

11.  In  chancery,  the  condusions  of  the  Court 
,  on  tiie  evidence  presented,  are  entitled  to  the 

same  weight  as  the  verdict  of  a  jury.    Ibid. 

12.  A  suit  in  chanceiy  was  tried,  after  the  B.  S. 
1852  took  efftet,  as  a  suit  at  law,  upon  oral 
testimony  and  depositions.  There  being 
sufficient  evidence  in  the  record  to  sustain 
the  judgment,  held,  that  the  Supreme  Court 
would  not  examine  into  the  relative  credi- 
bility of  the  witnesses  or  the  weight  of  the 
evidence.— ilfc  Vicker  et  al.  v.  PraU,        450 

13.  Bill  by  the  administrator  of  ^.  against  tbo 
administrator  of  B,  to  rescind  a  contract  be- 
tween A,  and  B,  for  the  sale  of  land,  &c.,  or 
to  order  a  repayment  of  the  purehase-money, 
and  in  default  thereof,  that  the  land  should 
be  sold.  The  fiurts  were,  that  A.  had  con- 
veyed the  land  by  deed  in  fee  to  B.,  the  hitter 
agreeing  to  pay  the  purchase-money  within 
a  reasonable  period  and  to  secure  me  same 
by  giving  a  note  to  C  for  A,*8  benefit.  B. 
had  not  naid  the  purchase-money,  and  had 
foiled  ana  refused  to  execute  the  note;  but 
his  estate  was  not  shown  to  be  insolvent  or 
insufficient  to  pay  all  the  demands  against 
it;  nor  was  any  mtud  or  mistake  alle^  or 
proved.  Hdd,  that  no  ^und  for  relief  was 
shown.*-£owyy  v.  Higgme,  507 

CHABITY. 
See  BBQtrnsT.    Chakcbbt,  7. 

CHOSE  IN  ACTION. 

1.  A  bill  in  equity  wOl  not  lie  by  a  judgment- 
creditor  to  subject  a  chose  in  action  of  the 
debtor  to  the  payment  of  his  judgment. — 
Shaw  v.  Avdine,  380 

2.  Chancery  has  no  jurisdiction  to  subject 
choses  in  action  to  execution,  in  the  absence 
of  a  statutory  provision  to  that  effect. — 
Totten  V.  McManus  et  ux,,  407 

CIBCUIT  COURT. 

SmCkIMINALLaW,  1.     DiBCBXTIOX.     Mis- 

DBirxANOs,2.   Bjbtaiuno,  1.   Statutes, 
2, 11, 17,  20,  21. 

1.  The  clerk,  auditor  and  sheriff  have  no  an- 
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diority,  imder  s.  4»  p.  6,  S  B.  8«  1S6I,  to  «p- 

point  a  penon  to  preside  at  a  term  of  the 
Circiut  Coart,  where  the  office  of  dvcoit 
jndgo  it  Tacmnt^Gue  t.  The  SiaiMj  1 

5.  Those  oflloen  are  only  aothoriaed  to  make 
the  appointment  where  the  drcnit  jndsp  is 
temporarily  abeeat.  /  W. 

3.  A  Taoaacy  in  the  office  of  drenit  Judge  can 
only  be  fappUed  by  appointment  by  the  sot- 
emor.  ^  iM, 

4.  WheceatMwtehkprogreflaintheCirciiit 
Conrt  at  the  expiration  of  a  leffnlar  term, 
the  Conrt  was  empowered,  by  the  K.  8. 1843, 
to  hold  over  to  complete  the  taaL^^Addin^ 
timetal.T.  WiUon  H  <d,,  137 

6.  A  drenit  jndge  who  had  been  engaged,  be> 
fore  enterinenpott  his  office,  ••  ooomel  in  a 
cause  in  thAWabaah  Circuit  Court,  appointed 
a  special  term  of  said  Court  for  the  trial  of 
the  cause,  and  notified  another  circuit  judge 
to  hold  such  term.  The  fact  that  the  former 
had  been  engaged  as  counsel  in  the  cause, 
was  known  at  the  February  term  of  the 
Court,  1863.  The  notice  to  fiie  other  judge 
was  giTen  June  1, 1858,  the  cause  was  called 
for  trial  on  the  14th  and  continued  to  the 
16th  day  of  that  month,  when  it  was  tried 
and  judgment  rendered  for  the  plaintiff. 
When  the  cause  was  called  at  the  special 
term,  the  defendant  objected  to  the  jurisdic- 
tion, &c.  Held,  that  under  the  B.  8. 1852, 
the  Conrt,  at  the  special  term,  had  jurisdic- 
tion.— Murphy  ▼.  Bctrlow,  330 

CIBCmr  JUDGE. 
See  CimouiT  Coubt,  1  to  3,  6. 

CITY. 

See  LXFATKTTS,  CiTT  OF. 

1.  The  powers  of  a  dty  are  limited  to  those 
which  a  strict  construction  of  the  |rnnt  of 
^powers  in  its  charter  will  allow  it — The  City 
of  Lafayette  t.  CoXf  88 

5.  8ection  82  of  the  "act  for  the  incorporation 
of  dtiee,"  approved  June  18,  1852,  was  in- 
tended to  preride  a  mode  for  the  annexing 
of  lands  to  cities  in  all  cases  not  provided 
for  by  section  81  of  the  same  act. — The 
Mayor,  rfr.,  of  JefferwonvUU  r.  Weeme,     647 

CLERK  OF  THE  CIRCUIT  COURT. 
See  CoHSTiTTJTiOHAL  Law,  6. 

1.  A  person  admitted  to  defend  an  action  as  a 

rir  person,  under  section  15,  p.  30,  toI.  2, 
8. 1852,  is  entitled,  upon  judgment  being 
rendered  against  him,  to  a  transcript  of  the 
record,  for  the  purpose  of  an  appeal  to  the 
Supreme  Court,  before  parmcnt  to  the  clerk 
of  any  fees  therefor. — FciJcenburgh  r.  Jone$y 

296 

2.  8ectk>n  25,  p.  229,  rol.  1,  B.  8. 1852,  pro- 


Tides  a  oompenaation  for  doka,  under  the 
name  of  extra  services,  for  making  out  tran- 
sctiptB  in  auch  caaaa.  ZbitL 

3.  But  the  deik  is  not  entitled  to  eompeoMi- 
tion  from  die  county  until  he  has  dehvored 
the  transcript  to  the  poor  person.  iUdL 

COMMI8SIONEB8  TO  ASSIGN 
DOWEB. 

1.  It  was  error  to  i^point  oonunissionerB  to  b»- 
sign  dower,  upon  a  petition  under  die  R.  S. 
1843,  before  the  deraidants  were  summoned. 
-^Weaihere  dt  <d.  v.  Weatken,  S72 

2.  Where  commissioners  appointed  to  assign 
dower  refused  or  neglected  to  act,  the  Conrt 
was  antfaoriied,  by  the  R.  8. 1843.  to  ap- 
point others  in  ttoir  stead. — McCormick  tf 
al,  T.  Tatylor,  496 

3.  The  rig|fat  of  the  Court  to  appoint  otiier 
commissioners  to  act,  upon  a  lenisal  or  fiul- 
uie  of  commissioners  previously  appointed, 
exists,  also,  independent  of  any  statute. 

4.  The  evidence  of  commissioners  i^ypointod 
to  assiffu  dower  may  be  heard  in  impeadi- 
ment  of  their  assignment.  IbitL 

CONDITION  PRECEDENT. 

See  COKTKACT,  13. 

CONFESSION  OF  JUDGMENT. 

1.  A  warrant  ofattomey  to  confess  a  judgment 
must,  by  the  R.  8. 1852,  be  supported  by  an 
affidavit  that  the  debt  is  juet  and  owing,  and 
that  the  confession  is  not  made  for  the  pur- 
pose of  defran4uig  oediton ;  wfaidi  wanant 
and  affidavit  must  be  filed  with  the  Court»  or 
the  judgment  upon  the  warrant  wiU  be  erro- 
neous.—JfcPAaeeert  et  al.  V.  OampbeO,     107 

2.  A  warrant  of  attorney,  to  authorize  the  con- 
fession of  a  judgment,  must  be  executed  ae^ 
cording  to  the  requirements  of  the  statute  in 
force  when  the  judgment  is  taken.         Ibid, 

3.  A  warrant  of  attorney  to  confeas  a  judg- 
ment, provided  that  the  judgment  should  m 
collected  in  five  equal  annual  instahnents, 
the  first  at  the  end  of  six  months  from  the 
entry  of  judgment,  and  the  remainder  at  the 
end  of  each  year  thereafter,  successively,  in 
equal  instalments,  and  execution  aliould  be 
stayed  accordingly  upon  said  several  instal- 
ments. 

Heid,  that  the  instrument  meant,  that  no 
execution  was  to  issue,  except  to  collect  the 
instalments  as  they  respectively  fell  due,  and 
was  a  stipulation  that  none  should  issue 
within  the  periods  above  specified. 

Hdd,  also,  that  a  stay  of  execution,  with- 
out the  entry  of  replevm  bail,  was  intended. 

Ibid, 

4.  8ection  384,  p.  124,  2  B.  8. 1852,  i^ldies 
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CONSroEBATION. 
See  CoNTBACT,  3, 10.  MoBTGAOB,  7.  Pbom- 

I880BT  KOTS,  6. 

CONSTITUTIONAL  LAW. 

See  CiBCuiT  Coitbt,  8.  Cbiminal  Law,  3, 
10.  Natigablb  STBSijn,  2  to  7,  9  to  IS. 
Statutbs,  3,  5. 

1.  The  act  of  1853,  "to  antfaorize  the  re-loca- 
tion of  &e  seat  of  justice  of  the  county  of 
Ciay"  &c..  is  in  conflict  with  m.  22  and  23 
of  art  4  of  the  constitution* — 7%oma8  et  o/. 
T.  The  Board  of  Comm'n,  ire,  etal.  4 

2.  The  legislature  has  no  aathoritj,  under  the 
constitution,  to  enact  a  local  or  special  law, 
when  a  general  law  can  be  made  applicable. 

Ibid, 

3.  The  remoTsl  of  oountf  seuii  can  be  made 
the  subject  of  a  general  law.  Ibid, 

4.  It  is  competent  for  the  Courts  to  inquire 
whether  a  general  law  can  be  made  applica- 
ble to  tlie  subject-matter  of  a  local  or  spedai 
law  enacted  liy  the  legislature.  iW. 

6.  The  same  question  presented  as  in  Maize  r. 
The  State,  4  Ind.  432,  and  for  the  reasons 
giren  in  that  case,  the  same  judgment.  Aker 
T.  The  StaU,  193 

6.  The  serrices  of  officers  entitled  to  fees  or 
salaries  fixed  by  law,  are  not  "particular 
senrioes"  within  the  meaning  of  sec.  21,  art 
1,  of  the  constitution  of  IBbl.^FaUcenbw^ 
T.  Jonety  296 

7.  By  the  21  St  section  of  article  4  of  the  consti- 
tution of  1S51  it  is  ordained,  that  "No  act 
shall  erer  bo  revised  or  amended  by  mere 
reference  to  its  tide ;  but  the  act  rcTised,  or 
secdon  amended,  shall  bo  set  forth  and  pub- 
lished at  full  length/'  Held,  that  the  mean- 
ing of  this  section  is,  that  the  act  revised,  or 
section  amended,  shall  be  inserted  at  full 
length  in  the  act  amending  or  reyiBing  it. — 
Langdon  y.  ApplegaJte  et  al.,  327 

8.  Section  2  of  the  act  of  1653,  entided  "An 
act  to  refi:idate  the  taking  of  appeals  from  tiie 
Court  of  Common  Fleas,"  which  professes 
to  amend  section  22  of  the  act  to  establish 
Courts 'of  Common  Fleas,  &c.,  ai>proved 
ifay  14, 1852,  by  reference  merely  to  its  titie, 
is  unoonstitntional  and  void.  Ibid, 

9.  Section  21  of  article  4  of  the  constitution  of 
1861  was  borrowed  from  article  119  of  the 
coBstitntion  of  Lmntiema  of  1846-4he  words 
"set  fortii"  bemg  substituted  for  the  word 
"re^naded"  in  tte  latter  constitution.  Rid, 

10.  The  section  was  reported  to  tiie  conven- 
tion and  passed  in  the  langua<re  of  said  arti- 
cle 119  or  the  constitution  ofLamnana,  and 
the  words  "set  forth"  were  substituted  for 


the  woid  "re-enacted"  by  the  committee  on 
revision,  &c.,  as  a  mere  verbal  alteration, 
and  the  change  was  afWrwards  sanctioned  bv 
tiie  oonveation.  Ibid, 

11.  Where  a  constitutional  provision  is  bor- 
rowed finom  the  eonstimtion  of  a  sister  state, 
the  previous  construction  given  to  the  pro- 
vision by  the  legislature  and  judidajry  of 
such  stale,  is  regttded  as  high  anthority  as 
to  its  meaning.  '  Ibid, 

12.  The  construction  given  to  article  119  of 
the  constitution  of  Louinana  by  the  legislsr 
tuie  (with  few  exceptions)  and  by  the  judi- 
ciary of  that  state,  has  been,  that  the  act  re- 
vised, or  section  amended,  should  be  set 
forth  and  published  at  full  length  in  the  act 
amending  or  revising  it.  Ibid. 

13.  Section  3,  p.  49,  acts  of  1840,  which  enact- 
ed that  on  all  judgments  which  had  been  re- 
nlevied  under  the  then  existing  laws,  but  not 
rally  satisfied,  and  on  all  judgments  on 
which  a  stav  had  expired  and  execution  had 
been  issued,  and  levied  or  not  levied,  the 
execution-debtor  might  replery  the  same,  in 
addition  to  the  fonner  stay,  for  six  months 
after  iforcA  1,  1840,  was  unoonstitntional 
and  void. — i^rong  v.  Daniel,  348 

14.  That  section  being  a  nuUity,  the  replevin- 
bail  could  enjoin  a  Stle  of  his  property  on  an 
execution  issued  upon  the  judgment.     Ibid. 

15.  A  statute  winch  is  in  confiict  with  the  con* 
stitntion,  is  a  nullity,  and  inoperative  for 
any  purpose.  Ibid, 

16.  Indictment,  under  section  68,  p.  975,  R.  S. 
1843,  for  iceeping  a  tippling  house.  The 
Court,  at  the  trial,  instructed  the  jury  that  if 
the  defendants  sold  spirituous  liquor  on  the 
sabbath,  they  might  consider  that  fkct  in  ag- 
gravation of  the  damages.  At  the  time  of 
tiie  offence  charged,  section  124,  c.  58,  R.  S. 
1843,  provided  a  penalty  for  selling  spiritu- 
ous liquors  on  Sunday.  Held,  that  the  in- 
struction was,  therefore,  erroneous. —  VTa/- 
laoeetal.  v.  The  State,  555 

17.  Section  130,  c.  98,  1  R.  S.  1852,  which 
provides  that  "the  voters  of  anv  townfthip 
shall  have  power,  at  any  general  or  special 
meeting,  to  vote  a  tax  for  the  purpose  of 
building  or  repairing  school  houses,  and  pur- 
chasing sites  therefor,  providing  fuel,  fnmi- 
ture,  maps,  apparatus,  libraries  or  increase 
thereof,  or  to  discharj2:e  debts  incurred  there- 
for, and  for  continuing  their  schools  after 
the  public  funds  shall  have  been  expended, 
to  any  amount  not  exceeding  annuaUy  fifty 
cents  on  each  one  hundred  dollars  of  pro}>- 
erty,  and  fifty  cents  on  each  poll,"  is,  tts  to 
the  mode  of  tewing  tax  and  paying  tuition, 
repugnant  to  tbe  constitution.*-6reeROtufZe 
Townelup,  ^.  V.  Blade,  557 

18.  The  discretion  of  Courts  is  more  restricted 
in  applying  tiie  rules  of  construction  to  a 
plan  of  government  contained  in  a  written 
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oonstitatioii,  liuui  in  die  ooostractioii  of 

Ibid. 


19.  In  the  oonftntetion  of  the  eonititatlon, 
words  must  be  ondentood  to  hsfe  been  nsed 
in  their  nitonl  wnse.  Ibid, 

20.  In  the  oonstniction  of  the  constitution, 
Conrts  hftTO  nothing  to  do  with  the  arma- 
ment ftt>m  inoonrenienoe— tiieir  dntr  being 
simply  to  dedare  what  die  constitntton  hai 
said.  Ibid, 

CONTINUANCE. 
See  Apfbasahcs.     Ditobcb,  3.     Eti- 

DBKCS,  4. 

1 .  The  amendment  of  a  bill  of  foreclosnre,  by 
inserting  the  arerment  nqnired  bj  the  R.  8. 
1843  as  to  whether  any  and  what  proceed- 
ings had  been  had  at  law  to  recover  the 
mortgage  debt,  entitled  the  defendant  to  a 
condnoance. — Lewis  et  al.  r.  Rickof,        152 

2.  Same  point  decided. — Edward$  r.  Hough, 

149 

3.  An  affidavit  for  a  continnance  may  be  made 
by  an  asent  of  the  party  applying,  without 
acconntmg  for  the  atwenoe  or  the  principal, 
or  givinff  any  other  reason  why  it  is  not 
made  by  nim ;  and  die  drcomstanoe  that  the 
agent  is  not  a  party  to  die  record,  makes  no 
diffoxenoc.— £<py  t.  The  State  Bank,      274 

4.  The  State  Bank  brought  suit  to  recover  die 
full  amount  of  a  bill  of  exchange.  The  de- 
fendant applied  for  a  continnhnce  to  procure 
evidence,  Dy  the  testimony  of  an  abeent  wit- 
ness, of  his  having  paid  part  of  the  bill  to 
die  bank.  Held,  that  it  was  no  answer  to 
the  appUcadon,  that  if  the  payment  was  in 
£Eict  made,  the  officers  of  the  bank,  or  some 
of  them,  must  have  known  it,  and  could  be 
made  witnesses.  Jhid, 

5.  Indictment  for  foigery.  A  chance  of  venue 
was  taken  from  the  Steuben  to  me  Z>e  Kalb 
Circuit  Court.  The  prisoner  applied  for  a 
condnuance  on  an  affidavit  alle^ng  that  A., 
B,  and  C,  were  material  witnesses,  &c. ;  that 
diey  resided  in  Steuben  coun^;  that  he  ex- 
pected to  prove  by  them  that  /).  and  E,,  two 
material  witnesses,  who  were  then  in  attend- 
ance to  testify  against  him,  were,  at  that 
time,  persons  of  bad  reputation,  and  ought 
not  to  be  believed  under  oath;  that  the 
change  of  venue  was  granted  on  the  preced- 
ing WiBdnesda^,  and  imt  on  the  next  day  he 
caused  a  subpoena  to  be  issued  for  said  wit- 
nesses by  the  cleik  of  the  Z>0  Kalb  Circuit 
Court,  which  was  mailed  to  the  sheriff  of 
Steuben  county,  and  received  by  him  on  Sun- 
day last,  and  served  on  said  witnesses  on  the 
next  day;  that  the  witnesses  had  not  had 
sufficient  dme  to  be  in  attendance,  but  he 
believed  he  could  procure  their  attendance 
at  the  then  next  term  of  the  Court;  that  he 
luiew  of  no  other  witnesses  by  whom  he 


couU  prove  the  same  hmm;  and  tliat  tibe 
affidavtt  was  not  made  for  delay,  Ac  Held, 
that  the  affidavit  was  sufficient. — DiOtom  v. 
The  State,  533 

CONTRACT. 
See  Ihtakt.    Insubancb,  1  to  10, 13  to  15. 

SPBCiriC  FSBrOBMAVCB.  SCBSCBIPTIOV. 
YlHCBHHBS  UkIVBBBITT,  3. 

1.  Where  one  haa  enteted  into  a  special  con- 
tract to  perform  work  for  another,  and  has 
done  the  work,  but  not  in  the  time  or  man- 
ner stipulated  by  the  contract,  if  die  work 
done  is  accepted  and  used  by  the  odier  paxty, 
the  latter  is  answerable  to  the  amount  wheie- 
by  he  is  benefited,  upon  an  implied  moadet 
to  pay  for  the  value  he  has  reoeivea. — 3k' 
Clure  et  al,  v.  Seaiet,  31 

2.  A,,  B.  and  C,  were  appointed  by  the  board 
of  commissioners  a  committee  to  contract 
for  the  erection  of  a  county  semiBaiy  on 
ground  owned  by  the  county.  Theyaeoord- 
mglv  enteied  into  a  special  amement  in 
wntang  with  D,  to  erect  the  buuding ;  and, 
descrirauff  themselves  as  such  committee, 
stipulated  to  pay  Z>.  a  certain  auiomt  of 
money  for  electing  it ;  and  after  its  oomple- 
tion  they  accepted  it  on  behalf  of  die  com- 
missioners, ana  reported  to  Ifaem  die  bakace 
due  D,  for  the  work,  &c  D.  did  not  finish 
the  work  within  the  time  stipulated.  D. 
sued  A,,  B.,  and  C,  in  indMatus  assampeit 
for  the  value  of  the  work.  Hdd,  that  the 
suit  would  not  lie.  Rid. 

3.  Suit  by  the  treasurer  of  Grakt  county,  upon 
an  insdrument  rigned  by  one  P.  and  odien, 
addressed  to  the  county  commissionen,  in 
which,  after  reciting  that  a  site  had  been  pn>- 
cured  for  die  erection  of  a  county  seminaiy. 
but  that  the  amount  of  the  seminary  fund  oa 
hand  was  insufficient  for  its  erection,  and 
that  they  deemed  it  important  the  bnflding 
should  be  erected  immediately,  they  agreed 
to  pay  the  treasurer  the  sums  set  opposite 
to  their  names,  to  increase  the  fund  to  s«di 
sum  as  might  be  necessarv  to  build  the  sem- 
inary, &c.,  to  be  paid  to  the  treasurer,  when 
called  on,  as  the  progress  of  the  building  re- 
quired. Afterwards  the  commissioners  con- 
tracted with  one  S,  to  build  the  seminary 
(for  the  payment  of  which  the  subscription 
was  intended  to  be  used)  and  he  Bntsbsd  it 
pursuant  to  the  contract  During  the  pro- 
gress of  the  work,  a  proper  demand  was 
made  upon  P,  for  die  sum  set  opposite  to 
his  name,  but  he  refused  payment. 

Hdd,  that  the  promise  of  P.  was  founded 
upon  a  sufficient  consideration. 

Hdd,  also,  that  a  want  of  oonsideniioa 
could  not,  at  any  rate,  be  set  up  after  die 
purpose  in  aid  of  which  the  subsciiption  was 
maae  had  been  accomplished. 

Hdd,  abo,  diat  the  suit  should  have  been 
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in  the  name  of  tiie  county  commissioBen, 
ftnd  not  oi  the  ftreaswer.— Pmim  t.  Ruleyt 

69 

4.  A  person  who,  havittg  been  employed  to 
labor  for  a  particnlar  term,  abandons  uie  ser- 
Tioe  before  the  term  has  expired,  may,  after 
its  exDiration,  recover  from  his  employer, 
upon  me  common  connt  for  work  and  labor, 
a  snm  equal  to  the  benefit  of  his  serrice  over 
the  damage  oecasioned  by  his  quitting  it. — 
A'cib  Y.  YeUes,  115 

5.  Where   the   employer,  without   sufficient 
cause,  has  dismissed  the  servant  before  the  ,  9' 
end  of  his  term,  the  latter  can  only  recover ' 
the  value  of  his  services  to  the  time  he  was 
dismissed,  and  the  damages  which  he  hai 
sustained  by  the  dismissal.  Ibid. 

6.  A,  and  B.,  by  an  agreement  in  writing,  sold 
to  C,  five  hundred  hogs,  to  be  well  fatted 
and  to  average  two  hundred  pounds  net,  to 
be  delivered  at,  &c.,  whenever  C.  might  want 
them  after  the  25th  of  November,  1850;  but 
A.  and  iS.were  to  have  the  privileee,  if  they 
desired  it,  to  feed  two  hundred  of  &em  untd 
the  1st  of  December,  1850,  but  were  to  deliver 
them  on  that  day  or  as  soon  after  as  C. 
might  require.  C.  was  to  dve  timely  notice, 
so  that  A,  and  B.  could  deliver  the  hogs  and 
have  them  slaughtered  in  time  for  delivery, 
and  he  was  to  pay  the  price  agreed  upon  for 
the  hogs  when  they  were  weighed  and  deliv- 
ered. C.  gave  notice  to  A,  and  B.,  on  the 
11th  of  December,  1850,  that  he  was  readvto 
receive  and  pay  for  the  hogs,  but  A,  and  B* 
fiuled  to  deliver  them,  &c. 

Hdd,  that  C.  did  not  agree  to  take  the 
hogs  whenever,  after  December  1,  1850,  A. 
and  B,  thought  proper  to  tender  them,  but 
only  after  he  had  grren  notice  of  his  readi- 
ness to  receive  them. 

M4d,  also,  that  on  the  1st  of  December, 
1860,  C*%  right  to  demand  all  the  hogs  not 
then  deliveied,  was  complete;  but  mat  at 
any  reasonable  time  thereafter  during  the 
proper  hog-killing  season,  he  might  give  no- 
tice of  his  readiness  to  receive  and  pay  for 
the  hogs :  and  that  it  was  incumbent  upon 
A,  and  B.  to  be  ready  to  respond  to  the  no- 
tice. 

Udd,  also,  that  a  notice  given  on  the  11th 
of  December,  1850,  waa  reasonable  and  time- 
ly.—PaO;  V.  HoUingeworth  et  al.,  120 

7.  Where  work  is  done  by  one  person  for 
another,  a  precedent  request  may  oe  implied 
from  circwnstances.— -7^  Tnuteet  of  the 
Wabaeh  and  Erie  CkMtudr.Biedaoeetal,,  133 

8.  A.  and  B.,  on  the  5th  of  Odober,  1847, 
agreed  in  writing  to  receive  from  C,  between 
fifty-five  and  seventy  pork  hogs,  to  be  deliv- 
ered to  them  at  their  porkhouse  in  G.  net, 
for  which  they  agreed  to  pt^jC,  3  dollars  per ; 
hundred  pounds  net,  &c.  The  hogs  were  to  j 
average  two  hundred  poiuids  net,  and  to  be  i 


delivered  in  December  thereafter,  and  the 
money  waa  to  be  paid  on  the  delivery  of  the 
hogs. 

Held,  that  (7.  waa  to  deliver  to  A.  and  B. 
slaughtered  hoes. 

Wd,  abo,  that  the  hogs  purchased  by  A, 
and  B,  were  the  hogs  ownea  by  C,  when  tiie 
contract  was  made,  and  that  if  C  did  not 
then  own  a  sufficient  number  which  could  at 
the  time  for  delivery  be  made  to  meet  the 
average  weight  required,  A,  and  B.  were  re- 
leased.— Alexander  et  al.  v.  Dunn,  122 
Assumpsit  by  C.  against  A.  and  B.  The 
declaration  contained  three  counts.  The 
first  and  second  were  upon  the  foregoing 
agreement,  one  averring  a  delivery  agi^ably 
to  contract  and  a  refusal  to  pav,  &c.;  the 
other  averring  a  tender  and  rerasal  to  re- 
ceive. The  mird  was  a  common  count  for 
goods  sold.  On  the  trial,  A.  admitted  that, 
at  the  date  of  the  contract,  he  had  not  hogs 
enough  of  his  own  which  could  be  made  to 
fill  the  contract  within  tiie  time  specified. 
He  also  admitted  that  of  the  fifty-mne  hogs 
delivered,  fifteen,  averaging  two  hundred 
and  eighty  pounds,  were  purchased  by  him 
a  day  or  two  before  the  deliverv,  as  he  was 
driving  his  own  hogs  to  6r.  to  be  slaughter- 
ed, wiuout  which  hogs  it  was  admitted  that 
he  could  not  have  filled  bis  contract.  It  was 
also  in  evidence  tiiat  in  November,  C.  told  A. 
that  his  ( C.*$)  hogs  would  not  fill  the  oon- 
tnct,  and  applied  to  ^.  to  let  him  buy  other 
hogs  to  make  out  the  number  and  weieht 
required,  but  that  A,  objected,  saying  that 
he  had  contracted  for  the  lot  of  hogs  owned 
by  C.  at  the  date  of  the  contract.  At  the 
time  of  this  conversation  pork  had  fallen  to 
2  dollars  per  hundred. — ^It  waa  also  in  evi- 
dence tliat  on  the  morning  of  the  day  the 
hogs  were  slaughtered,  A.  told  C.  tliat  said 
fifteen  hogs  would  not  be  received  under  the 
contract,  out  he  would  allow  him  2  dollars  a 
hundred  for  them,  but  that  if  C.'t  own  hogs 
filled  the  contract,  he  would  take  them  ac- 
cordingly; if  not,  they  would  have  to  take 
then-  chance  with  the  other  pork.  C.  replied 
that  he  would  bring  the  hogs  to  tiie  pork- 
house  in  the  morning. — ^It  was  also  in  evi- 
dence that  A.,  on  that  very  day,  instructed 
his  agent  to  receive  the  hogs  when  C,  should 
come  to  the  poxk-house,  and  that  the  agent 
received  them  without  objection  except  as 
to  one  tainted.  Upon  these  facts,  the  Court 
instructed  the  jury,  that  it  was  a  contract  by 
C.  to  deliver  speofic  hogs  which,  at  the  time 
of  the  contract,  belong^  to  C. ;  that,  there- 
fore, A.  and  B.  were  not  bound  to  receive 
any  hogs  which  C.  might  afterwards  buy; 
but  that  if  C.  tendered  to  A.  and  B.  as  well 
a  number  of  hogs  thus  afterwards  purchased 
by  him,  as  some  of  his  own  belonging  to  him 
at  the  date  of  the  contract,  so  aa  to  make  the 
number,  weight  and  quantity  of  pork  hogs 
according  to  said  contract,  and  A.  and  B. 
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roodfed  tbem  mder  that  oantract,  tbe  jury 
ought  to  oonslder  them  as  wthing  all  tigbt 
to  object  on  the  groiind  that  tfaej  were  not 
the  aame  hogs  contracted  for;  and  they 
would,  in  that  caM,  be  liable  to  par  aooord- 
faig  to  the  written  contract  Hda,  that  these 
instnictioBs  fiurly  presented  the  iisiie  to  the 
jnry.  Ibid. 

10.  A,  recoTered  a  judgment  agafaist  B.  in  the 
Elkhart  Circnit  Court,  at  the  SqpieMber 
term,  1S40,  for  541  dollars.  On  the  1st  of 
November,  1841,  C\  and  D.  executed  on  the 
judgmen^docket,  immediately  below  the 
ent^  of  said  judgment,  a  writing  obligatory, 
as  follows :  We,  the  undenri^id,  hereby  ao- 
knowMge  onrselyes  replenn  bail  and  $ecw- 
rity  for  the  payment  of  the  abore  judgment 
,  in  ma 


and  interest,  In  manner  following,  to-wit: 
100  dollars  within  sixty  days>from  date,  and 
the  balance  in  tiuee  equal  annual  instal- 
ments in  one,  two  and  three  years,  proTided 
that  no  execution  shall  at  any  time  issue  for 
any  greater  sum  than  shall  be  actually  due 
upon  said  judgment,  according  to  the  fore- 
going stipulations,  at  the  time  m  issuing  said 
execution.  No  execution  hating  been  issued 
at  any  time  for  any  greater  sum  than  was 
actually  due  thereon  at  the  time  of  issuing 
the  same,  according  to  the  stipulations  in 
said  obligation,  and  the  judgment  being  in 
force  and  unpaid.  A,  sued  C  and  D.  in  debt 
upon  the  obligation.  Beld,  that  the  suit 
could  be  mamtained.— Ssfi/^nf  et  al*  y. 
FVeeman  ef  al,,  129 

11.  The  plaintiffii,  who  were  employed  to  con- 
struct a  section  of  the  Wabcuk  and  Erie 
Canal,  agreed  with  the  trustees  that  the  cer- 
tificate of  the  inspector  should  be  condusiye 
as  to  the  amount  of  work  done.  Held,  that 
tiie  certificate  was  to  be  condusiye  unless 
founded  upon  fraud  or  mistake. — TTie  Trw- 
teeaofthe  Waba$h  and  Erie  Canal  y.  Cokely, 

164 

19.  An  agreement  of  the  holder  of  a  nromis- 
sory  note  not  to  sue  on  the  note  for  a  limited 
time,  is  no  bar  to  a  suit  brought  before  such 
time  has  aliased. — Thalman  et  al.  y.  Bar- 
bour etal,,  178 

la.  By  an  instrument  in  writing  the  subscrib- 
en  agreed  to  take  the  number  of  shares,  of 
SO  doUars  each,  annexed  to  tiieir  namee,  in 
the  capital  stock  of  the  New-AIbany  and  Sa- 
lem Railroad  Company,  to  extend  the  road 
fix>m  BloomingUm  to  Goeport,  and  nay  tiie 
same  in  fifteen  instalments  of,  &c.,  per 
share,  the  first  instalment  to  be  paid  on,  &c., 
and  one  instalment  eyery  two  months  there- 
after till  the  whole  was  paid.  Thedefondaat 
subscribed  his  name,  and  put  opposite  there- 
to "4  shares.  SOO  dollars."  There  was  a 
proyision  in  tne  charter  of  the  company  that 
tiie  company  should  haye  power  ''to  de- 
mand at  sucn  time  and  in  such  proportion 
aa  tiiey  shall  see  fit,  the  sums  of  money  dtte 


by  sto^holden  on  their  respective  raonty 
subscriptions  of  stock,  under  pain  <s(  foiftit- 
ure  of  the  shares  of  their  sto^  and  sU  pre- 
yions  payments,''  &c,  "or  sue  tiieiefor,  sod 
recoyer  the  amount  due  in  an  action  of  as- 
sumpsit, at  their  option."  In  a  suit  by  tibe 
company  for  instsunente  due, 

EMd,  tiiat  tiie  time  for  tiie  payment  of  (lie 
instalmente  haying  been  fixed  by  the  oon- 
tract,  no  demand  of  payment  was  neceosiy 
before  suit. 

Held,  also,  that  it  was  not  incnmbeatiipos 
the  company,  before  suit,  to  elect  ehfaer  to 
exact  a  forfeitore  or  sue  for  the  money,  snd 
notify  the  defendant  thereof. 

Held,  also,  that  a  readiness  to  extend  the 
road  from  Bloomingtan  to  Goaport  wis  not  a 
condition  to  the  payment  of  the  instahnenti. 
— The  Neto-AJEbany,  frc..  Railroad  Compamf 
y.  Pichene,  247 

14.  A,  agreed  to  conyey  to  B.  a  tract  of  liod, 
on  a  day  specified.  Concurrentiy  therewith, 
and  in  consideration  thereof,  B,  was  to  sa- 
sign  to  A.  two  land-warrants. 

Held,  that  a  tender  of  the  land-wtmnts 
before  the  day  specified  was  unayailing. 

Held,  also,  tiiat  a  refusal  of  A.  to  receive 
the  warrants  before  the  day  spodfied,  on 
other  grounds  than  that  they  were  not  ten- 
dered at  the  proper  time,  was  not  matensL 

Hdd,  also,  that  a  tender  of  the  vanants, 
assigned,  not  by  A,,  but  by  a  third  person, 
in  Uank,  a  montii  after  the  time  stipulated, 
in  connection  with  the  hardship  and  fnnd 
of  the  contract  as  shown  by  toe  evidence, 
put  it  in  A.*8  power  to  resdnd.— /Seerf  v. 
Rudmcm,  409 

15.  A.  employed  B,  and  C,  attorneys,  to  col- 
lect a  decree  in  A.'s  (ayor  of  500  doIUun,  and 
agreed  in  writing  to  pay  them  for  their  aer- 
vices  150  dollars  of  the  decree,  vHten  thej 
should  collect  the  same.  ^9.  having  lecetved 
200  dollars,  ref^ised  to  pay  it  to  A.  on  d^ 
mand;  whereupon  A.  diacmuged  B.  and  C, 
employed  another  attorney  to  collect  the 
decree,  and  brought  an  action  for  money  had 
and  receiyed  against  B.  for  the  900  ddlan 
collected.    B.  pleaded  the  general  iasne. 

Held,  that  if  the  contract  was  m  force,  B. 
and  C.  were  not  entitied  to  oompemadon 
till  the  decree  was  fitlly  collected. 

Hdd,  also,  tiiat  if  the  contract  was  broken 
and  readnded,  the  dalm  of  B.  and  C.  oonld 
only  be  for  a  reasonable  eompensation  fat 
the  sendees  performed,  witii  daaiages,  pe^ 
haps,  for  the  oreach  of  the  contract. 

fieU,  alao,  that  audi  compensation  and 
damages  oeuid  not  be  deducted  in  this  sail, 
as  no  spedal  plea,  notice  or  oounter-dsim 
was  filed.— iSa%^  y  RotM,  *^ 

CONTRACT  IK  COHTRAVBHTION  OF 

A  PUBLIC  Statute. 

See  MoBTOAOB,  1  to  5. 
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CONVBTANCB. 

1  •  The  christiaii  name  of  the  gnmtee  in  a  con- 
Tejanoe  of  land,  was  left  buink  by  mistake. 
The  grantee,  after  the  deliyery  of  the  deed, 
for  the  purpose  of  defranding  his  creditors, 
without  the  knowledse  of  his  wife,  filled  the 
blank  with  her  christian  name. 

Hdd,  that  the  conreyance  Testad  the  title 
in  the  husband. 

Hddf  olso,  that  his  title  was  not  dirested 
by  fillinff  the  blank  with  the  christian  name 
of  his  ynSd.'^FUicker  et  al.  v.  Mdnsur  et  al, 

267 

S.  A  conyeyanoe  of  land  must  be  deUrered.  to 
pass  the  title.  Ibid, 

8.  A.  conveyed  a  lot  to  B.,  bounded  on  one 
side  by  '<aa  alley."  The  alley  referred  to, 
as  opened  and  used  for  sereral  years,  was 
sixteen  feet  in  width;  as  recorded,  twelve 
feet ;  leaving  a  strip,  four  by  fortv-seven  feet, 
between  A/s  line  and  the  recorded  alley,  to 
which  he  had  no  title. 

Mdd,  that  either  alley,  the  recorded  alley, 
or  the  alley  de  facto,  would  answer  the  de- 
•ciiption  in  the  deed. 

Meidf  also,  that  a  grant  is  to  be  taken  most 
•tronglv  against  the  grantor. 

Hda,  alM),  tiiat  to  identify  the  lot  conveyed 
by  il.  to  B.,  it  was  proper,  in  case  of  doubt 
as  to  which  alley  was  meant,  to  look  to  the 
intention  of  the  parties  as  deduced  from  the 
circumstances  surrounding  them:  as  that  the 
land  in  dispute  had  before  been  conveyed  by 
A.  to  C ;  that  the  alley  de  facto  was  of  the 
same  width  as  that  of  whidi  it  was  a  con- 
tinuation; that  there  was,  at  the  time  of 
sale,  a  fence  on  the  line  of  the  alley  de  facto, 
ftc. — Hunt  V.  Francis  et  al,,  302 

4.  Where  two  objects  or  lines  answer  the  calls 
of  a  deed,  and  it  appears  that  the  grantor 
owned  up  to  one,  but  not  the  space  between, 
that  which  the  call  first  meets  is  the  bound- 
ary. Ibid, 

5.  A  deed  for  the  use  of  the  inhabitants  of  a 
congressional  township,  should,  under  the 
R.  S.  1838,  be  made  to  the  inhabitants,  and 
not  to  the  trustees  of  the  township. — The 
State,  fir  the  use,  {pe,,  v.  The  State  Bank  et 
al,,  853 

CORPORATION. 

SkBbidob.   Citt.  SuBSCBimoir.  Trxs- 
FASS,  3, 4.    ViNCunrxs  Uvitxbsitt. 

1.  A  corporation  can  not  be  dissolved  by  aloss 
of  members,  so  long  as  sufficient  remain  to 
oontinne  the  suooession  and  supply  vacan- 
cies.—TAs  State  V.  The  Tnutees  of  the  Fth- 
eennes  University,  77 

2.  A  surrender  of  a  charter  by  a  corporation 
ma^  be  presumed  from  a  neglect,  for  a  long 
penod  of  time,  to  choose  corpoxators  and  to 
exercise  the  coipomle  feanchisei.  iW. 


8.  That  presumption,  as  to  the  Ftnosnaes  uni- 
verdty,  is  rebutted,  in  the  present  suit,  by 
acts  of  the  legislature  recognizing  the  con- 
tinued existence  of  that  corporation.     Ibid, 

4.  The  territoiialiRct  incorporating  the  trustees 
of  the  Vincennes  universit)r,  contained  a  provi- 
sion that  the  places  of  any  of  the  trustees  who 
should  resign,  remove  from  the  state,  die,  or 
wiUully  abMnt  themselves  from  three  stated 
meetings,  should,  from  time  to  time,  be  sup- 
plied by  the  board  at  their  stated  meetings, 
which  should  be  held  on  the  first  Monday  ot 
AprU  and  October  of  evezr  year,  and  at  such 
ower  times  as  the  board  should  direct,  by 
electing  one  for  every  two  of  those  whose 
seats  might  be  vacated,  so  that  the  whole 
number  should  not  be  less  than  fifteen,  alter 
which  tune  one  trustee  should  be  elected  at 
the  stated  meeting  above  mentioned,  to  sup- 
ply every  vacancy  that  might  so  happen.  A 
majority  of  the  trustees,  by  the  act,  consti- 
tuted a  quorum. 

Held,  that  the  feQure  to  hold  meetings 
would  not,  of  itself,  dissolve  the  corporation. 

Held,  also,  that  the  removal  of  particular 
membm  from  the  state,  or  &eir  feilure  to 
attend  for  tliree  successive  meetings,  would 
not,  of  itself,  vacate  their  seats;  nor  would 
absence,  in  any  event,  except  where  it  was 
wilful,  and  an  opportunity  was  afforded  them 
to  be  heard. 

But,  Md,  that  such  removal  or  wilful  ab- 
senoe  of  such  members,  would  be  grounds 
on  which  the  remaining  trustees,  after  afford- 
ing such  members  an  opportunity  to  ba>heard, 
might  vacate  their  seals  by  electing  others  in 
their  stead.  Ibid, 

5.  A  member  of  a  corporation  can  not  be  dis- 
franchised, nor  an  oflioer  removed,  without 
the  agency  of  a  tribunal  competent  to  inves- 
tigate the  cause  and  wonounce  tlie  sentence 
of  the  loss  of  right.  The  office  is  not  vacant 
by  neglect  or  abuse;  but  an  act  done,  or  the 
exerase  of  power,  is  requisite  to  work  the 
forfeiture,  and  determine  the  title  to  the 
office.  Ibid, 

6.  Where  the  charier  of  a  corporation  pra- 
scribes  the  terms  under  which  the  power  of 
amotion  is  to  be  exercised,  they  must  be 
pursued.  But  where  the  organic  law  is  si- 
lent, the  corporation  itself  possesses  the  in- 
herent power  to  ascertain  and  declare  the 
forfeiture,  either  of  franchise  or  office.   Ibid. 

7.  If  the  rule  that  a  judicial  sentence  of  for- 
feiture must  be  shown  against  a  corporation, 
where  the  Question  arises  collaterally,  does 
not  apply  where  the  state  is  sued  by  a  corpo- 
ration, still  a  state  of  facts  must  at  least  be 
shown,  which  would  induce  such  sentAice, 
in  a  direct  proceeding.  Md. , 

8.  A  private  corporation  may  have  charge  of 
an  mterest  of  so  public  a  concern  as  to  ren- 
der its  charter  a  public  act  JM, 
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9.  The  arddet  of  Msodalion  of  a  eoraptny 
organiied  under  the  general  plank-road  law, 
proTided  that  aar  director  nught  be  removed 
and  the  Tacancy'fllled,  at  any  meeting  called 
for  the  purpoee  by  any  number  of  memben 
whose  shares  oonstitated  a  "mijoi^^j"  o^ 
of  the  whole  amonnt  of  stock  subscribed. 
Held^  that  a  meeting  called  by  those  repre- 1 
senting  less  than  a  "nuyority'^  of  the  stock, 
was  Toid.— rAe  Soiahem  Plank-Road  Co,  y.  i 
IfuDa  §t  al.,  16ft  I 

10.  A  member  of  a  corporation  can  not  be  ■ 
^yecied  without  being  afforded  an  opportu- 
nity to  be  heard.  Rid. 

COSTS. 

See  Amaancm,  1. 

1.  In  assumpsit,  in  the  Circuit  Court,  where 
the  plaintiff;  no  set-off  haying  been  pleaded, 
recoyered  less  than  ftO  dollars,  the  defendant, 
by  the  R.  S.  1843,  was  entitled  to  costs.— 
Clark  T.  WUdndge^  176 

S.  The  statute  of  1843  requiring  non-resident 
plaintiffs  to  give  securi^  for  costs,  was  not 
mtended  to  apply  when  either  of  the  plain- 
tiffs was  a  resident  of  tiie  state.— TUaam 
sta/.y.  JBMoMrcCa/.,  178 

3.  The  plaintiff,  in  a  cause  appealed  from  a 
justice  of  the  peace,  by  wittidrawing  a  de- 
murrer sustained  to  a  plea  filed  with  Sie  jus- 
tice, did  not,  under  the  R.  8. 1849,  become 
liable  for  the  costs  of  the  cause  from  tiie 
time  the  demurrer  was  sustained.— T^ier  y. 
Cory,  216 

4.  In  criminal  cases,  in  the  Supreme  Court, 
where  there  is  a  reyersal  of  the  judgment 
which  does  not  put  an  end  to  the  case,  but 
leayes  it  for  fnrtner  action  of  the  Court  be- 
low, the  defondant  must  pay  the  costs  iHiich 
he  has  made  in  the  Supreme  Court;  but 
where  sneh  reyersal  puts  an  end  to  ttie  pro- 
secution, and  leayes  to  the  inferior  Court 
simply  the  duty  of  dismissing  it,  the  defend- 
ant is  not  lia6le  for  such  costs.^-«SiRtie4  y. 
The  State,  541 

5.  In  assumpsit,  where  the  suit  was  commenced 
in  the  Circuit  Court,  and  the  plaintiff's  eyi- 
dence  showed  that  the  sum  duo,  and  for 
which  ho  was  entitled  prima  fade  to  recorer, 
was  less  than  50  dollars,  the  defendant,  under 
the  R.  S.  1843,  was  entitled  to  a  judgment 
for  costs.-^Fo^lesoii^  y.  Moon,  545 

COUNTT  SEAT. 
iSse  ConaTiTUTiovAL  Law,  1, 3. 

COUNTY  SURVETOR. 

The  county  snryeyor  is  presumed,  wima  facie, 
to  haye  a  knowledge  of  the  art  of  surveying. 
^Aeke  ef  a/,  y.  Lanham,  434 


COURT. 

Sse  CiBOuiT  Court.  CoirsTiTUTioirALLiw, 
4.  Court  or  Cojocoh  Pluab.  CinusAL 
Law,  1. 

COURT  OF  COMMON  PLEAS. 

Sm  Statutm,  S,  15, 90,  SI. 

The  Courts  of  Comriion  Fleas  haye  j1lrifdi^ 
tion  in  actions  against  administratorB,  whae 
-the  damages  daimed  exceed  1,000  doQsn.— 
Wiggine  y.  Htiauui,  502 

COVENANTS  RELATING  TO  REALTT. 

Sm  EncTiOK. 

1.  Where  land  haa  been  eonyeyed  with  eoTe* 
nants  of  seisin  and  right  to  eonyey,  sa  out- 
standing  mortga^  if  the  mortgagee  fasi 
not  taken  possession,  does  not  ooastitite  s 
breach  of  the  coyenanta. — ReaaomBr  t.  Ed- 

393 


S.  An  outstanding  mortgage  constitoleg  t 
breach  of  the  coyenant  mat  the  land  is  un- 
incumbered; but  for  this  breadi  only  nom- 
inal damages  can  be  recoyered,  ondl  the 
purchaser  has  been  ericted.  M. 

CRIMINAL  LAW. 

<Se0  ABATsmHT.  XniononiT.  Inoini- 
tiov.  MiaDBMSAKOB.  MuxnBi.  Nri- 
BAVCn.    Statutib,  2,  6, 13,  SO,  21. 

1.  During  a  yacancy  in  the  office  of  drcnit 
judge,  the  deik,  auditor  and  sheriff  appoint- 
ed an  attorney  to  preside  at  a  tenn  of  the 
Circuit  Court  in  their  county.  Thesppoinl- 
ment  was  in  legal  form  and  was  made  aptzt 
of  the  record.  A,  was  then  tried  npon  an 
indictment  for  grand  larceny  and  cosrictBd; 
but  during  the  trial  he  made  no  attempt  to 
impeadi  &e  authority  of  the  Conrt.  BM, 
that  a  Court  de  faeto,  if  not  de  jure,  wm 
constituted,  and  that  A.,  after  cunriction, 
could  not  call  in  qnestfen  the  aodioiitj  of 
the  CourtwCbse  y.  The  State,  1 

2.  The  affidayit  of  a  party  oonyicted  of  a  crime 
can  not  be  admitted  to  rebut  the  statement 
contained  in  the  record  of  his  oonTiction. 

M 

3.  Where  a  prisoner  haa  been  giren  in  diargc, 
on  a  legal  indictment,  to  a  rt^ohri^*^ 
the  jury  has  been  unnecessarily  discbsig^ 
he  has  been  once  put  in  jeopardy,  sad  (M 
discharge  of  the  jury  is  equiTalent  to  iTW- 
diet  of  LquittaL-iirn^y.  TkeSlde,  iSO 

4.  The  faUore  to  embody  in  the  B.  S.  IMSf 
proyision  hi  relation  to  Circnit  Conrtj  nmi- 
kr  to  aection  325,  p.  733,  R.  S.  1843,  («*id 
is  subatantiaUjenacted  in  leiationio  Covte 
of  Common  Plena  by  the  act  oigtt»ng 
them,)  is  a  cosies  ooamis  within  the  meiung 


INDEX. 


891 


of  seelkm  179, 3  rci.  B.  8. 195^  p.  888»  and 
Mid  seetioik  325,  p.  788,  B.  S.  1848,  is  ibere- 
foie  oontinned  in  ibroe.  Rid, 

5.  Thedischiugmgof  a  jmybefbreyerdictyby 
the  Circuit  U>urt,  in  a  criminal  case,  agidnst 
the  will  of  the  prisoner,  on  account  of  the 
expiration  of  the  time  fixed  by  law  for  the 
oontinnance  of  the  term,  is,  nnder  said  aec- 
tion  825,  unnecessary,  and  eqniyalent  to  a 
Terdict  of  acquittal  Und, 

6.  A  jury,  wiiile  engaged  in  the  tnal  of  a  pris- 
oner for  murder,  was  dischaiged  against  the 
wiU  of  the  prisoner,  by  the  Circuit  Court,  by 
reason  of  me  expiration  of  the  time  fixed  by 
law  for  the  continuance  of  the  term,  and  tiie 
prisoner  was  remanded  to  jail  to  await  ano- 
ther trial.  The  prisoner  boob  afterwards 
Applied  to  the  judge  of  the  Court  of  Com- 
mon Pleas  of  the  county,  for  a  writ  of  habeaa 
€orpug.  The  writ  was  granted,  and,  on  the 
hearing,  the  foregoing  &cts  hayinff  been 
made  to  appear,  the  judee  remaa&d  the 
prisoaer  to  jaU  to  await  his  trial  in  the  Cii^ 
cult  Court.  BeUt,  that  by  the  R.  8.  1852, 
(toI  2,  pp.  195-6,  s.  725,)  the  judse  was 
compelled,  upon  the  prisoner's  petition,  to 
award  the  writ,  but,  md,  that  upon  the  re- 
tarn  of  said  fiusts,  it  was  his  duty  to  re- 
mand the  prisoner  to  the  Circuit  Court,  and 
that  &e  latter  Court  might  discharge  Ihe 
prisoner  on  motion,  or  he  might  plead  the 
cBschaige  of  the  jury  in  bar  of  a  second 
trial.  Rid. 

7.  When  the  lift  or  liberty  of  the  accused  IB  in 
danger,  die  pleadings  are  to  be  constxued  in 
hii  mvor  and  against  the  pleader.— ^ftait  y. 
The  State,  400 

S.  Assault  and  battery,  which  is  simply  a  mis- 
demeanor, U  not  included  hi  any  or  the  de- 
grees of  felonious  homicide. — Wright  r.  The 
State,  527 

9.  The  assault  and  battery,  ia  a  case  of  fislo- 
nioua  homidde,  is  merged  in  die  fUony. 

Rid. 
18.  On  the  trial  of  a  prisoner  on  an  indictment 
for  murder,  the  jury,  by  their  rerdiet,  found 
him  nilty  of  an  assault  and  battery. 
iMd,  that  the  yerdict  was  a  nullity. 
Bdd,  also,  that  the  defect  could  be  reached 
by  motion  in  arrest. 

Held,  also,  that  the  indictment  sdll  stood 
against  the  prisoner,  and  that  lie  must  aoain 
be  put  on  tnaL  Rid. 


DAMAGES. 
See  CoKTRACT,  1,  2,  4,  5, 15. 
1.  In  trespass,  die  hitrodmction  of  eyidenca  by 
way  of  defence,  no  matter  for  what  purpose 
it  Ib  o&end,  can  not  be  oonsidered  in 
yation  of  the  damages^^rofter  r. 


S.  Where  a  defendant  is  sued  for  a  tort>  irtiich 
is  also  a  subject  of  criminal  jurisdiction,  the 
rule  that  giyes  damages  not  only  to  recom- 
pense die  sufiiBrer,  but  to  punish  the  offend- 
er, is  not  applicable.  Rid. 

8.  Tlie  damages  for  such  a  tort  are  limited  to 
those  whidi  are  merefy  compensatory.  Rid. 

4.  In  trespass  for  an  assault  and  battexr,  the 
jury  are  not  restricted  to  a  consideration  of 
the  plaindff's  mere  pecuniary  loss,  but  they 
may  consider  eyexy  circumstance  of  the  act 
winch  hijuiiottsly  afitBcted  the  plaintiff;  not 
only  in  liis  niopcnrty,  but  in  his  person,  peace 
of  mind  and  indiyidual  happing.         Rid. 

5.  The  jury  can  not^  howeyer,  in  estimating 
such  damages,  take  into  oonsidesadon  die 
wealth  of  the  defendant  Rid. 

DECEDBin'8'  ESTATES. 

See    ExxouTone    avd    ADiiiinsTRATOxs. 
FuBAonra,  28.    Wiix,  17  to  19. 

1.  Section  86,  p.  261,  2  B.  S.  1852,  dyes  die 
Court  the  disoredon  hi  making  toe  allow- 
ance of  daims  against  estates,  to  examine 
the  claimant  upon  oath;  but  this  secdon 
does  not  apply  to  reenlarly  insdtnted  suits 
at  law.— iioAon  y.  Micy,  500 

2.  The  personal  estate  cf  a  decedent  oonsti- 
tates  the  primary  fund  for  the  payment  of 
his  debts.    Scott  et  ux.  r.  Morrieon,         551 

DEED. 
See  CoxyxTAXcs. 

DEMAND. 

iSlasBAiLianT,8,4.  CoirrBaoT,  6, 18.  Fmo- 
MiaaoRT  Kan,  4.    Sbt-Oft. 

DEPOSITION. 

See  DiyoBcs,  2, 8. 

The  oyerruling  of  a  modon  to  suppress  depo- 
sidons  can  not  be  assigned  for  error,  where 
the  evidence  objected  to  is  so  yague  that  it 
can  not  be  presumed  to  have  had  any  influ- 
ence upon  die  result  of  the  suit.— HMm  y. 
White,  888 

DEVISE. 

See  IdBOACT,  6.    Will,  1. 

1.  A  testator  being  seized  in  fee  of  a  tract  of 
land,  deyised  the  same  as  follows:  Igiyeto 
my  son  A.,  and  my  daughter  B.,  all  my  real 
estate,  of  every  desciipDon,  for  and  during 
tfaehr  natural  Hyes,  and  after  their  decease,  I 
(rite  the  same  to  thehr  children,  the  hdiu  of 
their  bodieB,  foreyer.  A.  and  B.  afterwards 
executed  a  deed  in  fee  of  the  land  to  C.  B. 
anbsequeally^died,  leaying  two  children  sur* 
yifios^her.  iTeU,  that  B.,  by  die  will,  took 
nlife  estate,  and  lier  cUldna  a  remainder  in 
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fee»  in  oAfrJMlfof  the  land.— Dipt  d.  Patter- 
m>n  ▼.  Jbdhmin,  283 

S.  A  testator  haying  declared  in  hh  wiU  that 
it  was  his  intention  thereby  to  dispose  of  all 
Ms  properU',  real  and  personal,  derlsed  as 
follows:  "IwiU  that  mjhrick  hoose  shall 
be  finished  and  rented;  and  I  beqneadi  tbe 
proceeds  or  rent  to  mj  sister,"  (naming  her), 
^'daring  her  lifetime;  and  after  her  death,  I 
will  that  the  rents  of  said  brick  honse  shall 
foreTer  be  u>propriated  to  the  edncation  of 

childien  of  this  town."  The  honse 

referred  to  is  on  a  lot  in  Richmond,  Indiana. 
The  lot  is  one  hundred  and  thirty-two  feet 
long,  by  eighty-two  and  a  half  feet  wide,  and 
the  honse  is  serenty-three  and  a  half  feet 
long,  by  twenty  feet  wide,  and  situate  on  the 
south-west  comer  of  the  lot.  Two  doors  and 
a  cellar  are  entered  from  the  interior  of  the 
lot,  and  can  not  be  readied  from  any  street 
or  alley  on  the  outside. 

Hela,  that  the  deyise  of  the  house  was 
within  the  statute  of  charitable  uses,  43  EUt. 
c.  4,  and  not  yoid  for  uncertainty. 

HM,  aLso,  that  die  lot  upon  which  the 
house  IB  situate  passed  by  the  deyise  of  "the 
house." 

Hdd,  also,  that  the  blank  before  the  word 
children  was  of  no  importance  in  construinfi; 
the  deyise.— 7^  Common  Otmnea  of  Bich' 
mondr.  Instate,  334 

DILIGBNCE. 
Sm  PnoMiaaoBT  Nora,  10, 11, 13. 

DISCRETION. 

Where  the  Circuit  Court  has  exerdsed  a  dis- 
cretion, without  obyious  abuse,  it  is  not  the 
subiect  of  review  in  the  Siq>reme  Court. — 
Hderd  y.  Mjfen  et  al,,  94 

DISTRESS. 

Sm  LurDLORD  AND  TsHAKT,  3. 

Sections  21 7  and  2S0  of  chapter  45  of  the  R.  8. 
1843,  allow  a  reooyery  of  double  the  yafaie 
of  goods  distrained,  only  where  no  rent  was 
due  when  the  distress  was  made-^-iStounnan 
y.  JJandU,  430 

DISTRICT  SCHOOL. 

See  MiirnAif  us. 

DIVORCE. 

See  AxiMOirr. 

1.  The  defendant  in  a  suit  for  a  diroroe,  was 
not  bound,  by  the  R.  8. 1343,  to  file  his  an- 
swer untQ  the  first  day  of  the  term  to  which 
the  process   was   retainable.— PHttps  y. 

pmipi,  190 

S.  The  defendant  in  a  suit  for  a  diyoroe,  could 
not,  under  the  R.  S.  1843,  take  depotitbns 
until  after  answer  filed.  IM, 


3.  The  defeadam  in  a  ivit  for  a  diroro  uu 
entitled,  under  the  R.  8. 1843,  iqwn  a  pro- 
per affidayit,  to  haye  the  canse  coatiinied  to 
take  depositions.  Ibid. 

DOWER. 
See  Coiof  laaiONSBs  to  assiov  Down. 

1.  The  widow  of  a  deceased  partner  is  not, 
under  the  R.  8.  1843,  entiUed  to  dower  in 
real  estate  acquired  with  partnenhip  fends 
for  partnership  pmposea,  until  the  firm  deto 
are  satisfied.— Jfatfodb  y.  MaOoek,         403 

2.  Section  80,  p.  427,  and  b.  84,  p.  428,  of  tbe 
R.  S.  1843,  enlarged  the  estate  in  which  s 
widow  wsa  to  be  endowed,  but  were  otfaar- 
wise  merely  declaratory  of  the  common  lav. 

Ibid. 

E. 

ELECTION. 
See  BniDOB,  2.    CoimjLCT,  18.    TmrneB 

▲KD  PunCHABKU,  2. 

ERROR. 

See  DsposiTioir.  EymsKCS,  1, 6, 7,  9,  II, 
13  to  17,  22.  iMMATxniAL  Ibsux.  b- 
STBUOTiona.    Jubt,  I  to  3.    Motiov  a 

AUBBBT  OF  JUDOXBNT,  8.     MOTIOK  FOE  A 

Knw  Trial.  Fbjlcticm,  2, 4  to  7.  Trial. 
WiTimss,  2.  Writ  of  Error. 

1.  Where  tfM  general  issiie  and  a  spedsl  pies 
haye  been  filed,  and  the  matter  specnflj 
pleaded  was  admissible  under  the  genenl 
issue,  the  judgment  will  not  be  rerened 
though  a  dsmuirer  to  the  special  pies  ws» 
erroneously  sustained.— -jEGutwob  y.  Bn/aM, 

160 

2.  Same  point  decided.— TT^olsMin  d  oL  r. 
Barbour  et  al.,  1?^ 

3.  Where  the  record,  in  a  cause  oommenoed 
before  a  justice  of  the  peace,  does  not  dis- 
close a  canse  of  action,  it  will  be  pxcnzmed 
on  error  that  none  was  SM.—Beaird  r. 
The  United  J^atet,  210 

4.  Information  eg>^t  ^<  ^or  letailiiig  epofr 
nous  liauor.  The  defendant  was  ooimcted 
and  judgment  rendered  accordingly.  No 
motion  to  quash  the  information,  or  for  s 
new  tiM,  or  in  arrest  of  judsmeut,  wis 
made,  nor  was  any  exception  tinn  to  snr 
ruling  of  the  Court,  duimg  the  piosiess  of 
tfaeSal.  jB^eU,diat,  under  tiieB.S.  1852. 
there  was  notiung  presented  in  the  record 
for  the  Supreme  Court  to  review.— Bwnto"- 

^  gerr.The  StaU,  300 

5.  A  party  who  would  haye  a  qwetiaa  leriew- 
ed  in  die  Supreme  Court,  must  take  ttie 
propersteps  at  die  proper  time,  as  presenW 
by  statute,  and  the  record  must  show  w 
fiMst.    It  is  too  late  to  raise  tiie  questioB  m 
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the  fint  instance  in  the  Sapreme  Court. 

Rid, 

6.  The  writ  of  error  heing  abolished  in  crimi- 
nal cases  bj  tibe  R.  S.  1852,  only  snch  errors 
can  be  noticed  as  are  judicially  presented  by 
the  statute.— DicHi^Aer^  T.  The  State,        453 

7.  Where  a  jndgment  is  rendered  against  a  de- 
fendant for  a  tririal  amount  too  much,  but 
he  appears  to  have  contributed  to  the  result 
by  design  or  carelessness,  it  will  not  be  re- 
Tersed. — BUUngeUyw.  Grove$,  553 

ESTOPPEL. 
See  SviDEircB,  4.  Exbgutoks  akd  Adxht- 

I8TRATOR8,   6.     LaVDLORD   AS1>  TeNANT, 

1.    Vbndob  ani>  Pubchasbb,  8.   ^ 

EVICTION. 

iSSse  Shbbot'i  Saia,  5. 

An  eriction  is  a  turning  out  of  possession,  or 
placing  the  party  in  such  a  situation  that  his 
expulsion  being  inevitable,  he  yoluntarily 
surrenders  the  possession  to  sate  expulsion. 
—'Reatoner  y.  Edmundaon,  393 

EVIDENCB. 
See  BouvDART.    Coktbact,   11.    Couittt 

SUBTBYOB.    HlQHWAT,  1.   PbBSUMFTION. 

Principal  and  Aobnt.  Pbomissoby 
NoTB,  3,  6.  Tbbspabs,  2,  5,  6.  Ybbdict, 
lto4. 

1.  Where  the  record  presents  a  question  as  to 
the  weight  of  evidence  alone,  and  there  is 
testimony  from  which  sufficient  eyidenco  to 
sustain  tno  judgment  can  be  clearly  deduced, 
the  Supremo  Court  will  not,  except  in  ex- 
treme cases,  disturb  the  finding  of  the  tribu- 
nal before  which  the  cause  was  heard. — Rud- 
man  y.  Rudman,  63 

2.  The  R.  S.  1843  contained  a  proyit^ion  that 
the  exiiftcnce  and  tenor  and  effect  of  the 
laws  of  any  foreign  country,  mitrht  be  proy- 
ed  as  facts  by  parol  eyidenco ;  but  if  it  ap- 
peared that  the  law  in  question  wa^  con- 
tainetl  in  a  written  statute  or  code,  the  Courts 
might,  in  its  discretion,  reject  any  eyidcnce 
of  such  law  which  was  not  accompanied  by 
a  copy  thereof. — Heberd  y.  Myers  et  al.,     94 

8.  That  proyision,  as  to  the  mode  of  proying 
a  written  law,  was  applicable  to  the  lawR  of 
the  several  states  of  the  United  States.    Ibid. 

4.  Where  a  party  has  procured  the  affidavit  of 
a  third  person,  and  obtained  a  continuance 
thereon,  the  affidavit  may  be  read  at  the 
trial,  as  evidence  of  the  admissions  of  the 
party.— rA«  Trustees  of  the  Wabash  and  Erie 
Canal  y.  Bledsoe  et  al.,  133 

5.  A  witness  was  allowed  to  refer  in  his  testi- 
mony to  certain  books,  in  order  to  refresh 
his  memory,  without  producing  them,  ffddy 
that  this  was  not  error.  Ibid. 

Vol.  V*--38 


6.  Objections  to  evidence  must  be  made  specifi- 
cally at  the  time  it  is  offered,  and  not  gene- 
rally, at  the  close,  to  all  the  evidence. — 
Crabs  et  al.  y.  MicJde,  145 

7.  The  grounds  of  objection  to  evidence  must 
be  stated,  if  demanded  by  the  Court.    Ibid. 

8.  Trespass  for  an  assault  and  batteir.  On 
the  trial  the  Court  allowed  the  defendant  to 
prove  that,  understanding  that  the  plaintiff 
nad  threatened  him  with  personal  violence, 
he  wrote  a  letter  to  the  plaintiff,  tellmg  lam 
he  intended  to  carry  arms  in  self-defence. 
The  defendant  had  nefbro  proved  that  the 
letter  itself  had  been  destroyed.  The  Court 
instructed  the  jury  that  the  contents  of  the 
letter  had  been  admitted  solely  to  show  that 
the  defendant  had  forewarned  the  plaintiff 
that  he  should  arm  himself,  &c.  HJd,  that, 
thus  qualified,  the  evidence  was  not  impro- 
per.— McMasters  v.  Cohen,  '174 

9.  Where  the  record  does  not  profkss  to  set 
out  all  the  evidence  given  at  the  trial,  the 
Supreme  Court  will  presume  that  there  was 
sufficient  to  sustain  the  judgment. — Sahier 
V.  The  StaU,  202 

10.  An  acknowledgment  or  admission  made 
by  an  administrator  can  not  bind  the  heirs. 
"--Jentdngs  v.  Kee  et  tur.,  257 

11.  A  judgment  will  not  be  reversed,  thoush 
evidence  was  improperl^r  excluded  from  the 
jury,  where  the  veroict  is  substantially  sus- 
tained by  the  evidence.— PersDns  y.  McKib- 
ben,  261 

12.  A  party  has  a  right,  within  reasonaUe  lim- 
its, to  introduce  negative  evidence.        Ibid, 

13.  A  judgment  will  not  be  reversed  on  ac- 
count of  the  improper  admission  of  evidence, 
where  the  evidence  itself  is  entirely  unim- 
portant.— The  Wayne  County  Turnpike  Com- 
pany v.  Berry,  286 

14.  Where  evidence  has  been  excluded  by  the 
Court  trying  a  cause,  it  will  be  presumed 
that  it  was  done  correctly,  whore  the  con- 
trary does  not  appear. — Cory  v.  Silcoz,    370 

15.  Case  hjA.  against  B.  for  erecting  a  mill- 
dam  below  the  plaintiff's  mills,  on  Blue 
river,  whereby  the  water  was  backed  upon 
his  machinery,  &c.  The  trial  was  whOe  the 
R.  S.  1843  were  m  force.  A.  having  intro- 
duced one  C  as  a  witness,  B.,  to  show  C.*t 
interest  in  the  suit,  i)roposed  to  ask  him  if 
he  had  not  a  joint  interest  with  A.  in  the 
mill,  at  the  time  tiie  declaration  alleged  tiie 
injury  to  have  happened ;  but  the  Court  re- 
fnscd  to  let  the  question  be  asked. 

Held,  that  the  question  should  have  been 
allowed. 

Held,  also,  that  s.  238,  p.  80,  and  s.  243, 
p.  83,  2  R.  S.  1852,  which  would  now  make 
C.  a  competent  witness,  do  not  cure  the 
error.  Ibid. 

16.  A  judgment  will  not  be  reversed  for  the 
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inrafllcieiicj  of  die  erldenoe,  wliers  the  re- 
cord does  not  profiBss  to  contain  all  tliatwafl 
giTCn.— iftntilA  r.  Porter,  4S9 

17.  Same  point  decided.  Walten  et  al.  y. 
PinxtimH<d,,  4S9 

18.  The  dedamtiomi  of  the  aarignor  of  a  prom- 
iiaoiy  note  not  nesotiable  by  tiie  law  me^ 
chmnt,  if  made  bmre  the  aadgnment,  are 
admiBsible  in  a  rait  by  the  aaaiginee  against 
the  maker.'^^Uott  t.  3fmr,  444 

19.  Prior  to  the  act  of  1851,  (Lawa  1851,  p. 
47),  the  OTeimling  of  an  objection  to  eri- 
dence  conld  not  be  assigned  for  error,  nnleas 
the  record  disdosed  tiiat  the  ground  of  ob- 
jection had  been  pointed  out  to  the  Court 
below. — Wakeman  et  al.  t.  Jonm,  454 

80.  WhOe  that  act  was  in  force  the  rule  was 
different.  Ibid, 

SI.  It  was  affreed  between  the  parties  to  a  suit 
that  the  defendant  might  offer  in  eridenoe, 
under  the  general  issue,  any  defence  which 
he  could  if  the  same  were  pleaded  specially. 
Held,  tiiat  the  defendant  was  excused  by  the 
agreement  from  proying  the  execution  of  a 
written  instrument  set  up  in  defence.     Ibid, 

88.  A  new  trial  will  not  be  granted,  where  the 
eyidence  is  conflicting,  if  there  ii  enough  in 
the  record,  taken  by  itself,  to  sustain  tM  yer- 
dict.^iS!c»6ey  y.  Armingtom  H  al.,  514 

83.  A  party  can  not  proye  his  own  declara- 
tions, made  in  the  absence  of  the  adyerse 
party,  to  sustain  his  defence.  Ibid, 

EXECUTION. 
Sm  Cnosn  iir  AoTioir. 
Debt  on  a  sheriff's  bond  for  the  feilure  of  the 
sheriff  to  return  an  execution  within  the 
period  required  by  statute.  The  execution 
was  dated  March  3, 1843,  and  was  ratnmed 
March  4,  1844,  the  preceding  day  being 
Sundew.  Hdd,  that  the  year  expired  on  die 
3d  of  March,  1844,  but,  that  day  bemg  Sun- 
day, the  execution  was  retumable^y  the 
statute,  on  the  following  Ifondbty. — Wmiams 
y.  The  Staie,  835 

EXECUTOBS  AND  ADMINISTBA. 
TOBS. 

See  Chajtobbt,  7.  EyiDBVCB,  10.  Plbai>- 
iNO,  89. 

1.  The  B.S.  1843  requiredtiiat  the  heirs  of  an 
intestate  should,  if  residents  of  the  state,  be 
personally  senred  with  notice  of  a  petition 
filed  by  the  administrator  to  sell  real  estate, 
and  ot  the  time  and  place  of  hearing  the 
BMme.— Doe  d.  Platter  etal.r,  Anderson,   33 

8.  The  guardian  of  infent  heirs  could  not 
waiye  the  personal  senrioe  of  such  notice 
upon  them.  Ibid. 

3.  A  sale  of  the  land  of  inihnt  heirs,  upon  an 
administrator's  petition  under  the  B.  8. 1843, 
can  be  impeached  collaterally,  if  the  infenti,  I 


haying  been  resideiifeB  of  tiie  stale,  wenaot 
personally  seryed  with  notaceof  the  petitioB, 
and  of  the  time  and  place  of  hBaring  tks 


4.  It  will  not  be  preBnmed,  inacoDatnl  pro- 
ceeding, that  die  Court  had  jorisdictioa  of 
tlie  person  of  resident  infent  defcndsnti,  st 
the  nearing  of  sudi  a  petition,  where  dK 
adyerse  party  has,  in  such  prooeedisf,  di- 
rectly admitted  die  contrary.  aid. 

5.  In  a  proceeding  by  an  administrator,  vnte 
the  B.  S.  1843,  to  sell  land  of  an  inteftaie, 
the  record  showed  that  the  petitioa  wsi  fikd 
in  open  Court,  and  that  tiiereupon  the  nar- 
dian  of  the  defendants,  who  were  innati, 
and  residents  of  the  county,  appeared  sad 
"waiyed  the  necessity  of  notice*'  to  then, 
dbc.;  whereupon  the  Court  proceeded  lo 
order  a  sale,  &c.  Held,  that  the  record  dis- 
closed that  tiie  Court  had  no  jaiisdielionor 
the  defendants.  •  /U. 

6.  An  administrator,  in  1847,  made  a  final  Mt- 
tlement  of  an  intestate's  estate,  in  the  Pn>- 
bateCourt.  In  1850,  the  Court,  on  a  bill  fikd 
by  certain  creditors  of  the  intestate  to  opes 
up  tlie  settlement  on  the  eround  of  waste, 
&c.,  found  that  there  was  iSen  in  the  hands 
of  the  administrator,  not  paid,  nor  in  say 
way  accounted  for,  1,733  doDars ;  snd  made 
a  decree  that  the  settlement  should  be  opea- 
ed  up,  and  that  the  oomplaiaanti  fbooU 
recoyer  of  the  administrator,  as  siidi,  aid 
sum  and  costs,  &c.  On  this  decree  saex^ 
cutbn  was  duly  issued  and  retained  mA 
bona.  In  a  suit  by  said  creditors  upon  Ae 
bond  of  the  administrator. 

Held,  that  the  suretr  was  estopped  frofli 
oontroyerting  the  yafidity  of  the  deaee 
which  ascertained  the  amount  to  be  paid  to 
thepluntifia. 

£re2(/,  also,  tiiat  Oie  decree  was  a  soffidni 

conyiction  of  waste.— fib^y.  7%e  State,  VA 

7.  The  bond  giyen  by  an  administrator,  aader 
the  B.  S.  1831,  on  receiying  his  letters,  na- 
dered  the  obligors  responsiUe  for  the  propff 
application  by  the  administrator  of  tte  as- 
sets deriyed  from  the  sale  of  lesl  esttie 

8.  On  an  application  by  an  administntfor  to 
sell  real  eatate,  it  was  in  the  discretion  of  tte 
Court,  under  the  B.  S.  1831,  to  require  fion 
the  administrator  an  additional  bond  or  Bot 

M- 

9.  A  suit  could  not  be  mahdained  opoo  ^ 
additional  bond  giyen  by  an  adminiftntor 
under  the  B.  8. 1831,  on  an  ai^licatkHi  to 
aell  real  estate,  until  the  penalty  of  hii  wtf- 
inal  bond  had  been  exhausted.  I^- 

10.  Section  351  of  c  30,  B,  S.  1843,  does  not 
require  the  netition  tiierein  aathoiised  to  M 
postponed  till  the  administrator  shall  Tona- 
tarily  proceed  to  make  final  setdBmat  of 
the  estate.— IiSy  y.  Skdd  etoL,  ^< 
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11.  An  adminutcator,  under  the  R.  S.  1849, 
WAS  aatfaorisEed  to  admit  the  joftnees  of 
claims  filed  against  die  estate.— Zarare  et  at. 
T.  Carter,  498 

IS.  It  was  competent  for  the  Probate  Court  to 
correct  an  eiror  in  the  description  of  land,  in 
an  appraisement  made  nnder  an  administra- 
tor's petition  to  sell  real  estate.  Ibid. 

EXHIBIT. 

1.  Exhibits,  nnder  the  chancery  practice  in 
tins  state,  might  be  proved  at  the  hearing. — 
MorUm  r.  mite,  838 

3.  The  mode  of  presenting  for  review  the  ad- 
missibility of  oral  proof  of  an  exhibit,  in 
chanceiT,  is  bj  bill  of  exceptions.— rBnncm 
T.  Wbodiiuy  et  al.,  S54 


FEES  AND  SALABIES. 
See  Clxbjl  of  the  Cirovit  Court.    Cov- 

BTITUTIOVAL  LaW,  6. 

FELONY. 

iSlw  CRiMniAL  Law,  8  to  10.    Statutbi,  2, 

20,  21. 

FORECLOSURE. 

jSSm  Coktivuahob,  1,  2. 

A  decree  of  foredosnre  waa  inTalid,  under  die 

R.  S.  1843,  which  did  not  allese  whetiier  anj 

proceedings  had  been  had  at  law  to  recover 

the  mortgage  debt— £(/inmifT.  £fiN^,  149 

FRAXH). 
See  SpRCirio  Prrformajtcr. 

FRAUDULENT  CONVEYANCE. 
See  IvjuvcTiOH,  1.     SHSRirr'a    Sale,  6. 

yB]aK>R   AJTD   PURCHABRR,   1. 
G. 

ORANT. 

See  COKTSTAKCR. 

GUARDIAN. 
See  EsxctJTORS  akd  Admivi8Teator0,  2,  5. 

1.  The  petition  of  a  guardian  to  sell  real  estate 
of  hb  ward  was  filed,  the  apprdsers  ap- 
pointed and  sworn,  the  appralseinent  maae 
and  retained,  and  die  order  of  sale  made,  on 
the  same  day.  Held,  that  this  was  not  suffi- 
cient, nnder  the  R.  S.  1843.  to  set  aside  the 
order  of  sale.— ^<2feifu  et  at,  r.  Sidener,  228 

2.  It  was  not  necessary,  nnder  the  R.  S.  1843, 
that  the  record,  in  the  case  of  a  guardian's 
application  to  sell  real  estate,  should  show 
that  any  eTidence  was  ofibred  to  sustain  the 
matters  set  out  in  the  petition.  IM. 


3.  Snch  eridence  does  not  seem  to  have  been 
necessary  to  anthoiize  an  order  of  sale.  Ibid. 

4.  In  cases  of  delinquency  and  neelect  on  the 
part  of  a  gnardian,  the  Courts  will  presume 
m  &Tor  of  the  ward  and  sgainst  the  guar- 
dian, as  strongly  as  the  facts  will  warrant. — 
Jenrntiffe  r.  JSSe  et  ux.,  257 

5.  A  mother  died  intestate,  learing  personal 
property.   No  letters  of  administration  we 


property. 

taken  out  upon  her  estate.  The  guardian  of 
her  children  took  possession  of  her  property, 
and  realised  from  it  a  certain  sum,  9ac. 
Hdd,  tiiat  the  sureties  in  his  bond  were  re- 
sponsible for  a  foithfnl  application,  &c.,  of 
such  money.— H^orwidb  et  a^  t.  The  Siate, 

850 

6.  The  bond  giren  by  a  guardian  in  assum- 
ing the  duties  of  Us  trust,  was,  by  the  R.  8. 
1838,  only  designed  to  secure  the  foithfnl 
appropriation  and  iuTestment  of  the  person- 
al estate  of  the  ward,  including  the  rents  of 
tiie  real  estate.  Ibid. 

7.  A  guardian  applied  to  sell  real  estate  of 
his  ward,  and  sold  the  same  while  the  R.  S. 
1838  were  in  force,  under  an  order  of  the 
Probate  Court,  without  haTing  ghren  an  ad- 
ditional bond  pursuant  to  the  statute.  Held, 
that  the  sureties  in  the  original  bond  were 
not  responsible  for  the  accounting  for  or  ap- 
plication of  the  purchase-money.  Ibid. 

8.  A  guardian  has  not  a  yested  right  to  be 
govemed,  in  relation  to  the  time  of  filing  in- 
Tentories,  by  the  statute  in  force  when  he 
was  sworn;  but  he  must  comply  with  any 
changes  made  by  subsequent  statutes. — 
Markel  r.  PkilUpe,  510 

9.  Section  9,  p.  324,  2  R.  S.  1852,  defining  the 
time  within  which  a  guardian  shall  file  in* 
yentories,  and  the  consequence  of  a  neglect, 
is  applicable  to  aU  guardians,  whether  i^ 
pointed  before  or  since  its  publication.  Ibtd. 

10.  On  an  application  for  the  removal  of  a 
guardian  for  an  alleged  breach  of  duties  pre- 
scribed by  statute,  a  laige  discretion  is  neo- 
esswily  left  to  tiie  Courts  haTing  original 
jurisdiction,  and  their  dedsion  wm  be  sus- 
tained unless  snch  discretion  has  been  gross- 
ly abased.— youi^  t.  Young,  SIS 


TTAHTtAa  CORPUS. 
See  Crimihal  Law,  6. 

HIGHWAT. 

See  AXXITDMRHT,  1.  SupRRTiaoR. 
.  In  a  suit  by  a  supenrisor  for  the  obstruction 
of  a  county  highway,  a  certified  transcript  of 
tiie  proceedings  of  the  board  of  commissfon- 
ers  establishbi^  the  hisfaway,  was,  under  the 
R.  8.  1848,  adbissihto  in  evidence.— ^pfer 
T.  Nimttn,  459 
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9.  A  public  road,  not  recorded,  wfaidi  had 
been  used  for  twenty  yearB,  or  morei  was, 
under  the  act  of  1849,  a  pablic  highwaj. 

ibui, 

9.  A  road  which  br  twenty  jearB*  vim  be- 
comes a  pablic  highway,  is  or  no  established 
width  by  law;  bat  its  width  as  osed  at  the 
end  of  twenty  years,  can  not  legally  be  in- 
traded  on.  Ibid, 

4.  The  highway  act  of  1849  required  that  tiie 
persons  to  be  appointed  viewers  of  a  propos- 
ed highway,  shoald  be  disinterested  nee- 
holders. 

J^M,  that  a  person  who  had  signed  a  pe- 
tition for  the  road,  was  not  a  disinterested 
freeholder. 

Heid,  also,  that  in  a  soit  for  obstractnig 
the  road,  an  objection  that  one  of  the  view- 
en  was  a  petitioner  therefor  was  fiUal.  Pnd. 

5.  A  person  who  had  obetrncted  a  oonnty  road 
was  not  entitled,  under  the  act  of  1849,  to 
notice  to  remore  the  obstruction,  before  the 
bringing  of  suit.  lUd. 

HOUSE. 

See  DsYisn,  S. 

HUSBAND  AND  WIFE. 

See  COHVSTAKCB,  1. 

1.  A  husband  can  not  convey  land  directly  to 
his  wife  without  the  intervention  of  a  trustee. 
—-Fietcher  et  al,  v.  Mantwr  d  al.,  267 

2.  The  separate  propertv  of  the  wife  viill  be 
protected  by  Courts  of  Equity  both  against 
the  husband  and  his  creditors.— TbOoi  v. 
McManue  et  tix.,  407 

9.  This  protection  was  afforded,  too,  in  this 
state,  prior  to  the  passage  of  c.  6,  on  p.  45, 
of  the  acts  of  1847.  Ibid. 

4.  Courts  of  Equity  will  hold  the  husband  and 
his  heirs  trustees  of  the  wife's  separate  prop- 
erty, as  against  creditors,  if  he  has  token 
possession  of  it  otherwise  than  by  gift,  ex- 
press or  implied.  Ibid. 


IMMATERIAL  ISSUE. 

A  trial  upon  an  immaterial  issue  can  riot  be 
alleged  for  error  by  the  party  who  tendered 
the  issue. — Ilerdy  v.  Strecter,  207 

INADEQUACY  OF  PRICE. 
See  SHSRirr's  Sals,  2. 

INDICTMENT. 

See  MuBDSR,  9.    Pleading,  22. 

1.  Indictment  for  a  nuisance.   The  indictment 

charged  that  the  defendant,  on,  &c.,  at,  &c, 

unlawfully,  &c.,  did  maiotain    "a  certain 

mill-dam  in,  about  and   across  a  certain 


stream  of  water  in  said  county  odled  £&b- 
hart  liver."  HM,  that  the  localitf  of  the 
nuisance  was  not  described  with  sufficient 
certainty  even  on  eiror. — Wcod  v.  TV  Stale, 

43S 
2.  Indictment  for  keeping  a  tippling  house, 
Ac  The  indictment  charged  that  &,  on, 
&C.,  at,  &c,  kept  a  certain  tipplinff  faonse, 
wherein  spirituous  Hquors  were  Bold,  viik- 
oot  license,  to  be  drank  in  and  about  the 
same;  which  tippling  house  was  then  sad 
theie  kept  by  5.  in  a  disorderly  manner,  to 
the  annoyance,  &c.,  contrary,  &c  H^ 
that  the  mdictment  was  sufficient— iSUSin^ 
T.  The  State,  443 

INDORSER. 
See  Pbomissort  Nots,  10  to  13. 

INFANT. 
See  BvRDSV  or  Psoor,  3.    Statutis,  6, 7. 

1.  An  in&nt  who  has  engaged  to  lerve  for  t 
specific  period  and  has  qut  before  the  expi- 

^  Aition  of  his  term,  may  recover  for  the  vslne 
of  his  service  up  to  the  time  he  quit— 
Wheatly  v.  Miecal,  14S 

2.  The  onl^  contnct  binding  on  an  infimt  ii 
the  implied  oontract  for  necessaries.— ZToi- 
dermn  v.  Fox,  489 

3.  The  express  contracts  of  an  mfimt,  ss  by 
bond  and  note,  are  not,  as  such,  bindiiig, 
and  can  not  be  enforced  wiihont  ntificBtion, 
even  if  given  for  necessaries.  Itid. 

4.  Whether  the  articles  furnished  to  an  mftnt 
were,  in  the  particular  caee,  necessaries,  is  s 
question  of  law,  to  be  determined  bj  the 
Court.  Their  quantity,  quality  and  valoe 
are  to  be  asccrtamed  by  the  jury.         Ihid. 

INFOBMATION. 

See  AXBNDKBHT,  4. 

1.  An  information  for  retailing  spiritnons  Ua- 
uor  which  does  not  allege  a  pnoe  for  irfaidi 
the  liquor  was  sold,  is  bad  on  motion  to 
quash.— :iSnyder  t.  The  State,  1«* 

2.  Same  point  decided.— iii/es  v.  The  State, 

215 

8.  An  information  for  retailing  spiritooos  liq- 
uor  did  not  allece  the  price  tor  which  the 
liqnorwas  sold;  but  no  motion  was  msde 
to  quash,  or  in  arrest  of  judgment.  Hdd, 
that  no  question  upon  tilie  sufficiency  of  the 
affidavit  or  information  was  raised  in  the 
record.— ifSes  v.  The  State,  2S9 

INJUNCTION. 

See  CovsTiTUTioyAL  Law,  IS,  14. 

1.  Personal  property  incumbered  by  Bens  to 
an  amount  exceeding  its  value,  wss  sold 
nnder  a  representation  of  the  seller  that  it 
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was  dear  of  incombnuioes,  and  a  Jadgment 
was  obtidned  for  the  parchaso-money.  Held^ 
that  the  collection  of  the  judgment  oonld  be 
enjoined  till  the  incomlinnoes  were  remor- 
ed«— Poe  T.  Decker^  1 50 

S.  It  is  error  to  grant  a  temporary  injunction 
when  there  is  no  prayer  ^erefbr  in  the  bill. 
—The  Southern  Plank  Road  Co.  ▼.  Hixon  et 
al.,  165 

8.  Where  an  injunction  will  affect  the  rights 
of  persons  wno  hare  no  opportunity'  to  be 
heard  in  opposition  to  it,  the  plaintiff,  if  he 
has  not  personal  knowledge  of  the  ihcts, 
must  annex  the  affldayit  of  a  person  who 
has  such  knowledge.  Ibid. 

4.  A  purchaser  of  land  under  a  junior  judg- 
ment, may  enjoin  the  sale  of  the  land  on  an 
execution  issued  on  a  prior  judgment,  until 

^  the  other  property  of  the  debtor  which  has 
been  leyiea  upon  has  first  been  exhausted. — 
Bu$8^  ▼.  HousUm  et  al.,  180 

5.  Appealfrom  an  order  temporarily  ei\jofaung 
a  sut  in  ejectment  commenced  by  ^.  against 
B.,  to  recoTcr  land  which  had  been  sold  on 
an  execution  Mainst,  and  as  the  property  of 
JS.,tooneC.  It  appeared  that  the  property, 
when  sold,  was  worth  1,000  doUars,  ana  was 
purchased  by  C.  for  200  dollars;  that  it  was 
suffered  to  remain  in  B.'s  possession  for  five 
years,  as  if  no  change  of  title  had  taken 
place,  and  was  then  sold,  while  still  worth 
1,000  dollars,  by  C.  to  A.,  for  500  dollars, 
&c.  It  also  appeared  that  bidding  was  pre- 
rented  at  the  sneriff*s  sale  by  C.^  promises 
to  B.  and  his  creditors  that  the  latter  should 
be  paid  and  B.  allowed  to  redeem,  &c.  Edd, 
that  a  case  entitling  B.  to  relief  was  shown, 
and  that  the  order  of  injunction  should  be 
affirmed.— P/astar  et  al.  r.  Burgtr,  S32 

6.  Suit  by  A.  against  B.  upon  a  promSssory 
note  for  170  doUars.  B.  answered,  that  J. . 
fraudulently  represented  to  him,  B.,  that  one 

C.  held  the  lenl  title  to  a  certain  tract  of 
land,  &c.,  but  had  sold  it  to  one  D.  and  had 
giyen  him  a  bond  for  a  conyeiraDoe ;  that  A. 
Sien  owned  the  land,  having  oousht  it  from 

D.  and  receired  an  assignment  of  his  bond ; 
that  B.f  confiding  in  these  representations, 
was  induced  to  buy  the  land  for  255  dollars ; 
that  A.,  M  part  of  the  contract,  stipulated 
that  he  would  then  cause  C.  to  conyey  the 
undivided  four-fifths  of  the  premises  to  B. 
by  deed  in  foe  with  fuU  coyenants  of  warran- 
ty, and  also  to  execute  a  bond  binding  him 
to  make  a  similar  deed  to  B.  for  the  remain- 
ing fifth  by  June  1, 1856;  that  the  deed  and 
bond  were  executed,  &c.,  and  B.  paid  ji.  170 
dollars  in  cash,  and  gave  him  the  note  sued 
on,  and  another  for  85  doUars  due  June  1, 
1856;  that  the  legal  title  to  only  three-fifths 
of  the  premises  belonged  to  C,  the  other 
two-fifths  being  the  property  of,  Ac.;  and 
that  immediately  after  executing  said  bond 
C.  left  the  state,  and  was  notoriously  insol- 


yent,  &c  The  170  dollars  paid  was  alleged 
to  be  more  than  three-fifths  of  the  value  of 
the  whole  tract.  The  answer,  which  was 
verified  by  oa&,  prayed,  bv  way  of  counter- 
claim, that  &e  collection  of  the  note  sued  on, 
and  tiie  negotiation  or  compulsory  payment 
of  the  35  dollar  note,  mi|^ht  be  enjoined, 
until  C.  should  make  a  vahd  deed  to  all  the 
land,  &c.  Demurrer  to  the  answer  ovemd- 
ed,  and  the  injunction  granted. 

Eddf  that  it  was  not  necessary  to  support 
the  injunction  that  an  offer  to  rescind  the 
contract  of  sale  should  have  been  made. 

Hdd,  also,  that  the  injunction  was  prop- 
erly granted. —  Warren  T.  Caraff  819 

7.  A.  died  intestate,  seized  in  fee  of  real  estate, 
leaving  B.  and  nine  other  children  as  his 
heirs,  a.  had  received  an  advancement  from 
A.,  exceeding  what  would  otherwise  have 
been  his  portion  of  the  estate.  A  judgment- 
creditor  of  B.  having  caused  an  execution  to 
be  levied  on  an  un£vided  one-tenth  part  of 
the  land,  as  the  interest  of  B.,  C,  who  had 
purchased  the  interests  of  some  of  the  other 
heirs,  filed  his  bill  to  enjoin  the  sale  on  exe- 
cution. Be2cf,  that  the  bill  would  lie.— Byer 
y.  Armstrong  et  al.,  487 

8.  Complaint  by  ^.,  filed  on  behalf  of  himself 
and  others,  against  Greencaede  township  in 
Putnam  county,  and  B.,  tibe  county  treas- 
urer, to  enjoin  the  collection  of  a  tax  assess- 
ed by  said  township,  under  s.  180,  c.  98, 1  B. 
S.  1852.  The  answer  of  the  township  ad- 
mitted B.*s  tax  as  stated,  but  denied  the 
same  as  to  the  others  for  whom  he  sued.  It 
also  admitted  facts  which  B.,  in  his  answer, 
denied. 

Hdd,  that  the  admissions  of  the  township 
could  not  be  qualified  by  B.'i  answer. 

Hdd,  also,  that  a  decree,  upon  demurrer 
to  the  answers,  enjoining  the  collection  of 
"all  and  any  of  the  taxes  named  in  the  com- 
plaint," was  too  broad.— (rraenotuCls  Town- 
f^Pf  #t:.,  V.  Black,  557 

IN8AOTTY. 
See  Will,  8  to  U. 

INSTRUCTIONS. 

1.  Where  the  refiisal  of  instmctioBs  which 
have  been  refused,  or  the  giving  of  instruc- 
tions which  have  been  given,  would  be  right, 
under  any  supposable  state  of  focts,  it  will 
be  presumed  on  error  rwhen  the  evidence  is 
not  set  out  in  the  record)  that  such  a  state  of 
focts  existed.— CZorX;  v.  WUdridge,  176 

2.  The  foot  that  irrelevant  instructions  not 
tending  to  mislead  the  jury  nor  prejudice  the 
riffhts  of  the  objecting  par^,  were  given  at  a 
trial,  is  not  siiificient  to  reverse  the  judg- 
ment—AfcCbfl  se  al.  v.  Seeven,  187 

8.  If  the  verdict  is  ftilly  sustained  by  the  evi- 
denoe,  the  Supreme  Court  will  not  set  it 
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•tide  on  aooaant  of  an  erroiMoiii  instnicdoii 
gtren  to  the  jmy.  Ibid. 

4.  The  reftisal  of  tiie  Court  to  give  a  pertinent 
and  proper  instnicdon  to  the  Jnr^,  will  not 
anthorize  the  reTersal  of  the  judgment,  where 
the  Coort  has  Tirtnally  giren  it  in  otoer  in- 
strnctionf . — Taber  t.  javtttm,  8SS 

5.  The  objection  that  an  instmction  giren  to 
the  jnrj  was  not  reduced  to  writing,  if  not 
made  in  the  Court  below,  can  not  be  made 
in  the  Supreme  Court.  Ibid, 

6.  Where  a  party  requests  tiiat  the  diarge  to 
the  jury  snail  be  reduced  to  writing,  the 
Court  can  not  accompanj  it  bj  Terbal  tx- 
planations.— JSjmioDrtAy  €t  al.  t.  Wiil»am$  H 
al.,  375 

7.  The  reftisal  of  an  instruction  asked  can  not 
be  assigned  for  error,  where  it  has  been  ffiTen 
by  the  Court  in  a  general  cha(ge.*-7aoiRp- 
son  T.  (rrunef ,  885 

8.  It  is  not  error  to  reftue  an  impertinent  in- 
struction. Jbid. 

9.  Same  point  decided.— 7^  Wayie  Qmniy 
7\tmpiU  Co.  Y.  Berry,  S86 

10.  The  R.  S.  1852  requhe  a  judge's  charve  to 
the  jury  to  be  filed  among  the  papers  of  the 
cause,  only  where  a  party  has  asked  that  it 
should  be  put  in  writing. — Dougherty  r.  7^ 
State,  458 

11.  A  party,  by  not  excepting  to  instructions 
given,  waires  all  objection  to  them.       Ibid. 

18.  Instructions  wOl  not  be  regarded  ••  erro- 
neous, where  the  eridence  is  not  set  out  in 
tiie  record,  if  tiiere  might  be  a  stale  of  £uts 
to  which  tiie  instructions  would  be  ^>plica- 
Ue.— AforCoa  et  al.  t.  Stevene,  519 

18.  Objectioiis  to  instructions  giren  must  be 
made  before  Terdict,  or  they  are  waiTed.-^ 
RobertB  et  al.  r.  Higffine,  548 

INSURANCE. 

1.  Insurers  can  not  take  adTantage  of  a  stipu- 
lation in  tiie  policy  that  an  action  for  a  loss 
shall  be  barred  if  not  brought  within  a  spe- 
cified period,  where  they  hare  been  mainly 
instrumental  in  producing  the  delay,  by 
holding  out  hopes  of  an  amicable  adjust- 
ment— Grant  et  <d.  r.  TU  Lexatgtoiiy  fr., 
Inntrance  Company,  88 

8.  Policies  of  insurance  are  liberally  construed 
in  favor  of  the  assured,  and  an  exception  is 
strictiy  construed  against  the  insurer.    Ihid. 

8.  A  risk  was  taken  by  the  defendants  upon 
the  cai^  of  one  flat-boat,  and  part  of  the 
cargo  of  another,  owned  by  the  plaintiffs, 
for  a  Toyage  from  Lawrenceburgh  to  Ne»- 
Orleane.  The  boats  were  loaded  with  hay. 
It  was  stipulated  in  the  policy  that  it  should 
be  lawful  for  the  boats  to  touch  at  interme- 
diate pomts,  with  the  priyileffe  of  coasting 
and  transacting  any  lawful  Imsiness  con- 


nected witii  the  Toyage,  fte.  Hie  bosti 
reached  Freeport,  three  miles  aboTS  iV«v> 
OHeoM,  on  the  84tii  of  June,  1846,  and  three 
days  after  landing,  aoeordinff  to  the  assge 
of  the  fiat-boat  tn^e,  all  han£  but  two  were 
paid  oir  and  discharged.  Freqport,  (or  con- 
venience, and  to  save  the  expense  incurred 
at  the  New-Oritttttt  wharf,  is  in  practice  the 
New-OHeans  hay  market.  It  ii  a  sepante 
municipality,  three  miles  above  New-Orient, 
another  intervening ;  and  is  not  the  place  of 
landing  hay,  but  oidy  a  place  of  ernibiting 
for  the  purpose  of  sale,  tiie  flatboat  wiisif 
at  Nev-OrieanB  being  the  place  of  lindiiig 
and  discfaaieing  the  cargo.  On  the  evenise 
of  die  third  of  Jd^,  1846,  both  boats  and 
their  carvoes  were  destroyed  by  a  storm. 

Held,  tiiat  New-Orleant,  and  not  Frtepori, 
was  the  tenmtu  of  the  voyage. 

Held,  also,  that  the  stop  at  Freeport  vn 
within  the  "coasting  and  transacting  lawful 
business  connected  with  the  voyage, '  allow- 
ed by  the  policy. 

Held,  also,  tiiat  evidence  showing  the  lusge 
as  to  discharging  hands  at  Freeport  was  ad- 
missible; and  that  the  insurers  must  be  pI^ 
snmed  to  have  known  the  usage,  and  to  hsTS 
contemplated  it  in  the  policy.  Hid. 

4.  A  policy  of  insurance  of  a  flat-boat  coDtamed 
a  stipulation  on  the  part  of  tiie  assured  thst 
the  boat  should  be  manned  with  a  specified 
number  of  hands.  iSaU,  that  the  stipnlstian 
was  what  is  termed  an  executory  stipalstion 
or  promissory  warranty.  Ibid. 

5.  An  executory  stipulation  or  prondssorrwir 
ranty,  inserted  in  a  policy  of  insonmce,  b^ 
comes  a  binding  condition  on  the  asnued, 
and  requires  a  strict  performance;  and  the 
breach  of  it,  whether  the  thhiff  warranted  is 
material  or  not,  renders  the  policy  void  fiom 
its  inception.  /M2. 

6.  A  policy  of  msuranoe  required  that  flst4)ostt 
of  prescribed  dimensions  should  be  mssned 
witn  not  less  than  a  specified  number  of  com- 
petent hands,  &c  ^e2(f,  tiiat  die  cook  was  a 
competent  hand,  within  the  meaning  of  Ae 
policy.  M- 

7.  A  policy  of  inauranoe  upon  the  caigo  of  a 
flat-boa^  contained  a  stipulation  that  the  in- 
surer should  not  be  liable  for  any  loss  or 
damage  during  any  time  in  which  the  flat- 
boat  might  bo  lashed  or  fostened  to  sny 
other  boat,  &c,  nor  in  anv  case  if  towed  \ff 
a  steamboat,  &c  Htid,^iSbMi  the  insnien 
were  to  be  dischaiged  only  as  to  a  io<**^ 
cruing  from  such  towing.  ^. 

8.  On  an  application  for  insurance,  where  the 
minds  of  the  contracting  parties  hare  met 
upon  a  distinct  proposition  made  by  the  one 
and  accepted  by  the  other,  chancery  will  d^ 
cree  its  execution ;  or  regarding  tiiatas  done 
which  ought  to  be  done,  chancery  wiD  tske 
an  account,  and  make  such  a  decree  it  u 
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Hut  and  proper  from  the  eate  auide  In  the 
Mil.— rAe  Kmbtehi  Mutual  Luwanee  Oo.  t. 
Jenkt,  96 

9.  On  the  S7th  of  September,  1850,  one  J.,  of 
Lajayeitey  being  then  in  cood  health,  com- 
pleted an  application  to  the  Kentudn  Iniwr- 
once  Company  for  an  insurance  of  1,500 
dollars  on  his  life,  for  the  benefit  of  his  wife. 
Tlie  companys  agent  at  Lafavette  on  that 
daj  mailed  the  application  to  me  company. 
The  application  was  dnly  approyed,  and  a 
policy  was  issned  thereon  ana  mailed  to  the 
agent,  on  the  2d  of  October,  1850.  It  insured 
the  life  of*/.,  in  the  snm  of  1,500  dollan,  for 
fiye  years  fix>m  tliat  date,  for  the  benefit  of 
his  wife.  The  policy  was  reoeiTed  by  the 
agent  on  the  5th  of  October,  1850.  On  the 
89th  of  Sqjtember,  1850,  J,  was  taken  sick, 
and  lingering  until  the  4th  of  October  follow- 
ing, died.  On  the  receipt  of  the  policy  {J. 
bemg  dead)  the  agent  inuiediately  returned 
it  by  mail  to  the  company.  Whfle  the  treatr 
for  insurance  was  pending  and  before  j/s 
Application  was  completMl,  the  company 
agreed  to  take  the  first  yev's  premium  in 
an  adyertisement  of  their  agency,  for  six 
months,  in  J,'s  newBpai>er  txlLafayetU;  and 
accordingly  the  agent,  in  Auguat,  1850,  fui^ 
nished  to  J,  the  adyertisement,  which  was 
published  in  the  paper  continnonsly  there- 
after, as  directed  oy  the  agent,  for  six 
montiis.  The  price  of  tiie  adyertisement 
fell  short  of  the  first  year's  premium  45 
cents.  This  was  a  bill  in  chancery  by  J's 
widow,  praying  discoyery  of  the  entries  upon 
the  company's  books,  &c.,  and  that  the  orig- 
inal application  for  the  insurance,  and  the 
original  policy  issued  tiiereon,  shoidd  be  pro- 
duced, &c. ;  that  an  account  should  be  taken, 
Ac. ;  and  for  eeneral  relief. 

Hdd,  that  Sie  contract  of  insurance  was, 
at  least,  complete  on  the  Sd  of  October,  1850, 
when  J's  application  was  approved  and  the 
policy  was  mailed  to  him;  and  that  there  is 
weighty  authority  that  the  acceptance  relived 
back  to  the  period  when  J.  completed  his  ^ 
l^lication. 

Hdd,  also,  tiiat  the  payment  of  the  pre- 
mium and  the  indorsement  of  the  payment 
on  the  policy,  by  the  yery  nature  of  the  con- 
tract, were  not  requisite  to  complete  it 

Hdd,  also,  that  it  was  incombent  upon  the 
company  to  furnish  the  matter  to  be  printed, 
and  that  tiie  neglect  to  furnish  more  matter 
or  to  conthiue  its  publication  longer,  so  that 
Its  yalne  should  equal  the  first  year's  pre- 
mium, could  not  affect  the  complainant's 
rights.  Rid. 

10.  A  substantial  compliance  with  the  stipula- 
tions usually  found  in  insurance  policies,  is 
all  that  is  requisite  for  the  yalidUy  of  the 
contract.  Ibid. 

11.  It  is  not  good  policy  In  Courts  to  feyor 
tuch  cunningly  dsflied  iasunuifle  policies, 


as  Oat  wfaateyer  event  happens,  the  under- 
writers may  reap  the  premium  and  escape 
die  risk.  On  the  contrary,  some  degree  of 
acuteness  wHl  be  called  m  to  uphold  and 
enforce  such  agreements,  wheneyer  there  has 
been  a  feir  contract  and  a  substantial  oom- 

Ibid, 


IS.  Insurance  companies  are  not  ikyorites  of 
the  law.  md. 

18.  Suit  by  tiie  Indkma  Mutual  Ftte  /fituranos 
Company  against  C,  upon  his  premium  note. 
C,  on  the  29ih  of  ifarch,  1843,  effected  an 
insurance  with  the  plaintiffs  on  certain  prop- 
erty in  Miam^polii,  reoeiying  a  policy  wad 
giyinff  the  note  sued  on — the  policy  and  the 
note  Being  the  consideration  for  each  other. 
The  dedaration,  after  setting  out  the  sub- 
stance of  the  note  and  policy,  ayeired  that 
certain  assessments  had  oeen  rqgnlarly  made 
against  the  defendant,  acoordine  to  the  tenns 
of  the  contract,  which  he  had  ailed  and  re- 
ftised  to  pay,  &c  Flea,  that  on  the  10th  of 
July,  1843,  C,  sold  and  conyeyed  the  prop- 
erty insured  to  W.;  that  on  the  12th  of  Jii^, 
1843,  he  paid  all  insurance  and  assessments 
yMch  had  accrued  up  to  the  latter  date,  of 
which  the  plaintiff  had  notice,  &c.,  and  that 
thereby  and  thereaftar  the  consideration  of 
tiie  note  had  fiOled.  The  charier  of  the  com- 
ly  proyides  that  when  a  house  or  otiier 
Iding  shall  be  alienated  by  sale,  &c.,  the 
poli<7  shall  be  yoid,  and  be  tmrendered  to 
the  director*  of  ffte  company  to  be  cancelled; 
and  upon  euth  ewrrender  the  assured  shall  be 
entitled  to  his  deposit  Cpremium)  note,  upon 
die  payment  of  nis  proportion  of  all  lessee 
and  expenses  that  kaoe  occurred  prior  to  euch 
turrender.  Held,  notwithstanding  this  pro- 
yision,  tliat  the  plea  was  a  snfflcfent  answer 
to  die  action.— rAs  Indiana  Mutual  Fire  In- 
ewranee  Co.  y.  Conner,  170 

14.  Courts  will  look  at  the  substance  of  con- 
tracts of  insurance,  just  as  at  contracts  be- 
tween indiyiduals,  and  will  not  permit  cor-/ 
poratlons,  under  the  pretext  of  cunninsly 
doyised  stipulations,  which  tend  to  render 
nugatory  tne  ostensible  object  of  the  con* 
tract,  to  eyade  any  just  responsibility  incur- 
red, or  assert  any  right  not  feirly  coming 
within  the  punriew  and  dear  intent  of  the 
eontoaeting  parties.  lUd, 

15.  A  policy  of  insurance  oontahied  a  stlpul*- 
don  that  die  assured,  in  case  of  a  loss  by 
fire,  should  forthwith  procure  a  oertificato 
under  die  hand  of  a  magistrate  or  notary 
most  contiguous  to  the  place  of  the  fire,  not 
of  kin,  Ac,  that  he  had  without  fraud,  4c., 
sustained  loss  to  die  amount  claimed,  &c. 

Held,  that  a  cerdficato  from  the  nearest 
mi^istrate  or  notary  was  essential. 

Held,  also,  that  in  case  of  two  magistrates 
near  the  fire,  any  distance  as  between  them 
was  material.— rAs  Prcteetion  Inmaanee  Co. 
T.  Pherton,  417 
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INTERBST. 

See  Lboact,  1.    Ububt. 

J. 

JUDGMENT. 

See  CovvBfsiov  ow  JvvouMwr.    Ixjuiro- 
TioN,  4.    LsTT.    SBSsm'B  Salb,  S. 

1.  A  judgment  ii  not  a  lien  on  tbe  equitable 
estate  of  the  debtor.— /ZvjMff  t.  HouMton  ei 
al.,  180 

9.  TrespaM,  before  a  jnstioe  of  the  peace, 
against  seyeral  defendants,  part  of  whom 
onlj  were  senred  with  process.    Judgment 
was  rendered  against  too  defendants  snm-j 
moned,  and  tiiey  took  an  appeal  to  the  Cir- 1 
coit  Court.    In  the  Circuit  Court  judgment ' 
was  rendered  against  the  defendants  who 
had  been  summoned,  and  also  against  a  de- 
fendant who  had  not  been  summoned  nor 
appeared  to  the  action.   Held,  that  as  to  him 
the  judgment  was  a  nullitj.— PricAorrf  et  al. 
T.  Campbell,  494 

JURISDICTION. 
See  CiBOUiT  CouBT,  6.    ExBcqroBS  ▲«!> 

AdMIRIBTBATOBA,  1  to  ft.     JUDaiCBVT,  2. 
JUSTIOB  or  THB  PbAOB.     PLBADIBa,  10. 

Vbbub,  1. 

JUROB. 

See  JuBT. 

Upon  the  trial  of  a  prisoner  on  an  indictment 
for  murder  in  the  second  d^j^ree,  it  is  imma^ 
terial  what  the  opinion  of  a  juror  is  in  regard 
to  the  death  penalty. —.Flffui  t.  TAs  Sate, 

400 

JURY. 
See  JuBOB.    Pbaoticb,  S,  9. 

1.  After  the  retirement  of  the  jury  in  a  dyfl 
case,  one  of  the  iurors  left  the  room,  unac- 
companied bj  the  bailifi^  and  was  absent 
fifteen  minutes.  Ileld,  tnat  this  was  not 
sufficient  of  itself  to  set  aside  the  Tordict. — 
Alexander  et  al,T,  Dunn,  128 

2.  Motion  for  a  new  trial  on  the  ground  that  a 
prejudiced  juror  was  called  to  fill  up  the 
panel  after  the  defendants  had  exhausted 
their  right  of  challenge. 

Held,  that  the  right  of  challenge  for  caase 
could  not  be  exhausted. 

Hdd,  also,  that  if  the  juror  was  permitted 
to  be  sworn,  without  being  interrogated  as  | 
to  his  competency,  the  objection%as  waired. 

Hdd,  also,  that  if  the  juror  was  thus  ex- 
amined, it  must  be  presumed,  the  oontnury 
not  appearing,  that  he  was  impartial.    Ifna. 
8.  The  jury  in  a  cause  in  which  a  calculation 
of  Tarious  items  was  inToWed,  were  permit- 


ted by  the  Covrt  to  take  with  tiiem,nithdr 
retirement,  a  paper  containing  an  estimste 
of  oouuFel  aa  to  what  was  due  to  the  plam- 
tiff,  the  Court  informing  diem  that  the  p^wr 
was  not  eridenoe.  Helc^{the  Supreme  Cout 
disapproving  the  practice)  that  this  was  not 
error.  Rid. 

4.  It  is  tiie  province  of  the  hiry  to  reconcile 
the  conflict  and  determine  the  prepondeiance 
oi^  testimony.— Wright  etoLy.  Wright,  389 

JUSTICE  OF  THE  PEACE. 

See  Apfbal.    Cbbtiobabi.    Nb  Exbat. 
Riot. 

1.  The  jurisdiction  of  a  justice  of  the  peace 
(as  of  inferior  tribunals  generally)  must  sp- 
pear  by  the  record,  there  being  no  presump- 
tion of  sudi  jurisdiction. — Strau^an  t.  Inge^ 

157 

2.  The  judicial  powers  of  jnstices  of  the  peace 
are  wholly  statutory,  and  must  bo  siMj 
pursued.— TFaJb^/Se2(/  t.  The  State,         195 

8.  Justices  of  the  peace,  by  the  R.  8.  I84S,  had 
no  jurisdiction  of  an  action  of  tort,  iriiere 
the  damages  daimed  were  100  doDan.— 
Falkner  et  al.  r.  lams,  200 

4.  Section  128,  2  R.  S.  1852,  authorizes  jn^ 
tices  to  issue  writs  of  attachment  agamst  the 
floods  of  a  debtor,  when  the  amount  daimed 
Dy  any  one  creditor  doea  not  exceed  100 
dollars.  A.^  witii  several  other  crediton, 
proceeded  by  attachment,  under  tiiat  section, 
against  the  property  of  B.  A.  filed  tfane 
several  claims  of  100  dollars  each,  accom- 
panied by  affidavit  and  bond  to  each  daim 
respectivelv,  and  recovered  thereon  three 
several  juogments  for  100  dollars  each.  In 
a  suit  by  A.  on  the  official  bond  of  the  jn§- 
tice,  for  his  refusal  td  pay  to  ^.  his  jpro  rnfti 
share  of  the  proceeds  of  the  sale  of  the  st- 
tached  prc^ierty,  held,  that  each  daim  Bled 
by  A,  was  a  separate  suit,  and  himself  a 
separate  creditor  in  each,  and  that,  hence, 
the  clauDis  were  within  the  justice's  jnrisdic- 
tion.->TAs  StaU  ex  rel.,  ^.,  v.  Kutg  d  <d., 
•  439 

6.  A  justice  of  the  peace,  bv  the  R.  8. 1843, 
where  the  gravamen  of  the  action  was  in 
tort  and  the  damages  claimed  exceeded  50 
dollars,  had  no  jurisdiction. — WileoiJ.  Eo- 
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LAFAYETTE,  CITY  OP. 

1.  ThediarterofthedtyofZa/ii^doesnot 
authorise  tiie  corporate  authorities  to  israe 
bonds  to  aid  in  the  construction  of  a  rsil- 
road.— r^s  City  of  LaJayetU  v.  Cox,       38 

2.  The  charter  of  the  dty  of  Lafigetk  contains 
a  general  provision  that  the  dtf  mar,  opoo 
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compliaiioe  with  ceitaxn  formalitiM,  create  a 
debt.  It,  howeyer,  rcstiraiiiB  the  authorities, 
in  general,  to  a  certam  rate  of  taxation;  bnt, 
at  the  same  time,  anthorizes  the  corporation 
to  constmct  whanres,  docks,  piers,  water 
works,  works  for  lighting  the  city,  &c.,  nn- 
dertakines  the  expense  of  which  might  far 
exceed  the  annnal  reyennes  of  the  dtj  at 
the  general  rate  of  taxation.  Hidd,  that  the 
general  prorision  anthorizing  the  city  to 
create  a  debt,  empowers  it  omy  to  create  a 
debt  for  those  nndortakings.  Ibid, 


LAOT)LORD  AND  TENANT. 

See  D18TRX88. 

1.  Ejectment  by  A.  aj?ainst  B.  for  a  tract  of 
land.  A,  Introdnccd  patents  from  the  U.  S. 
for  the  tract,  and  also  a  lease  under  seal 
made  bj  one  C.  and  B,  for  the  same  land. 
In  the  mtroductory  part  of  the  lease,  C.  de- 
scribed himself  aa  the  agent  of  A,,  bnt  it 
was  signed  and  sealed  by  C.  The  lease  con- 
tained a  stipulation  that  B.  would  leaye  the 
premises,  ir  requested,  on  the  fiiat  of  March, 
1850,  &c. 

Held,  that  A.,  by  allowing  B,  to  enter  and 
occupy  under  the  lease,  and  by  offering  the 
lease  m  eyidence,  adopted  and  confirmed  the 
act  of  C. 

Held,  also,  that  B.,  in  tiie  present  case, 
was  estopped  by  the  recitals  in  the  lease 
from  denying  that  C.  was  A,'$  agent. 

Held,  also,  that  A,,  in  order  to  terminate 
the  lease,  was  not  required  to  giye  B.  writ- 
ten notice  to  quit  throe  months  before  the 
first  of  March,  1850. — McClain  y.  Doe  d. 
Mahne,  237 

S.  To  authorize  the  proceeding,  under  the  B. 
8. 1848,  before  two  justices  of  the  peace,  to 
obtain  possession  of  real  estate,  it  was  not 
necessary  to  show  that  the  relation  of  land- 
lord and  tenant  existed  between  the  parties. 
— Hanna  t.  Countryman,  272 

8.  A.  leased  to  B.  certain  premises,  for  one 
year,  for  820  dollars,  to  be  paid  in  lumber, 
at  the  market  price,  eyery  three  months 
during  the  year,  or  at  any  time  the  same 
was  due. 

Held,  that  the  rent  did  not  become  due, 
without  a  demand,  until  the  end  of  the  year. 

Held,  also,  that  it  could  be  made  to  be- 
come due  quarterly,  by  a  proper  demand  by 
A.  of  each  quarter's  rent. 

Held,  also,  that  ^.,  at  any  time  before  pro- 
ceeding to  distrain,  might  make  a  demand  of 
either  quarter's  rent  unpaid. 

Hela,  also,  that  a  general  demand,  with- 
out designating  the  particular  quarters  rent, 
would  be  good  for  the  quarterns  rent  which 
had  accrued  next  before  the  demand. 

Held,  also,  that  A.,  after  haying  made  any 
quarter's  rent  due  by  demand,  could  distrain 


therefor  at  any  time  before  the  end  of  the 
tenn;  otherwise  he  could  not  distrain  till  the 
the  term  had  expired. — StowmatiT.  Landis, 

430 

4.  Where  premises  are  let  for  a  specific  term, 

the  tenant  is  not  entitied  to  a  notice  to  quit. 

-^Myerwon  t.  Neff,  523 

LEGACY. 

1.  Where  legacies  are  made  payable  tn  Juturo, 
out  of  personal  estate,  the  general  rule  is 
that  no  interest  will  be  allowed  until  after 
the  day  of  payment. — Roberts  et  al.  y.  Mcdin 
ei  al,,  18 

2.  Bnt  an  exception  exists  in  foyor  of  the 
minor  children  of  testators,  where  no  pro- 
yision  has  been  made  by  the  will  for  meir 
maintenaaoe  during  their  minority.       Ibid. 

8.  The  exception  does  not,  howeyer,  apply 
where  a  proyision  has  been  made  by  thie 
will  which  appears  to  haye  been  intended  for 
their  maintenance.  tUd. 

4.  A  trifling  proyision,  temporary  in  its  char- 
acter, wul  not  be  construed  to  be  such  a 
proyision  for  their  maintenance,  unless  the 
intention  that  it  should  be  so  can  be  dearly 
inferred.  Ibid. 

5.  Where  legacies  are  charged  upon  real  estate, 
the  rule,  with  certain  modifications,  is,  that 
they  do  not  yest,  nor,  consequentiy,  bear  in- 
terest, imtil  the  time  appointed  for  payment. 

Ibid. 

6.  A  testator  dcyised  land  to  his  wife  during 
her  widowhood,  with  remainder  to  his  daugh- 
ter, and,  his  wifo  being  pregnant,  he  directed 
that  if  the  child  should  be  a  female  and  at- 
tain to  eighteen  years  of  age,  his  daughter 
should  be  Dound  to  pay  the  child  100  doUan 
in  cash,  out  of  the  tract  of  land  left  her. 
Held,  that  the  testator  intended  merely  to 
duuve  his  daughter  with  the  payment  of 
100  doliars  when  the  child  should  arriye  at 
eighteen  years  of  age.  Ibid. 

LEVY. 

A  leyy  on  personal  property  of  suffident  yalne 
is  presumed  to  be  a  satisfaction  of  the  judg- 
ment until  the  property  is  disposed  of. — 
Barret  y.  Thompson,  457 

LIBEL. 

See  Plbabino,  11, 12, 14. 

To  sustain  an  action  for  libel,  it  is  not  neces- 
sary that  the  words  should  be  libelous.  Any 
publication  that  tends  to  degrade,  disgrace, 
or  injure  the  character  of  a  person,  or  oring 
him  into  contempt,  hatred,  or  ridicule,  is  aa 
much  a  libel  as  though  it  contained  char^ 
of  infiuny  or  cnmc^-Johnson  y.  Stebbme, 
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UEN. 

59slHjuircTiov,l.  JuDOMnrT,  1.  Sbxriff*! 
&AIM,  8.    Vbhdor  ahd  Pukohabrr,  8. 

1.  A  oomreTMioe  of  land  wm  eseeatod  befon 
a  mortgage  of  prior  date,  Imt  neitlMr  htmng 
been  reoorded  within  the  time  required  bj 
law,  the  mortgage  was  afterwarda  recorded 
before  the  deed.  The  acta  of  1886  and  1888 
gOTeming  the  qnestion,  held,  that  the  mort- 
nge  had  a  priority  aa  a  Uen.— ii«MOMr  t. 
Edbnundmm,  893 

S.  A  Tendor's  lien  for  pnrchaae-monej  ii  para- 
mount to  a  claim  of  the  vendee's  widow  for 
dower.-^Fuker  HaLr.  Johmm  et  ux.,     49S 

3.  The  lien  of  the  rendor  for  pnrdiaae-moneT, 
in  tiiiB  state,  is  assignable.  Ikd. 

4.  A,  pnrdiased  land  of  B.,  bat  paid  no  ]MKt  of 
tlie  pnrchase-money,  and  afterwards  r  ' 


his  title  to  C.  on  lUs  paying  the  mgchase 
money  to  B.  A.  aftaiwards  died,  leaTlng  a 
widow.  Hddf  that  as  to  her  right  of  dower, 
C.  was  subrogated  to  the  rights  of  JB.    Rid. 


MANDAMUS. 

See  Tazbs,  B,  4. 

Petition  for  a  mandamus  against  H.,  as  trustee 
of  a  school  district,  requiring  him  to  appear 
and  show  cause  why  he  should  not,  as  such 
trustee,  remove  certain  colored  children  fiom 
the  school,  &c.  The  petitioners  alleged  that 
they  were  white  residents  and  inhabitants  of, 
and  tax-payera  in  the  school  district;  thM 
there  was  mere  at  that  time  a  common  dis- 
trict school,  open  to  all  the  white  luhAbi- 
tants,  &C.,  taught  by  Miss  G.,  under  the 
direction,  &c.,  of  BT  as  such  trustee,  &c. ; 
that  the  petitioners  had  seyeral  children 
whom  they  were  desirous  to  educate  at  said 
school,  but  were  prevented  by  the  presence, 
Sue,  of  four  colored  chUdren  as  scholars; 
that  they  had  served  written  notice  on  H,  to 
remove  the  colored  children  from  school, 
which  he  had  foiled  and  refused  to  do. 
Wherefore,  &c.  Return,  denying  that  the 
sdiool  taught  by  Miss  G.  was  a  district 
school;  denyinp^  that  there  was  any  district 
school  under  his  supervision  in  the  district; 
and  alleging  that  Miss  G.'s  school  was  a 
private  enterprise,  setting  out  the  contract 
between  her  and  her  patrons,  &c.,  and  that 
he  had  no  control  over  it,  &c.  Demurrer  to 
the  return  overruled.  The  petitionerB  hav- 
ing refused  to  withdraw  the  demurrer,  tlie 
jMtition  was  dismissed.  Held,  that  the  ques- 
tion whether  the  trustee  of  tlie  district  had  a 
right,  as  such,  to  remove  colored  children 
from  the  district  school,  was  not  raised  in 
the  record.— Potte  ei  al.  v.  Harper,         Ml 


MASTER  AND  SERVANT. 

See  CovTXJLOT,  1,4,5.  Railroad  Goxfait, 
4  to  6,  9,  10. 

MASTER  IN  CHANCEBT. 
See  Mabvbm'b  Rxfort. 

MASTER'S  REPORT. 

1.  A  master's  report  will  not  be  presuned  to 
be  correct,  but  must  be  supported  by  eri- 
dence,  unless  such  evidence  is  dispensed 
with  by  statute.— ifcfiiuuy  v.  Piene,    4tt 

S.  Section  76,  p.  844,  R.  S.  1843,  required  a 
master  to  ts^e  down  the  evidence  upon  so 
examination  before  him,  only  iriien  required 
to  do  so  by  one  of  the  parties.  Rid. 

8.  The  intention  of  said  section  was  to  permh 
the  parties  to  put  tiie  evidence  jipoa  tbe 
record,  for  tlie  purpose  of  impeaching,  sad 
not  of  supporting,  the  report.  Ihid. 

4.  The  master's  report,  under  said  section,  like 
the  verdict  of  a  jury,  will  be  presumed  to  be 
right  until  tiie  contrary  is  shown;  and  a  bsi- 


reported  in  fovor  of  a  party  will  be  le- 
garded  by  the  chancellor  as  a  fact  estaUiab- 


ed  by  proof. 


Rid. 


MISDEMEANOR. 


See  Statutes,  11. 

1.  To  convict  a  defendant  of  a  misdemeanor, 
it  must  be  proved  in  what  county  tlie  oflcaoe 
was  committed.— Snyder  v.  The  State,    IM 

8.  In  all  cases  of  misdemeanors,  where  the  iih 
dictmenti  were  found  prior  to  Hby  6, 185S, 
tiie  Circuit  Courts  have  jurisdiction.— Zoav 
ris  V.  The  State,  i^ 

3.  Indictments  for  misdemeanors  within  ne> 
tion  68,  p.  976,  R.  8. 1843,  were  required  to 
be  prosecuted  within  one  year  from  their 
commission.— TToZbios  et  oL  t.  The  S^ 

MISTAKE. 

See  ExBouTORS  abtd  Admiribtratobs,  11 

Money  voluntarily  paid,  under  a  daim  of  right, 
with  a  knowledge  of  the  focts,  hot  under  a 
mistake  of  law,  can  not  be  recovered  back.— 
Doumi  V.  DonneUjf,  496 

MORTGAGE. 

See  CovsHAVTs  bxlatiho  to  Rbaltt. 
LiBH,  1.  Patmbitt.  School  Comuis- 
Bioimn. 

I.  Section  96,  p.  89,  acts  1838,  enacts  that  the 
"school-commissioner  shall,  on  taking  a 
mortgage,  loan  to  the  applicant  any  sum  not 
exceeding  half  the  appraised  value  of  the 
land.  But  a  greater  amount  than  three  hun- 
dred doUars  shall  not  be  on  loan  to  any  one 
applicant  or  joint  oonoem  at  a  tioie."  Bad, 
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tfiat  a  mortcage  giyen  to  secare  a  loan  of 
over  300  dollus  was  abBolntely  Toid. — The 
State,  for  Oie  uee,  jr.,  y.  The  State  Bank  et 
at  853 

2.  Section  5,  p.  82,  acts  1837,  which  enacts 
tliat  upon  a  sale  made  by  a  school-commis- 
sioner nnder  a  mortgage  to  the  school  fund, 
his  deed  shall  vest  m  the  purchaser  all  the 
interest  of  the  mortgagor,  famishes  no  indi- 
cation that  the  legislatore  intended  that  a 
failnro  to  comply  with  the  requirements  of 
the  act  of  1833  should  not  avoid  the  mort- 
gage. Und. 

8.  The  intention  of  said  section  5  is,  that  if 
through  accident  or  mistake  the  commis- 
sioner shonld  receiye  in  mortgage  titles 
which  proT6  to  be  objectionable,  aS  the  se- 
curitY  he  may  obtain,  in  yirtue  of  such  titles, 
shonld  be  enforced.  Ibid. 

4.  A  person  who  has  executed  a  mortgage 
which  is  void,  as  being  contrary  to  a  pubuc 
atatute,  may  set  up  its  nnUity  against  a  pur- 
chaser under  it.  ibid. 

5.  A  purchaser  of  land  nnder  a  Toid  morteaoe 
brought  suit  to  recover  possession  of  the 
prenuses,  and  sought  to  attack  the  title  of 
the  defendant,  by  proof  that  the  latter  pur- 
chased the  same  upon  execution  at  a  price 
BO  inadequate  as  to  furnish  oondusiTe  evi- 
dence of  fraud.  Hdd,  that  the  plaintiff  hav- 
ing no  title,  the  question  of  the  validitv  of 
the  defendant's  title  could  not  arise.      Ibid. 

6.  A  mortgage  is  now  almost  univenally  re- 
garded as  a  mere  security  for  the  payment 
of  the  debt. — ReoKmer  v.  Edmundaon,      393 

7.  A  mortgage  of  real  estate  given  to  secure  a 
precedent  debt,  is  founded  upon  a  valuable 
consideration.^  Work  v.  Brmfton  el  a/.,   896 

MOTION  IN  ARREST  OF  JUDGMENT. 
See  Infobmatioh,  8. 

1.  A  motion  in  arrest  of  judgment  can  only  be 
granted  for  defects  apparent  in  the  record.— 
Caae  v.  The  StaU,  1 

2.  A  motion  in  arrest  of  judgment  supersedes 
a  motion  for  a  new  trial. — Smith  v.  Porter, 

4S9 

8.  A  party,  by  not  excepting  to  the  refusal  of 
a  motion  in  arrest,  waives  the  objection.— 
Dougherty  v.  The  StaU,  458 

MOTION  FOR  A  NEW  TRIAL. 

Se$  IXVORMATION,  8.      MOTIOV    XX    JLBBB8T 
or  JUDOMEVT. 

1.  Where  a  cause  has  been  submitted  to  the 
Court  for  trial,  and  the  bill  of  exceptions 
shows  that  there  was  no  dispute  about  the 
fecto,  but  that  the  decision  turned  upon  a 
point  of  law,  the  Supreme  Court  will  review 
the  decision,  notwithstanding  no  motion  for 


a  new  trial  was  made.— T72Z»aau  v.  The 
New-Atbany,  f-e.,  Raiboad  Co.,  Ill 

2.  Information  for  retailing  spirituous  liquor. 
Trial  and  conviction  of  the  defendant.  There 
was  no  motion  for  a  new  trial;  but  all  the 
evidence  was  embodied  in  a  bill  of  excep- 
tions. Bdd.  on  appeal,  that  no  question 
upon  the  evidence  was  judicially  presented. 
— M/es  V.  The  State,  289 

8.  A  motion  for  a  new  trial  was  refused,  but 
no  exception  was  taken  to  the  refusal,  nor 
was  the  evidence  inserted  in  the  record. 
Hdd,  that  notfamg  was  presented  for  review. 
^Dougherty  v.  1%  StaU,  458 

MURDER. 
See  Cbimixul  Law,  ^  to  10.    Jubob. 

1.  Under  the  R.  S.  1843,  malice  was  necessary 
to  constitute  murder  either  in  the  first  or 
second  degree,  and  the  distinction  consisted 
in  its  bein^  accompanied  in  the  first  degree 
with,  and  m  the  second  degree  without,  de- 
liberation and  premeditation.— jPtnn  v.  The 
State,  400 

2.  The  words  "malice  aforethought"  in  the 
description  of  murder  do  not  necessarily  im- 
ply that  the  act  was  committed  with  delibe- 
ration and  premeditation.  Ibid. 

8.  Indictment  for  murder,  charging  the  pris- 
oner with  having  committed  the  act  "telo^ 
niously,  wilfully,  and  of  his  malice  afore- 
thought." Edd,  that,  under  the  R.  S.  1843, 
the  indictment  only  contained  a  charge  of 
murder  in  the  second  degree.  Ibid. 

N.    • 

NAVIGABLE  STREAMS. 

1.  There  are  two  classes  of  streams  within  and 
bordering  upon  Indiana,  which  are  called 
navigable  streams  and  public  highways :  one 
(which  has  ffeneraUv  been  dedand  navisable 
by  the  legislature,  out  which  the  boards  or 
county  commissioners,  by  the  R.  S.  1852, 
are  empowered  to  declare  so,)  is  only  navi- 
gable for  certain  kinds  of  craft,  certain  dis- 
tances within  the  state,  and  is  not  visited  by 
vessels  coming  from  and  going  to  navigable 
waters  of  other  states  by  continuous  voya- 
ges; the  other  consists  of  diose  which  are 
navigable  in  feet  for  vessels  coming  out  of 
or  returning  into  the  navigable  waters  of 
other  states  by  continuous  voyages. — Depew 
V.  The  Truttees  of  the  W.  and  E.  Canal,      8 

2.  Over  the  former  dass  the  state  has  exclu- 
sive jurisdiction,  and  may,  for  the  public 
good,  authorize  obstructions  at  pleasure; 
and  (except  so  fer  as  private  propertv  Is 
taken  or  iignred)  no  action  can  be  sustained 
therefor.  Und. 

8.  Over  the  latter  dass  of  streams,  so  fkr  as 
they  are  within  her  limits,  the  state,  in  tiie 
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absence  of  legisladoii  bj  oongreBs,  has  the 
same  jurisdi^on:  bat  ooi^ress  has  the 
riffht,  under  s.  8,  art.  1,  of  £e  constitution 
ofthe  United  States,  to  interpose,  and  direst 
the  state  of  this  jurisdiction.  Ihid. 

4.  The  constitution  of  the  United  States  super- 
seded the  ordinance  of  1787,  so  far,  at  least, 
as  to  abrogate  all  restraints  upon  the  powers 
of  the  states  formed  out  of  the  Norihwertem 
Territory  which  did  not  exist  upon  the 
powers  of  the  original  states.  Und, 

6.  The  prorision  in  the  ordinance  of  1787,  that 
the  narigable  waters  leading  into  the  MMs- 
eippi,  &c.,  shall  be  free,  &c.,  was  superseded 
by  the  adoption  of  the  constitution  of  the 
United  States.  Ibid, 

6.  But  congress  has,  by  subsequent  acts,  so 
far  recognized  and  adopted  that  proyision  as 
to  give  it  the  force  of  an  existing  law.  Ifnd. 

7.  A  state  has  no  rijy^ht,  now,  seriousW  to  ob- 
stract  the  navigation  of  streams  which  are 
channels  of  intcr-state  trade.  Ibid. 

8.  Baeeoon  creek,  in  Parke  county,  is  not  an 
inter-state  nayigablc  stream.  Ibid. 

9.  The  St.  Joseph  rirer  is  a  stream  navigable 
bj  continuous  voyages  in  the  states  of  In- 
aiana  and  Michigan,  and  is,  therefore,  witiiin 
the  operation  of  the  laws  of  congress  in  rela- 
tion  to  navigable  rivers. — The  Board  of 

^     Comm'rs,  Ac.,  v.  Pidge  et  al.,  13 

10.  The  state  has  no  authority  either  entirely 
to  prevent,  or  seriously  to  oostruct,  the  nav- 
igation of  the  St.  Joseph  river.  Ibid. 

11.  The  state  may,  however,  improve  the  nav- 
igation of  the  Jst.  Joseph  river,  and  all  other 
streams  within  her  borders,  and  may  autho- 
rize the  erection  of  dams,  locks,  bribes,  and 
other  works,  provided  tliat  they  do  not  sub- 
stantially injure  such  streams  for  purposes 
of  navigation.  Ibid. 

12.  At  South'Bend,  in  St.  Joseph  county,  there 
were  rapids  in  the  St.  Joseph  river,  which 
were  sometimes  impassable  bv  boats.  In 
1842  the  legislature  enacted  a  law  authoriz- 
ing the  Sovih'Bend  Manufacturing  Company 
to  build  a  dam  and  a  lock  there,  to  be  suffi- 
cient for  the  soft  passage  of  boats  and  other 
craft  usually  navigating  the  river,  &c.  The 
company,  accordinglv,  in  1843,  erected  the 
dam  and  lock,  the  former  of  which  tamed 
the  stream  to  the  south  bank  where  the  lock 
was  built,  from  which  a  race  was  cut, 
through  which  the  boats  passed  in  ascending 
the  river  to,  and  descending  from,  the  lock. 
This  new  diannel  improved  the  navigation 
of  the  river  at  that  point,  espedaUy  in  low 
water,  and  was  adopted  by  the  trade  and 
commerce  of  the  river.  In  1845  the  county 
of  St.  Joseph  built  a  bridge  across  the  river, 
by  authority  of  the  R.  S.  1843,  extending 
over  the  lock.  The  bridge  was  built  upon 
an  important  highway  and  mail  route  lead- 


ing into  eentnl  HSdUoai,  and  was  a  gnst 
convenience  to  die  poblie.  B  wis  sd^itod 
to  the  channel  of  the  stream  as  tfMiiiangtt* 
ed,  was  made  convenient  for  bosti  to  psM 
under  it  through  the  lock,  and  wis  no  ob- 
struction to  navigation  in  said  new  dismd. 
The  new  channel  continued  to  be  nanf^ 
without  objection  till  the  sommer  of  1M9, 
when  the  dam  eave  way  and  the  stiesm 
oeaaed  to  flow  tnrongh  the  lock  sad  new 
channel;  but,  meanw^e,  a  bar  had  bees 
fonned  between  the  dam  and  bridge,  in  tk 
old  channel,  which  prevented  boati  ftoa 
passing  through  it,  under  the  bridge,  is  tfaej 
could  else  have  conveniently  done.  T\» 
steamboat  Michigan,  owned  by  the  plsintifi, 
was,  with  others,  arrested  in  ner  progrns  hf 
the  breaking  of  the  dam ;  and  the  puindfEi, 
tiierefore,  brought  tiiis  suit  agamst  St.  Jo- 
seph  county  for  building  the  bridge.  BeU, 
that,  assuming  that  the  bridge  adasHjob- 
■tmcted  the  old  diannel  and  caused  the  d» 
tention  of  the  plaintiffii'  boat,  tiie  suit  eoidd 
not  be  maintained.  i^ 

KE  EXEAT. 

Under  the  act  of  1847  authorizing  writs  of  u 
exeat,  a  jusdce  had  no  authority  to  issue  the 
writ  until  the  complainant  had  filed  a  bond, 
with  security  to  the  acceptance  of  the  jnstke, 
for  the  payment  of  costs,  and  the  dsmsgw 
to  which  die  defendant  might  be  endtM  is 
case  the  issuing  ofthe  writ  had  been  p^oca^ 
ed  witliout  cause. — Straugkcm  ▼.  hgt,    15' 

NEGLIGENCE. 

Ses  Railboad  CoxPAirr,  4  to  11. 

]SfEW  TRIAL. 
See  HoTiOH  roB  a  Niw  Trial.    YiiDicf- 

1.  A  new  trial  will  not  be  granted  to  let  ins 
defence  which  was  known  before  verdict^  «nd 
of  which  the  defimdant  might  have  anikd 
himself  under  the  general  issue.— Coe  ▼• 
The  State,  ^ 

2.  A  new  trial  will  not  be  granted  on  sceontf 
of  newly  discovered  evidence  which  is  meray 
cumulative. — Jennings  v.  Loring  doL,    iSO 

J3.  The  omission  to  assess  nominsl  dsms^. 
where  there  is  a  mere  naked  technicsi  rigtt 
to  recover,  is  not  a  ground  for  a  new  w 

uid- 

NOTICE. 

See  Contract,  6.    Exbcutoks  avd  Adxiv- 

I8TRATOBS,  1  tO  5. 

NOTICE  TO  QXJIT. 

See  Lakdlobd  Ain>  Txkaitt,  1, 4. 

NUISANCE. 
iSss  Indictxxvt,  1.    Trbspabi,  S. 
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To  rastain  an  action  for  a  nniBanoe,  nnder  b. 
17,  p.  89,  of  the  acts  of  18Sd,  it  is  neoeesarr 
to  snow  that  the  defendant  had  the  control 
or  ownership  of  the  house,  frc-^Brscouitf  t. 
TU  StaUy  499 


OPEN  AND  CLOSE,  BIGHT  TO. 
See  BusDBir  ov  Pboov,  4. 

ORDINANCE  OF  1787. 
See  Natioablb  Stbsaxs,  4  to  6. 

OUSTER. 
See  YiircEVKBa  Uviybbbitt,  9. 

P. 

PARDON. 
See  Rbmibsioit. 

PARTIES. 
See  Apfbxkticb,  2.    Chaitcbbt,  6.    Con- 

TBACT,  3. 

Ill  a  snit  against  a  railroad  company  by  their 
corporate  name,  a  stockholder,  as  snch,  is 
not,  within  the  meaning  of  s.  238,  p.  80,  2 
R.  S.  1852,  a  party  to  the  action.— 7^ 
Newcattle,  fiv,,  ttaUroad  Co.  t.  Brvmback, 

643 

PARTNERSHIP. 

See  DowBB. 

1.  Real  estate  acquired  with  partnership  funds, 
for  partnership  purposes,  is  considered  as 
partnership  property,  and  first  applied  to  the 
satisfaction  of  toe  partnership  debts. — Mat- 
lock  T.  Matlock,  403 

S.  Courts  of  Equity  regard  a  partner's  real  in- 
terest in  the  firm  to  dc  his  share  of  the  sur- 
plus after  the  debts  of  the  firm  are  paid  and 
a  final  balance  ascertained ;  and  allow  each 
partner  a  lien  on  the  funds  for  his  share  of 
the  surplus,  as  well  as  for  his  indemnity 
against  the  joint  debts.  Ibid. 

PART  PERFORMANCE. 

See  CoKTRACT,  1,  2,  4,  5,  15.    iKTAirr,  1. 
Pbomisbobt  Notb,  7. 

PAYMENT. 

After  the  monej  secured  by  a  mortgage,  which 
had  been  assigned,  became  due,  9ie  mortga- 
gor deliyered  certain  live  stock  to  the  as- 
signee in  payment,  and  the  assignee  deliver- 
ed  up  the  mortgage.  The  assignee,  who 
resided  in  Miehtgan,  started  to  driTC  the 
stock  Aere,  but  before  he  had  reached  the 


border  of  the  state,  in  which  the  mortgagor 
resided,  the  stock  was  levied  and  seised  u|>on 
executions  against  the  mortgagor,  which 
were  liens  on  the  stock  when  it  was  delivered 
to  the  assignee.  Upon  a  trial  of  the  right  of 
property,  uie  property  was  held  liable  to  the 
execution.  Afterwards,  the  mortgagor  paid 
off  the  executions,  but  never  re-delivered  or 
offered  to  re-deliver  the  stock  to  the  assignee. 
Hdd,  that  these  fiicts  did  not  show  a  pay- 
ment of  the  mortgage.  Sherwood  ef  al.  v. 
EUow,  218 

PENALTY. 

1.  The  amount  recoverable  against  a  sheriff 
nnder  section  462  of  chapter  40  of  the  R.  S. 
1843,  was  in  the  nature  of  a  penalty. — The 
State,  ex  rd.,  ^.  v.  Youmans  et  al.,         280 

2.  There  can  be  no  vested  right  in  a  penalty 
until  it  is  reduced  to  a  jud^ent.  Ibid. 

3.  If  a  penalty  does  not  become  executed  be- 
fore a  repeal  of  the  statute  giving  the  right 
of  action,  it  falls  with  tlie  statute,  and  can 
not  afterwards  be  enforced.  Ibid. 

4.  There  is  no  vested  right  in  a  penalty;  and 
an  action  can  not  be  maintained  to  recover 
it  after  the  act  giving  it  is  repealed,  unless  it 
be  saved  by  the  rep^ding  act — Thompeon  v. 
Bassett  et  al.,  535 

PETITION  TO  SELL  REAL  ESTATE. 

See  BZBCVTOB0  avd  Adminibtbatobs,  1  to 
5,  8,  9,  12. 

PLEADING. 

Sm  Costs,  1,3.  CiiimikalLaw,7.  £bbob,1. 
Ikjukctiok,  6, 8.  Mahdamus.  Railboab 

COMPAKY,  16. 

1.  Assumpsit  by  •^^  against  B.  upon  a  promis- 
sory note.  The  declaration  alleged  that  on 
the  21  St  of  February,  1852,  B.  made  his  pro- 
missory note  to  v.,  and  that  C.  then  and 
there  indorsed  the  same  to  A.  There  was 
the  usual  allegation  of  promise,  breach,  &c. 
8])ecial  demurrer  assigning,  1.  That  the  de- 
claration did  not  show  wiUi  sufiScient  cer- 
taintv  when  the  indorsement  was  made  by  C. 
2.  That  the  declaration  did  not  aver  that  B. 
had  not  paid  the  note  to  C.  before  the  as- 
signment, &c.  Held,  that  the  demurrer  was 
properly  overruled. — Lowe  v.  Needham,  140 

2.  Debt  by  A.  against  B.  and  C.  on  a  note. 
Plea,  that  the  note  was  made  bv  B.  as  prin- 
cipal, and  C.  as  surety ;  that  prior  to  and  at 
the  time  of  making  the  note,  A.  and  B.  were 
partners  in  the  drug  business  in  the  town  of 
v.,  and  in  consideration  that  B.  would  pay 
A.  a  certain  sum,  and  the  defendants  would 
execute  said  note  and  another  for  a  like  sum, 
A.  agreed  to  transfer  to  B.  Ids  interest  in  the 
business  and  to  retire  from  and  not  engage 
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in  tD6  butinBM  in  V.  for ono  yMtr j  nut ncs 
oordini^lT  B.  paid  die  sum  ftgiied  npon,  and 
execntoa  the  notes,  widi  C.  as  ■uretj;  that 
A,  did  not  oomplr  with  his  agreement,  but 
for  a  long  period  withheld  and  concealed 
from  B.  a  pait  of  the  dmgs,  dnrinfp  wliicfa 
time  he  was  prerented  from  selhng  and 
making  profits  ont  of  tliem;  nor  did  ii.  re- 
tire from  Imsiness,  bnt,  in  fraud  of  the  agree- 
ment, resnmed  laid  business  in  F.,  Ac,  to 
the  great  damage,  Ac  Special  demnirer  to 
the  plea.  Held,  that  the  plea  was  objection- 
able for  not  alleging  anr  specific  amount  of 
damage  sustained  by  B.'-^Hnurimm  ▼.  Brv' 
ant,  160 

8.  Trespass  before  a  justice  of  the  peace  for 
killing  a  dog.  Plea,  in  substance,  that  the 
dog  was  trespassing  upon  and  injuring  the 
wheat  field  of  the  defendant's  fkther;  and 
that,  as  the  serrant,  &c.,  and  because  he 
could  not  otherwise  prerent  the  dog  firom 
doing  f^uther  injurr,  he  killed  hfan.  EM, 
that  the  plea  was  bad.— TVimt  ▼.  Cbry,   Sie 

4.  A  demurrer  was  sustained  to  cMtain  special 
pleas,  but  the  facts  alleged  in  the  pleas  were 
admissible,  and  were  reoeiyed  in  eridence 
under  the  general  issue.  J9Ue/,  that  it  was  not 
necessary,  therefore,  to  pass  on  the  merits  of 
those  pleas.— CAoMwi^T.BtdbsC  a/.,    aS4 

6.  In  a  suit  in  chancerj  hy  an  assignee  for 
die  foredosnre  of  a  mortgage,  the  defen- 
dant, bj  his  answer  under  oam,  denied  bar- 
ing any  knowledge  of  the  assignment  of  the 
mortgage  fnrdier  than  what  he  had  learned 
fkom  the  bill.  ffeU,  that  die  denial  was  not 
such  as,  under  die  B.  S.  1843,  put  the  nlam- 
tiff  to  die  proof  of  the  assignment.— Bftmrn 
r,  Woo^Bwry  et  al.,  364 

•.  The  oath  or  aArmation  in  denial  of  an 
assignment,  should  be,  that  the  party  has 
reason  to  beliere,  and  does  Terily  beUere, 
that  such  assignment  was  not  made.      Ibid, 

7.  Nil  (Ubei  can  not  be  pleaded  to  a  suit  on 
die  judgment  of  a  court  of  another  state. — 
Bwianan  t.  Port,  S64 

g.  It  was  not  requisite  to  the  ralldity  of  a 
pleading  in  denial  of  the  execution  of  a 
written  instrument,  under  the  B.  8.  1643, 
that  it  should  be  Terified  by  oath.  Rid. 

9.  Such  a  pleading,  when  not  thus  terified, 
did  not  impose  npon  die  adTerse  party  the 
nroof  of  the  execution  of  the  instrument. 
*^  Ibid. 

10.  Debt  upon  a  judgment  rendered  in  Penn- 
sylvania. Plea,  that  the  defisndant  was  not, 
at  die  commencement  of  the  suit  In  which 
the  recoyery  was  had,  in  said  state,  nor  had 
he  been  there  at  any  time  since;  that  he 
nerer  entered  bis  appearance  to  said  action, 
nor  authorized  any  person  to  appear  on  his 
behalf;  and  that  all  the  prooeedhigs,  Ac, 
were  had  without  any  notice  to  him,  and 
witiiout  his  knowledge,  &c.  Replication,  diat 


said  judgment  was  not  lecoteped  againat  the 
defendant  withoot  his  knowledge  and  widi- 
ont  notice  to  hun,  in  manner  and  form  as  in 
said  plea  allwdf  ^-  Special  demurrer  as- 
signing, 1.  That  the  replication  did  not  tz»- 
Terse  or  ayoid  die  plea;  S.  That  it  was  aigu- 
mentatiTe;  8.  That  it  left  material  parts  of 
the  plea  unanswered.  BsU,  that  tlie  lepUctf- 
tion  was  sufficient.  Ibid. 

11.  A  complaint  for  libel  was  as  follows :  fior- 
ikolomeio  Circuit  Court.  The  plaintiff,  J., 
says,  that  at  the  time  of  the  publication  of 
die  libelous  article  hereinafter  set  forth,  he 
was  postmaster  at  TrndonvHU,  Indiana,  and 
with  nis  fonuly  resided  in  the  house  in  which 
tlM  post-office  was  kept  by  him ;  tiie  defend- 
ant, S.,  on  die  18th  oiJamnry,  1854,  publish- 
ed a  newspaper  called,  &c,  of  and  conceraii^ 
tiie  plaintiff,  as  postmaster  afoiesaid,  and  of 
and  concerning  tiie  plaintiff,  as  proprietor 
and  occupant  of  said  house  in  which  tiie 
post-office  was  kept  as  aforesaid,  tiie  follow- 
mg  felse  and  malicious  libel,  to-wit:  " Some 
one  writing  from  TaylonviUe,  Indiana,  girei 
us  the  particulars  of  an  affray  thai  came  off 
at  tliat  place  recentiy,  in  wluch  pistols  were 
discharged,  but  fortunately  no  one  was  In- 
jured. The  writer  further  says,  thai  the 
bouse  in  which  the  post-office  u  kept,  ia  of 
such  a  low  character,  that  a  decent  lady  dare 
not  enter..  We  know  nothing  of  the  matter, 
sare  by  die  representations  of  our  corres- 
pondent: but  should  his  statement  prore 
true,  it  IS  high  time  die  postoffice  was  in 
die  hands  of  others.''  Whereby  die  plaintiff 
says  he  has  sustained  damage  to  tlie  amount 
of;  &c.,  for  which  he  claims  judgment,  Ac 

Hdd,  that  the  declaration  was  sufficient  in 
point  of  form. 

Hdd,  also,  that  the  matter  oontahied  'm 
die  publication  was  libelous. — Johnnon  t. 
Std&nM,  864 

18.  The  defendant's 'answer  contained  diree 
paragraphs.  1.  A  general  denial  of  the  com- 
plaint, with  an  ayerment  that  die  publication 
was  true.  2.  The  second,  by  way  of  justifi- 
cation, set  up  and  described  an  amay  corres- 
ponding wim  that  in  the  publication ;  alleged 
r^Bt  the  pUuntiff  kept  a  grocery  in  whidi  in- 
toxicating drinks  were  sold  by  retail,  and  that 
by  reason  thereof,  disordexiy  and  drunken 
persons,  who  made  noises  and  distnriiances, 
were  kept  in  and  about  said  house;  and 
that  the  plaintiff  permitted  them  to  gamble 
therein  for  money  and  spirite ;  wlierefore,  &c 
8.  The  thud  pamgraph  admitted  that  the 
defendant  was  the  puoBsher  of  said  paper, 
and  alleged  that  before  the  publication  of 
•aid  artioe  he  receiyed  a  letter  containing  the 
statemente  made  therein,  whidi  he  beUeivd 
to  be  true,  and  published  widiont  malice,  for 
public  information,  and  to  comtt  the  im- 
proper practices  In  said  lionse.  That  die 
complamt  contained  no  cause  of  action,  be- 
cause the  statement  contained  no  UbeL 
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EM^  ihat  the  genenU  denial  in  t|ie  fint 
pftragiaph  was  in  confonnity  with  the  code 
of  1852. 

HM^  ako,  AaA  the  aTennent  in  that  paim- 
graph  that  ^  pnblication  waa  trne,  was  mere 
•nrplnBage,  and  might  have  been  atricken  out 
on  motion. 

Hdd^  also,  that  tiie  second  paragraph  set 
up  a  sufficient  justification. 

HdA,  also,  that  the  tiiird  paramph  neither 
answered  nor  mitigated  tne  cuai^  in  the 
complaint  JUnd, 

13.  Under  the  new  system  of  pleading  a  de- 
morrer  only  reaches  to  the  puticalar  plead- 
ing demmred  to,  and  the  Court  can  not 
sMTch  through  ihe  pleadings  for  the  first 
error,  unless  for  the  purpose  of  examining 
the  jurisdiction  of  the  Court.  Jhid, 

14.  In  actions  for  libel,  the  answer  in  justifica- 
tion must  specifically  point  out  the  acts  of 
which  the  plaintiff  was  guilty,  in  order  that 
the  Court  may  see  whether  the  defendant 
was  justified  in  what  he  published.       Utid. 

15.  General  demurrers  being  no  longer  author- 
ized, a  special  demurrer  must  prevail,  if  at 
all,  for  the  specific  cause  assigned,  and  no 
other.— fenicort&y  cC  a/,  t.  WiBiamii  H  al., 

875 

16.  Under  tiie  B.  S.  1853,  tiie  causes  ayailable 
on  special  demurrer  are  limited  to  sis,  which 
are  particularly  specified.  Ibid, 

17.  SembUy  that  a  demurrer  assigning  any  otiier 
cause  than  those  specified  m  me  statute, 
might  be  rejected  on  motion,  or  tredted  by 
tiie  Court  as  firirolous.  Una, 

18.  The  B.  S.  1863  require  that  the  allegations 
in  a  complaint  to  contest  a  will,  shall  set 
forth  the  unsoundness  of  mind  of  the  testa- 
tor, the  undue  execution  of  the  will,  that  it 
was  executed  under  duress,  or  obtained  by 
firaud,  or  any  other  ndid  objection  to  the 
probate  thereof.  Held,  that  but  two  causes 
were  assigned  on  which  the  validity  of  the 
will  could  be  contested — 1.  The  unsound- 
ness of  mind  of  the  testator;  2.  The  undue 
execution  of  the  will;  and  tiiat  duress  and 
fraud  were  merely  examples  under  the  se- 
cond head.  Ibid. 

19.  It  is  not  the  spirit  of  the  new  code  to  en- 
courage verbiage  and  firuitiess  technioidity  in 
pleadmgs.  Aid, 

10.  In  a  proceeding  by  complaint,  under  the 
B.  S.  1852,  to  contest  a  will,  it  is  sufficient 
Id  allcso  the  undue  execution  of  the  will  in 
general  terms,  witiiont  alleging  whether  by 
fraud,  duress  or  otherwise.  Ibia. 

91.  The  manner  of  the  undue  execution  of  the 
will,  is,  in  such  cases,  matter  of  evidence. 

Ibid. 

S2.  The  law,  to  avoid  prolixity,  allows  general 
pleading  in  all  caies  idiere  the  snlgect  eam- 


prehends  a  muMpUd^  of  matter  and  a  great 
^ywAety  of  hidB.^ShiUingT,  The  State,   443 

^.  Assumpsit  on  a  note  made  in  the  dty  of 
New-  York,  and  payable  there.  The  declara- 
'  tion,  after  allegmf  these  focts  m  due  form, 
ikrther  alleged,  that  by  a  public  statute  of 
the  state  of  New-York  on  the  subject  of  the 
interest  of  money,  in  force  at,  &c.,  it  was 
enacted  tiiat  the  rate  of  interest  upon  tiie 
loan  or  forbearance  of  any  money,  eoods,  or 
things  in  action,  should  continue  to  oe  at  the 
rate  of  7  doUars  upon  100  dollars  for  one 
year,  and  after  that  rate  for  a  greater  or  lesa 
sum,  or  for  a  longer  or  shorter  tfame.  The 
declaration,  in  other  respects,  was  in  the 
usual  form  under  the  former  mtem  of  plead- 
ing. Demurrer  to  so  much  of  the  declaration 
as  related  to  the  statute  of  New-York,  and 
the  demurrer  overruled,  ^ebf,  that  the  stat- 
ute was  pleaded  with  sufficient  certainty. — 
Brackenridge  ei  al,  v.  Baxton  et  al,,  501 

24.  Suit  by  H.,  administrator  of  the  estate  of 
Matilda  BUoore,  deceased,  against  W.,  admin- 
istrator of  one  M,,  deceased.  The  complaint 
alleged  that  on,  &c.,  M.  had  fraudulently  in- 
duced Matilda  to  marn^  him,  whereby  he 
became  possessed  of  a  huge  amount  or  her 


real  and  personal  property7he  having  a  wife 
still  livinff ,  and  the  former  marriage  being 
wholly  umfcnown  to  Matilda  until,  £c.    The 


Bd  and  fifth  paragraphs  o\ 

—2.  That  tne  property,  money,  &e., 

were  voluntarily  eiven  hj  Matilda  to  if.  in 
his  lifetime.  5.  That  Mahlda,  after  she  gave 
the  property,  &c.,  learned  that  M.  was  mar- 
ried to  anotiier  woman,  and  made  no  ol^ee- 
tion,  but  permitted  him  to  retain  tiie  same. 
Hdd,  that  tiie  paragn^ihs  were  insufficient. — 
WiggiM  T.  Human,  608 

25.  The  fourtii  paragraph  of  the  answer  al- 
leged, that  Matilda  had  not,  at  her  death, 
any  rights,  credits,  &c.,  due  from  Jf.'s  estate. 
Hkd,  that  this  paragraph  was  merely  an  in- 
formal denial  of  the  ripfat  of  action,  which 
did  not  require  a  rephcation.  The  Court 
having  allowed  a  replication  to  be  filed  to 
tills  paragraph  after  the  calling  of  the  jury, 
but  before  they  were  sworn,  Md,  also,  that 
there  was  no  error.  Ibid, 

26.  Hie  Circuit  Court  having  the  discretion, 
under  the  B.  8. 1852,  to  allow  pleadings  to 
be  filed  after  tiie  time  limited  therefor,  the 
exercise  of  that  discretion  will  be  respected 
where  it  is  not  shown  to  have  been  abused. 

Ilnd. 

27.  I>ebt  by  A,  against  B.  on  a  sealed  note. 
Flea,  that  the  note,  with  three  others  of  like 
amount,  was  given  for  the  purdiase-money  of 
a  lot  in  Lafa^tUe,  particularly  described,  and 
for  no  other  conitideration ;  that  at  the  tune 
of  executing  the  note.  A,  agreed  to  convey 
tiie  lot  to  B.  on  the  payment  of  said  notes ; 
that  before  tiie  commencement  of  the  rah. 
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B.  had  paid  all  said  notes,  except  the  one  in 
suit ;  and  that  A,  had  not,  before  the  com- 
mencement of  the  soit,  conycjed  or  offered 
to  convey,  on  payment,  &c.,  or  otherwise. 
Hdi^  that  the^lea  was  stifficient  in  bar  of 
the  action.— A/u:  t.  EUstoorth,  517 

S8.  Assumpsit  bj  A.,  the  assignee,  agamst  B., 
the  maker,  of  a  promissory  note,  rlca,  that 
on,  &c.,  and  before  B.  had  notice  of  the  as- 
si^unent,  a  suit  in  chancery  was  pending, 
&c.,  wherein  one  C.  was  complainant,  and 
B.,  and  the  payee,  and  another  person  were 
defendants,  wher^  it  was  adjudged,  among 
other  things,  that  the  money  dae  upon  the 
note  should  be  paid  by  B,  to  C,  in  payment 
of  money  by  that  decree  found  to  be  due  to 
C.  from  the  payee;  that  B.  had  paid  on  the 
decree  80  dollars,  and  that  it  remained  in 
fiill  force  as  to  the  residue,  &c.  Held,  that 
the  plea  was  sufficient. — Booker  t.  Danids, 

519 

99.  Assumpsit  by  A,  against  B.,  administra- 
tor of  (f.  The  dediuation  contained  four 
counts.    The  first  alleged  that  ul.,  in  1841, 

Surchased  of  C.  a  tract  of  land,  for  2,000 
ollars,  for  which  A.  gare  his  notes,  and 
that  thereupon  C  exeeuted  a  bond  for  a 
conyeyance;  that  A.  took  possession,  &c., 
held  the  land  for  two  years,  and  made  im- 
proyements  on  it  wortn  1,000  dollars;  that 
m  1844,  A.  and  C.  entered  into  an  agreement 
to  rescind  the  contract  of  sale,  A,  stimulating 
to  surrender  possession  of  the  premises  and 
cancel  the  bond,  and  C.  agreeing  to  giye  up 
the  notes  and  pay  for  the  improvements; 
that  accordingly  (J,  obtained  possession  of 
the  land  and  llond;  but  that  no  payments 
had  been  made  for  the  improvements,  either 
by  C.  or  by  B,  his  administrator.  The  se- 
cond count  was  for  goods  sold;  the  third  for 
money  paid;  and  the  fourth  for  work  and 
labor.  Nine  pleas.  The  1st,  2d,  7th  and  9th 
led  to  issues  of  fact.  The  3d,  4th  and  5th 
were  pleas  of  the  statute  of  limitations.  The 
6th,  which  was  to  the  first  count,  alleged 
that  C.  never  executed  the  title-bond  men- 
tioned in  that  count.  This  plea  was  verified 
by  oath.  The  8th  avCrred  that  A.  did  not, 
within  one  year  aflcr  BJs  appointment  as 
administrator,  file  in  the  clerk  s  ofilce  a  state- 
ment of  his  claim,  nor  at  any  time  before 
the  commencement  of  tlie  suit,  notify  B.  of 
said  claim.  Replication  to  the  3d,  4th  and 
5th  pleas,  that  C,  died  on  the  29th  of  Janr 
uary,  1849,  which  period  was  within  six 
years  after  he  made  the  promises  sued  on, 
and  that  B.  was  appointed  administrator  on 
the  10th  of  March  following;  that  during 
one  year  of  the  time  which  intervened  be- 
tween the  promises  and  C.'s  death,  he  was 
continuously  a  non-resident  and  constantly 
absent  from  the  state  and  the  jurisdiction  of 
her  Courts;  that  firom  the  time  of  the  prom- 
ises to  his  decease,  exclusive  of  the  period 


of  non-residence,  only  throe  yean  aad  dem 
months  had  elapsed;  and  that  just  seres 
months  intervened  between  the  lOdi  of 
JUarvft,  1850,  (the  date  at  which  said  admin- 
istrator was  liable  to  be  aued  in  the  esse,! 
and  the  day  on  which  the  suit  was  actnillj 
brought. 

Hdd,  that  demurrers  -wen  oonediy  sus- 
tained to  die  6lh  and  8th  pleas. 

Hdd,  also,  that  the  replication  to  the  3d, 
4th  and  5tii  pleas  was  sufficient  on  gcncnl 
demurrer. — Bxaherfordr.  TevU,  MO 

POOR  PERSON. 
Set  Clerk  or  thb  Cibcuit  Covbt. 

PRACTICE. 
See  Amsvdmiint.    Apfkasakcb.    Atfrsx- 

TICB,      1.       COMXISSIOKKlta      TO     ASSIGJI 

DowBR.  Cbimihal  Law,  1  to  6,  7,  10. 
Bbkob.  IirsTBUCTioirs.  Jubt  1  to  S. 
Makdamus.  Motiok  nr  abbbst  of  Judo- 
MBKT.  Motion  bob  A  Nbw  Trial.  Plead- 
iBO,  4  to  6, 26.  Pbibcipal  abd  AoBin,  i. 
Rbcogbizancb,  2.  SuHXOBS.  Tbul. 
Vbnub.    Ybbbict,  5. 

1.  Where  the  record  simply  states  that  issues 
were  joined,  but  docs  not  set  out  uaj  plea 
to  the  declaration,  the  presumption  is  thsl 
none  was  filed. — Ikart  v.  Lowe  d  td,,       131 

2.  A  party  assented  to  the  submission  of  Issues 
to  the  jury  which  were  properiy  triable  by 
the  Court.  The  evidence  given  on  the  trisi 
of  the  issues  was  brought  to  the  ade&D'on  of 
the  Court,  on  a  motion  bj  said  party  for  a 
new  trial.  Hdd,  that  there  was  no  enror.^ 
CraU  et  al.  v.  Miclde,  1« 

3.  Where  the  declaration  contains  seTersl 
counts,  the  Court  can  not  coiimmI  the  de- 
fendant to  elect  to  which  count  he  will  sppy 
the  evidence. — McMasten  y.  Cokm^       1'* 

4.  A  cause  having  been  twice  continued  upon 
the  plaintiff's  affidavit,  on  accoont  of  tbe 
absence  of  a  wimess  lesidinsr  in  another 
county,  at  the  third  term  the  plainliflf  sgam 
applied  for  a  continuance,  on  acconni  of  tte 
abs^ce  of  the  same  witness.  In  sopport  of 
his  motion  he  ofiered  his  former  affidarit,  to 
which  he  had  been  re-swom,  alleginir  tbst 
the  witness  had  been  subposnaed  ^^^ 
not  present,  and  that  he  could  not  so  rally 
prove  by  other  witnesses  certain  speaflcd 
facts.  The  plaintiff,  notwithslanding  the 
failure  of  the  witness  to  appear  at  tbiee  suc- 
cessive terms,  always  refused  to  take  an  »- 
tachment  for  him.  The  Court  overmted  the 
last  apphcation,  and  die  plaintiff  haTin^ 
refused,  when  the  cause  was  called  for  tn*, 
to  adduce  anv  evidence,  the  Court  diamssw 
the  suit.  Ekd,  that  the  Court  did  nght^ 
Rodgers  v.  McLeary^  "" 

5.  The  record,  in  this  cause,  showed  to  *« 
cause  was  submitted  to  tiie  CircBl  Coait, 
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and  lAer  hetriag  Ike  pioofc,  liie  jmAgmtat 
of  the  Court  below  wet  effinned.  Then  fol- 
lowed  a  jsdgment,  from  which  aa  appeal 
was  teken  to  this  Coart  Attached  to  the 
fecord,  bat  not  oortified  ae  part  of  it,  there 
were  certain  piqten,  purporting  to  be  Ae 
prooeedhigs  of  the  Probate  Cknirt  of  TF^ifoaA 
ooontT,  aom  which  it  su^^t  be  eappoeed 
that  die  caae  oiiffinated  in  that  Coart,  and 
wee  tried  in  the  Circnit  Court  ae  an  ai^Mal. 
But  theae  prooeedingaweie  not  incorporated 
in  ifae  reooid  of  tibe  caae  appealed  to  the  Su- 
preme Court  Hdd,  tliat  they  coald  not, 
therefore,  be  deemed  le^kimately  before  the 
latter  Conrt.— £0&r  t.  Lhmean,  843 

€.  In  the  drcait  Court  the  plaintiff  moTed  for 
-  a  new  trial.  The  motion  was  denied.  But 
tiie  record  did  not  set  out  the  eridenoe,  or 
show  Ae  ground  upon  which  tlie  eaaae  was 
decided.  Held,  that  it  must  be  preaamed 
Oat  the  Circnit  Coart  ruled  ooixectly.  Ibid. 

7.  Where  there  are  material  iaauea  of  law  and 
foet,  the  plaintiff  can  not  have  ihial  mdg- 
aunt  tfll  the  isanea  of  foct,  aa  well  aa  of  hiw, 
ha^  bean  found  hi  hia  foyor.— Borrrt  t. 
jfaaaipaDfi,  457 

8.  A  canae  haying  been  dismiased  for  want  of 
pioaecntion,  the  platdtiff  prodnoed  the  affi- 
davit of  his  attorneys,  anowing  that  their 
fiaiare  to  appear  at  the  caDing  of  tlM  canae 
waa  acddental,  &c.,  and  the  canae,  on  tiie 
j^Dtiff 'a  motbn,  was  icittstated.— Junnp  t. 
JkarlowetaL,  462 

•.  B  iaenor  to  proceed  to  Ae  trial  of  isanea  in 
fod  before  the  jury  where  iaaues  of  law  re- 
Buan  undjspoaod  o£ — Gray  «t  dL  r.  Cooper, 

506 

10.  After  exceptions  taken  bj  the  plaintiff  to 
the  opfadon  of  tiie  Court  in  granting  a  new 
trial,  the  record  mtooeeded  "and  th£i  cause 
la  dimiaaed."  Then  followed  a  jadgment 
lor  coats  in  focror  of  the  dafimdaat,  and  the 
vBoord  continued,  ''the  defendants  praj  an 
M>peal  te  the  Supreme  Court"  No  eacoen^ 
iion  was  taken  to  the  dismissal  of  the  canae. 
JSeU,  that  assuming  the  word  ''defendants" 
to  be  a  clerical  error,  the  dismissal  must  be 
aegarded  as  haviag  been  either  bj  the  ex- 
press or  implied  consent  of  the  appellant — 
Jfontgomeiy  y.  Janet,  SS6 

11.  A  dismiasal  of  a  cause  (except  in  Ae  case 
of  executors  or  administrators  saiag  as  such) 
is  aqaiyaleat  to  a  nonsuit  SdcL 

PRESUMPTION. 

A  pieaumptfon,  Uke  a  foet  profcd,  remaina 

arfailaUe  to  die  party  in  ^riioaa  foyor  it 

ariaes,  until  orerooaae  by  oi^KMlDgafidfinoe. 

BaUor.  Pricket^  SS 

PRINCIPAL  AND  AGENT. 
1.  The  dedaralSona  of  an  agent  are  admiasi- 
ble  in  eyidence  against  his  ptindpaL  except 

Vol.  V.-^      ^^ 


aofor  aa  tfaeyrelateto  the  foct  of  Us  agency. 
^2%e  Thutmo  of  the  W,  tmd  E.  Qmal  y. 
Biedooo  et  al.,  133 

S.  An  inegnlarity  in  admitting  an  acent's  dec- 
larations before  proof  of  his  appomtment,  is 
cuedby  subsequent  proof  of  the  fiMt   Rid. 

PROCESS. 
Se$  Apvbal,  4.    S^nxxova. 

PROMISSORY  NOTE. 
iSBsBiLLOFExoHAvax.  BiTBBXw  or  Pnoor, 
3.   EyuHBHon,  18.   Plbadiuo,  1,  S»  S3, 27 
to  99.    Sunnrina.    Uaunr,  2. 

1.  Whaaetiieaaeigmnentofa  note  ia  not  dated, 
the  presumption  is  tiiat  it  was  made  at  the 
data  of  thenote.^£atesv.  Priete,  22 

2.  An  agreement  of  tiie  holder  of  a  proniaaoty 
note  not  to  sue  on  the  note  for  a  limitBd 
time,  lino  bar  to  a  ant  brought  before  such 
tine  baa  di^Med.— T^&diMaii  at  al.  y.  Bar- 
boiar  et  aL,  173 

9.  In  a  sidt  i^on  a  proariaaoiy  note,  eyidence 
of  a  cootemporanaooa  yerbai  condilion  yard- 
ing its  terms,  is  not  admiaaihie.-^CMit»i6M 
y.  Amoo^  184 

4.  Suit  i^on  a  due4kill  for  80  dollars  of  canal 
money. 

Hdd,  that  a  demand  of  the  canal  mosey 
waa  not  neceasary  before  suit 

Hdd,  also,  that  only  the  cash  yalue  of  the 
canal  money  could  be  reeoyered.  lUd, 

5.  Assumpsit  on  a  note  for  the  payment,  on, 
9bc.,  of  60  doikuns,  iii  a  horse  worm  from  40 
to  66  doflan,  and  hi  caA  notes  on  difforent 
individuals  for  the  balaace.  Hdd,  that  a 
horse  worth  less  than  40  doUan,  or  notea 
not  indorsed,  were  not  a  legal  tender  ajwn 
tbacanlract— Bm^  y.  Strett€r,  207 

6.  The  maker  of  a  note.  In  a  suit  by  an  as- 
aSffoee,  haa  the  same  rights  as  to  the  range 
of  his  eyidance  in  impeachmg  iti  considera- 
Uon,  as  lie  woald  haye  hi  a  sirit  by  tfie 
payee.— Van  Fotoen  y.  KOchen,  227 

7.  A.  executed  anote  to  B,  for  a  speeMc  sum, 
to  be  paid  to  C,  or  created  on  C's  note, 
which  A.  then  held.  A  memoraadmn  was 
subjoined  to  the  note,  that  if  C  should  not 
ooinplete  for  B.  a  certain  job  of  woilc,  ao> 
eoxdmg  to  a  jAuk  submitted^  then  A.  waa  to 
be  bond  to  B.  for  the  note.  C.  haying  per- 
formed a  pait  of  the  work,  died  heme  its 
eomplatioa.  In  a  anit  by  B.  agi^aat  A., 
after  C.'t  death,  upon  the  note,  Ml,  that  A . 
waa  entitled  to  a  credit  to  the  amount  of  the 
yaloe  of  CL'a  work/— iPsnoas  y.  McKibbeH, 

261 
».  The  ratification  of  the  aasSgBDMUt  of  a  note 
le  byan  agent  witlioat  proper  authority, 
I  rebto  back  to  the  period  of  the  •Mtoi- 


Wffl] 


9.  A,  Mng  a  tnufeee  appointed  by  a  wiH,  in 
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hn»A  of  the  tniat,  exeoatod  to  B.,  wbo  had 
notice  of  the  trust,  a  bond  conditioned  for 
the  conyejanoe  to  him  at  a  stipulated  poiod 
of  certain  real  estate  left  Inr  the  testator.  In 
a  suit  by  A.  agamst  B.,  berore  the  time  fixed 
for  executing  the  convejance,  npon  a  prom- 
issory note  giyen  for  an  histalment  of  the 
purchase-money,  hdd,  that  the  inability  of 
A,  eyer  to  execute  to  JB.  a  yalid  conveyance 
of  the  land,  was  a  sufficient  defence  to  the 
action.— jSiceoiey  et  al,  y.  Sampaon,         4M 

10.  A  subsequent  indorser  of  a  negotiable 
note,  who  pays  it  under  compulsion,  n^ed 
not  show  tnat  he  was  duly  notified  of  the 
non-payment  by  the  maker,  to  sustain  an 
action  against  his  indorMr.— J9<wei  t.  Dndn, 

486 

11.  In  a  suit  by  an  indorsee  against  the  in- 
dorser of  a  promissory  note,  it  is  sufficient 
to  proTQ  that  the  defendant  had  due  notice 
of  non^yment  by  tiie  maker,  from  any 
party  to  the  note.  Ibii, 

IS.  By  the  assignment  of  a  promissory  note, 
the  assignor  warrants  that  the  note  is  yalid, 
and  that  the  maker  is  liable  to  pay  it.^-£ren- 
denon  y.  Fox,  489 

18.  The  assignee  of  a  promissory  note  made 
by  an  in&nt,  may  proceed  in  the  firrt  in- 
stance against  tiie  assignor,  without  suing 
the  maker.  Ibid, 


1 


BAILROAD  COMPANY. 

See  CoiTTRACT,  13.  Fartibs.  Taxes.  Tsxs- 

PAse,  a,  4.    WiTHxes,  5. 

A  railroad  company,  after  haying  obtained 
the  right  of  way  for  its  road,  is  entitied  to 
the  exdusiye  possession  of  such  way,  and 
stands  to  adjoining  proprietors  (where  no 
statute  has  changed  the  relation)  in  the  com- 
mon relation  existing  between  proprietors 
of  lands  bordering  on  each  other. —  wHliamM 
y.  The  New-Albany  and  Salem  RaUroad 
Company f  111 

At  common  law,  proprieton  of  land  are  not 
bound  to  ftnce  ag^nst  each  other,  but  each 
is  bound  to  keep  his  stock  upon  his  own 
land.  Ibid, 

An  act  was  passed  on  the  11th  of  MaVf 
185S,  proyidinf^  that  when  any  animal  should 
be  kmed  or  iniured  by  any  yehide  ran  upon 
a  railroad  in  tiiis  state,  the  owner  might  re- 
coyer  for  his  loss  in  a  suit  against  the  com- 
pany, without  proof  of  negligence,  where  tiie 
mjury  occurrea  upon  a  part  of  the  road  left 
by  the  company  without  a  ftnce,  &c.  The 
act  did  not  designate  any  tribunal  in  which 
the  remedy  should  be  sought.  On  the  1st 
of  Marck,  1853,  another  act  was  passed,  an- 
thoriziiig  the  prosecution  in  such  cases  to  bo 
instituted  before  a  justice  of  tiie  jpoaoe,  and 
prescribhig  the  mode  of  pioceeoing.    The 


second  seetion  enacted,  Ifaaft  on  die  1 

of  the  cause,  the  justice  or  jury  tiying  As 
same  should  giye  judgment  ibr  ths  jfuaaM 
for  the  yalne  of  tiw  animal  destroyed  or  in- 
jury inflicted,  without  rwfd  to  the  qeeslioa 
whether  the  injury  or  destruction  ms  tbe 
result  of  wilful  misconduct  or  Beg^igeMie,or 
of  unayoidable  accident.  The  WXa  set  ex- 
pressly repealed  the  former,  saying,  bov- 
eyer,  pendmg  ftuits. 

HeUt,  that  the  acts  wen  in  pari  statGru, 
were  enacted  to  efibct  the  same  object,  tod 
were  to  be  oonstraed  together. 

HM,  also,  that  under  each  of  tiiem,  nil- 
zx>ad  companies,  whose  roads  were  not  fal^ 
ed  in,  were  liable  for  the  yalue  of  all  stock 
straying  without  the  owner's  fiuih  ftom  sd- 
joimng  lands,  killed  or  injured  by  tke  can, 
without  regard  to  the  question  of  negUgeaoe, 
misconduct,  or  iaeyitaiole  accident       M- 

4.  A  raOioad  company  will  not  be  exempted 
firom  liability  for  injuries  incnned  by  a  pas- 
senger while  on  their  cars,  produced  br  die 
carelessness  of  the  serrants,  upon  prooi  that 
the  seryants  were  careftilly  seleded  hj  the 
company  with  reference  to  meir  corapeteoce, 
and  that  the  nedigent  act  was  done  without 
the  sanction  of  the  company. — GfSBanBoitr 
y.  The  Madieon,  fx.,  Rcdbvad  Co.,         339 

5.  Public  carriers  of  paasenm  not  only  en- 
gage for  the  competent  akiu  of  their  emplo?- 
ees,  but  for  its  foithful  and  continaed  apg- 
cation.  '"tf. 

8.  The  seryants  of  a  corporation  are  no  moie 
and  no  less  tiian  the  seryants  of  natoral  par- 
sons, and  whatsoever  is  negligeatiy  done  or 
omitted  by  them,  is,  aa  to  the  V^^^ 
employer's  act.  ^' 

7.  Railroad  companies  are  not  to  be  <"  ' 


sengers. 

8.  Public  policy  demands  that  die  hw  shoold 
be  applied  as  rigidly  to  railroad  oompames 
as  to  any  other  species  of  passenger  <*'"2' 

9.  The  defendants  employed  die  plamtiffto 
frame  and  build  a  Dndse  on  thdr  rosd 
across  Sugar  creek,  and  while  he  was  encag- 
ed in  tiM  work,  tiie  defendants  diieeled  bun 
to  proceed  m  their  cars  to  Greme<€edjBA 
assist  in  loading  timbers  for  the  hfid|e. 
While  thus  on  their  cars  as  directed,  we 
senrants  of  the  defendants  who  bad  in  diaige 

tiie  running  of  the  train,  so  eareleasij  man- 
aged and  ran  the  same,  without  the  lea^ 
sanction,  or  consent  of  tiie  deftndfl^,uat 
they  were  thereby  ran  off  tbe  track;  V 
means  of  which  the  plaintiff's  nfpt  hasa 
was  fractured  and  permanendy  jiM^>  "^ 


as  to  disable4iim frompnrsuing bis fi-^ 
ofhouse^wpenter.    A^,  Uiat  the  pbisoB 
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WM  a  ptMenger,  tnd  tli«fc  tbe  detedants 
were  liable  for  the  ii^nrfr.  Bnd, 

10.  A  railroad  oompuiy  is  liable  to  a  terrant 
for  an  injury  occasioned  by  the  neeligenoe 
of  other  semuita  of  the  company,  wnere  the 
dndes  of  the  latter,  in  connection  with  which 
tiie  injury  hM>pened,  were  not  common  nor 
in  the  same  department  with  those  of  the  in- 
jnrod  servant,  and  where  the  negligence  of 
the  injured  servant  did  not  oontnbnte  to 
produce  the  injury.  lUd. 

11.  The  cfancnmstance  that  a  passenger  who 
has  recelTed  an  iignry  while  on  tiie  cars  of  a 
railroad  company,  by  the  negligence  of  their 
seirants,  was  travelutg  free  of  mre,  does  not 
exempt  the  company  from  liability  for  the 
injury.  lUd, 

12.  The  part  of  the  act  entitled  "An  act  to 
provide  for  the  incorporation  of  railroad 
companies,"  approred  Matt  11,  1853,  and 
the^art  of  the  act  approyea  June  18, 1852, 
(2  B.  8. 1852,  p.  193),  which  relate  to  the 
assessment  of  damages  against  railroad  com- 
panies on  taking  limd  tor  the  construction 
of  their  roads,  are  to  be  construed  in  pari 
materia,  and  treated  as  one  enactment.— 
McMakm  t.  The  Cineimuai,  4rc»,  RaUroad 
Co.,  4ia 

18.  The  assessment  of  damages  against  rail- 
road companies  for  the  appropriation  of 
lands,  may  l^ally  be  made  by  arbitrators 
appointed  by  me  Conrt»  under  the  first  act, 
or  oy  jurors  selected  in  the  manner  prescrib- 
ed by  the  latter  act;  but  no  person  owning 
land  within  one  mile  of  the  contemplated 
railroad  is  competent  to  act  either  as  an  ar- 
bitrator or  juror.  Ibid. 

14.  Under  those  acta  no  deduction  can  be 
made,  in  the  assessment  of  such  damages, 
for  any  benefits  which  mar  be  supposed  to 
result  to  die  owner  of  the  land  to  be  appro- 
priated, by  the  construction  of  the  road. 

lUd, 

15.  Exceptions  may  be  taken  to  the  award  of 
the  arbitrators  for  errors  in  matter  of  foct  as 
well  as  of  law.  Ibid. 

16.  An  exception,  among  others,  to  the  award 
of  the  arbitrators  was,  that  they  took  into 
oottslderation  the  benefits  which  would  result 
to  the  owner's  land  by  the  construction  of 
the  railroad.  The  answer  filed  contained  no 
answer  to  this  exception.  A  demurrer  to 
the  answer  was  ovenruled.    Hdd,  that  it 

•  should  have  been  sustained.  IbAd. 

17.  In  a  proceeding,  under  the  B.  8. 1852,  for 
the  assessment  of  damages  for  lands  appro- 
priated by  the  construction  of  a  railroaa,  the 
jury  can  not  consider  the  benefit  which  ifae 
road  may  be  to  the  land-owner. — The  New- 
cattie,  irc;  RaUroad  Co.  t.  Brvmback,      548 

BATIFICATION. 
See  Ljjn»LOBD  and  Tivavt,  1.    Fxomis- 


80BT  NoTB,  8.  ynin>OB  jun>  Vvmaaumn, 
2.    Void  Act. 

BEC06NIZANCE. 

1 .  The  quashing  of  a  writ  of  eeirefaciae  issued 
upon  a  forfeited  recognizance,  is,  if  the  writ 
is  not  a  nullity,  a  final  judgment. — McGvire 
T.  Uie  State,  65 

2.  A  motion  by  a  surety  to  be  disdiaiged 
from  the  forfeiture  of  a  recognizance,  should 
be  siq>ported  by  a  petition,  affidavit,  or  an 
entry  upon  the  order-book,  showing  the 
grounds  of  the  motion.  Rid. 

3.  Motion  by  principal  and  bail  to  set  aside 
the  forf^ure  of  a  recognizance.  Held,  tiiat 
the  motion  was  not  within  s.  44,  p.  866,  2 
B.  8. 1852.  Rid. 

BBCOUPBfBNT. 

The  right  of  recoupment  can  only  exist  where 
the  defendant,  instead  of  recouping,  could 
bring  his  cross  action. — Clark  v.  mtdridge, 

BEOISTBT. 

See  Lnv,  1. 

A  mortgage  was  executed  in  Et^mie  county  of 
land  in  St.  Joeej^  county,  and  was  filed,  in 
the  recorder's  office  of  the  latter  county,  on 
the  2l8t  of  February,  1837 ;  but  no  certificate 
of  the  official  duuracter  of  the  justice  iHio 
took  the  acknowledgment,  was  filed  in  said 
office  till  tiie  7th  of  November,  1837.  Held, 
that  tiie  mortgage  could  not  be  treated  as 
recorded  till  tiie  latter  date.— iSaosoiier  v. 
Edmundeon,  893 

BELATOB. 
See  TAzna,  3, 4.  • 

BEMI88ION. 

1 .  Frand  vitiates  a  pardon  or  remission.— 7*Ae 
Stater.  Leak et(U.,  359 

2.  When  it  may  reasonably  be  infbned  finom 
the  language  of  a  pardon  or  remisaion,  con- 
sidered in  connection  with  the  record  of  the 
cause  in  whidi  it  was  granted,  that  the  ex- 
ecutive was  deceived  or  imposed  upon  by 
tiiose  procuring  it,  by  fidse  statements  or  an 
omission  to  state  relevant  fkcts,  the  pardon 
or  remission  is  void.  Rid. 

3.  £.,in  March,  1889,  being  in  prison  charged 
witb  the  crime  of  murder,  was  let  to  bail  by 
one  of  the  associate  judges,  upon  his  execut- 
ing a  recognizance  for  2,000  dollars,  with 
sureties,  for  his  appearance,  kc  ISbiving 
fitiled  to  appear  and  answer  to  the  recognT 
zance,  he  and  his  sureties  were  defhnlted. 
Judgment  was  afterwards  rendered  against 
them  upon  scirs  faeiae,  and  subsequenfly,  in 
October,  1839,  tiie  governor  remitted  to  the 
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rarelMM  1»600  doDtfi,  part  of  tiie  reoogni- 
lanoe,  bj  an  initmmeiit  reading  as  follows : 
"David  WaOaee,  goTemor  of  the  state  of 
Indiana,  To  all  who  shall  see  diese  pres- 
ents, meting.  Know  ye  that  I  hereby  remit 
nnto  G,  Dtagnan"  (and  the  odier  sureties, 
naming  them)  "the  sum  of  fifteen  hundred 
dollars,  It  being  part  of  the  amonnt  of  a  lodg- 
ment on  fbifeitnre  of  recognisance  renderSl 
against  them  at  the  last  term  of  tiie  Owen 
drcah  fCoortl,  as  security  fbr  the  appear- 
ance of,'^&c  The  signature  of  the  gOTemor 
and  seal  of  the  state  were  annexed,  and  the 
instrument  was  duly  attested  by  the  secre- 
tary of  state.  The  constitution  in  force  when 
the  instrument  of  remission  was  executed, 
gaye  the  gOTecnor  "power  to  remit  fines 
and  forfeitures,  grant  roprieves  and  pardons, 
except  in  cases  of  impeachments."  The  in- 
strument not  stating  the  crime  for  which  L. 
WHS  to  appear  and  answer,  nor  tiie  amount 
of  the  judgment  upon  the  forf(Blture  of  the 
recognizance,  hdd,  ttiat  it  must  be  presumed 
Aat  the  Kotemor  was  not  informed  of  these 
focts,  and  that  the  reoognizanoe  was  there- 
fore void.  Ibid. 

REPEAL. 
See  Statittbs,  1,  S,  4  to  6, 12, 18, 16, 18  to  81. 

BEPLEVIN. 

BepleTin  will  lie  to  recover  die  reoord-book  of 
a  oorporation  ^diich  has  been  wrongfully  de- 
tained.—7^  Saiahem  Phnh-Boai  Co.  y. 
mxon  tL  at.,  185 

BEPLEVIN  BAIL. 

See  CovsTiTUTiovix  Law,  18,  14.    Con- 
tract, 10. 

An  entry  of  replerin  bail,  made  after  the  ex- 
phration  of  the  period  allowed  by  law  for  the 
stft7  of  execution,  has  not  the  force  of  a 
judgment,  and  will  not  support  an  execu- 
tion.—Ojftorii  T.  Miif  et  al.,  817 

KESCISSION. 
See  Cbajkcekt,  18.    Coxtbact,  14.    Ix- 

JUVCTIOV,  6. 

BETAIUNG. 
See  Ihtoxmatiov.    Statutbb,  6,  7. 

1.  The  act  of  1868  creating  the  Court  of  Ck>m- 
mon  Fleas,  did  not  divest  the  Circuit  Court 
of  jurisdiction  of  cases  for  retailing  spiritu- 
ous liquors  without  license.— iicAtoutetJi  ▼. 
The  State,  168 

8.  On  the  trial  of  a  complaint  for  retailing, 
under  the  liquor  act  of  1858,  the  Court  in- 
structed the  jury  that  if  they  diould  find  that 
the  defendant  sold,  &c.,  a  spirituous  liquor 
by  a  less  quantity,  &e.,  in,  &e.,  since,  ftc., 


witliont  Uoense,  they  Aonld  find  Um  niltj. 
BM,  that  retelling  fbr  aacrameDtd,  as- 
chankal,  chemical,  iBedirinal,  or  colinan 
purposes,  being  andiociaed  by  the  act,  sod 
there  being  some  eridenea  to  show  that  the 
seUing  was  for  some  of  the  exeeptedpipo- 
ses,  tM  instruction  was  ecnmeons.— Aavrf 
T.  The  Siaie,  516 

8.  Prosecutions  on  penal  bonds  executed  undsr 
the  laws  prior  to  1853  licensing  tlie  recatfisg 
of  spirituous  Ikmor,  w«re  not  saved  by  dte 
I7th  section  of  ttie  liqiior  act  of  that  yasr.— 
TkimqmnT.Baeeelteiid^  595 

BIOT. 

Justices  of  the  FMce,  by  the  B.  8. 1848,  ban 
not  jurisdiction  of  rioto. — Wakefield  v.  Tit 
iSkute,  1S5 

8. 

SALE. 
See  GuAXDiAX,  1,  3,  8.     Ixjuxcnov,  1. 

ShUUTV'S    BaIM,      YrnKTHOL    AMU    Pci- 


8ATISFACTI0N. 
SbsLbtt. 

SCHOOL. 
See  Maxbaicvs. 

SCHOOL  COBOilSSIONEB. 

A  school^commissioner  is  not  a  men  sgat» 
but  an  officer  whose  duties  are  ptescribsdby 
Uw,  and  any  act  of  his  in  direct  coaflictvin 
a  statute,  is  a  nullity. — Dbe  SUk,fir  At 
nee,  ix.,r.  The  SiaU  Bank  eial^         555 

8CIBEFACIAB. 
See  BiooGHiZAVGB,  1. 
A  scirs/idias  to  revive  a  judgment  is  not  ob- 
jectionable for  leaving  blaiULS  for  tits  eoftt 
whidi  had  accrued  on  the  judgment— ihr- 
boU  V.  Rudiem,  540 

8BCUBITY  FOB  COSTS. 
See  CoaTS,  8. 

SET-OFF. 

See  UsuxT,  8. 

Where  a  daim  of  a  liquidated  natore  ex&rtt, 

which  would  not  support  an  action  most 

a  previous  demand,  it  is  a  proper  saljert^O' 

set-off  without  a  demand.— t^Mnoa"  v.  Mcf^ 


gan. 


146 


SHELLEY'S  CASE. 
The  rule  in  SkeOe^e  case  ii  not  dcngasd  to 
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giye  a  meftning  to  worU,  ImU  to  fix  the  na- 
ture and  quantity  of  an  estate;  and  when- 
eyer,  dtereTore,  m  an  mstmment  H  becomes 
certain  that  the  term  heirs  is  nsed  with  an 
intent  that  tfaef  shall  take  as  parchasers,  the 
instrument  shonld  be  so  oonstmed.— Doe  d, 
Pattentm  ei  al,  r.  Jaekman,  383 

SHERIFF. 

^  Fbvaltt. 

The  aet  appfOTed  Jamieoy  15, 1849,  (L.  1849, 
p.  64)  to  emend  the  13th  article  of  the  40th 
chi^ter  of  the  B.  S.  1848,  repealed  section 
462  of  that  chi4>ter,  without  anysaying  pro- 
Tision  ae  to  pending  snits. — The  State,  ex 
rd,  ^.,  T.  Yaumans  H  al.,  S80 

SHERIFF'S  SALE. 

1.  Where  a  sheriff's  sale  of  a  tract  of  land  is 
fiudj  made  in  gross,  it  can  not  be  distoib- 
ed  by  a  jndgment-creditor  of  the  defendant 
because  the  tract  contained  a  greater  nnm* 
bar  of  acres  than  it  was  supposed  to  contain 
when  it  was  leyied  upon,  appraised  and  sold. 
— /2ufw0  T.  HouMttm  a  al,,  180 

S.  Motion  by  ^.  to  set  aside  a  sheriff's  sals  of 
a  lot  in  GreeatibuTg  sold  as  the  property  of 
one  F.  The  ftcts  were  these.  B.  ana  C,  on 
the  9tili  ofNoventher,  1840,  recovered  a  judg- 
ment in  the  Decatur  Circuit  Court  against 
2>.  and  E,,  and  on  the  16th  of  Deamber, 
1840,  F.  became leplerin bail.  OntheSOth 
of  November,  1843,  the  auditor  of  Deoatur 
county  recovered  a  judgment  against  F.  On 
tiie  16th  of  Noveaier,  1843,  &  and  IT.  re- 
covered a  judgment  against  F.,  which  was 
assigned  to  A.,  and  on  the  98d  of  the  same 
month,  a  mortgage  on  said  lot  was  foreclos- 
ed, given  by  F.  and  wife  to  G.  and  J7.,  dated 
Jvne  sa,  1842.  Executions  on  the  several 
judgments  were  in  the  sheriff's  hands  at  the 
tune  of  the  sale  sought  to  be  set  aside,  and 
the  sale  was  made  on  aU  the  executions  at 
once,  though  the  sheriff's  deed  recited  only 
tiie  judgnmt,  execution,  &c.,  of  B.  and  C, 
The  judgment  of  B,  and  C,  was  not  affected 
bv  any  appraisement  law,  but  the  other 
claims  were  effected  by  the  appraisement 
laws  in  frroe  in  1842-6.  The  lot  was  worth 
800  or  900  dollars,  but  was  struck  off  at  the 
sheriff's  sale  ^  80  dollars.  It  appeared  diat 
the  price  was  the  only  fund  accessible  to  dis- 
diarge  said  Hens. 

EM,  that  the  judgment  of  B.  and  C,  was 
the  first  lien  on  ttie  k>t,  and  the  other  judg- 
ments and  the  mortgage  were  a  lien  accoid- 
ingto  then: respective  dates. 

Eeld,  also,  that  tiie  sale  wa(  void  for  in- 
adequacy of  price.— ^Sioope  et  al,  v.  Ardery, 

3.  A  sheriff,  in  selling  land  upon  execution, 
can  receive  only  an  unconditional  cash  bid. 

Ibid, 


4.  Where  a  decree  of  foredosure  directs  Aat 
the  sale  shall  be  as  upon  an  execution  at 
law,  the  sheriff  merely  executes  a  deed  to 
the  purchaser,  and  leaves  him  to  his  action 
to  ODtain  possession.^-J2eaaotier  v.  Edmund- 
eon,  393 

5.  The  sale  bv  Ae  sheriff  upon  such  a  decree, 
where  no  deed  has  been  made  nor  suit  for 
possession  instituted,  is  not  evidence  of  an 
eviction.  Jhid, 

6.  If  a  bidder  at  a  sheriff's  sale  of  real  estate 
makes  fUse  repreeentationB  to  deter  other 
bidders,  and  is  sucoessAil,  his  purchase  is 
fraudulent  and^void. — Vantreee  v.  HyaU  et 
al,,  467 


•  SLANDER. 


1.  In  slander,  the 
speaking  of  wo] 


lintiff  can  not  prove  the 
not  laid  in  the  dedara- 
tfton,  toTiggravate  the  damagea.<— Fcpteea^  et 
ftx,  V.  Dixon,  270 

2.  £i  slander,  it  is  the  province  of  the  jury  to 
determine  the  actual  meaning  of  the  words 
diarged,  and  the  sense  in  which  they  were 
understood;  but  the  question,  what  oonsti- 
tntes  a  crime  or  ofiimce,  the  imputation  of 
which  is  slanderous,  is  to  be  determined  by 
the  Court— T^Aompsofi  v.  Grimee,  385 

3.  To  say  that  a  woman  is  a  w  e,  and  to 
say  that  there  is  a  rumor  that  she  is  such, 
are  in  leeal  contemplation  equally  slander- 
ous.—£<^  et  ta.  V.  Dillon,  426 

4.  A  person  who  would  exempt  himself  from 
liability  for  the  repetition  of  shinderous 
words,  must,  at  the  time  he  repeats  them, 
give  the  name  of  tlie  author.  Ibid. 

5.  In  slander,  the  defendant  can  not  prove  the 
truth  of  the  words  spoken^  under  the  gene- 
ral  issue.  Ibid. 

SPECIFIC  PERFORMANCE. 

Courts  of  Equity  are  reluctant  to  enforce  con- 
tracts whioi  are  unconscionable  or  tinctured 
with  fraud.  They  leave  the  parties  to  their 
remedy  at  law.— iSeecf  v.  Ruaman,  409 

STATUTE  OF  LIMITATIONS. 

See  BnsDSH  of  Pboov,  1.    Plbadiwo,  29, 
Yiircnirarna  Uhivxbbitt,  2. 

STATUTES. 

iSSw  AUSOBA,  CiTT  or.  ChAITOXKT,  3.  CiTT. 
COWSTITUTIOITAL  LaW,  8,  13  tO  15.  CbZM- 

IHAL  Law,  4,  6.    Lafatxttx,  Citt  or. 
Plbadivo,  28.    Raii«xoai>  CoKPAirr,  12 

to  14.      RnTAlLIHO,    1.      SUICXOXB,    I,    2. 

Tixn,   CoMFCTATiov   OF.     Yixommns 
UxTvxnaiTT. 

1.  The  law  does  not  &vor  the  repeal  of  stat- 
utes by  implication,  but  requires  deariy  re- 
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pngiiaat  Unnmse  to  effect  the  fepeal. — 
Sfineer  r.  J%e  SaU,  41 

9.  The  Act  creetiiig  tlie  Court  of  Common 
FleM,  end  defining  its  JQiisdiction,  was  ep- 
prored  May  14, 1653,  end  empowered  said 
Conrt  to  take  oognizanoe  of  certain  civil 
caoMs  and  miAdemeanorB,  and,  also,  of  felo- 
nies in  two  specified  cases :  1.  When  a  per- 
son so  charged  with  tiie  commission  of  a 
felonj,  was  in  cnstodj;  and  2.  When  a  per- 
son so  charged,  hut  not  in  cnstodj  at  l2ie 
time,  Toliintanlj  submitted  to  the  joiisdic- 
tion  of  said  Court  An  act  was  approved 
JuM  1,  1859,  (at  the  same  session  of  the 
kgislatore^,  entitled  "an  act  providing  for 
the  omnization  of  Circuit  Courts,"  &c., 
"and  defining  their  powers  and  duties," 
which  contained  a  clause  enacting  that  said 
Circuit  Courts,  in  their  respectiye  counties, 
should  liave  "original,  exdusiye  jnrisdic^ 
tion  in  all  felonies."  Both  acts  were  incor- 
porated in  the  same  rolume  of  the  R.  8. 
1852.  Held,  that  the  latter  act  divested  the 
Court  of  Common  Pleas  of  its  jurisdiction, 
in  anj  case,  over  felonies.  ibuf. 

8.  The  title  of  the  actof /une  1, 1852,  provid- 
ing for  the  organization  of  Circuit  Courts, 
&c.y  indicates  its  entire  subject-matter.  IM, 

4.  The  parliamentary  rule,  that  an  act  shall 
not  be  repealed  at  the  session  at  which  it  is 
passed,  does  not  upplj  to  a  repeal  bj  impli- 
cation, itnd, 

5.  The  constitution  of  1851  does  not  prohibit 
the  repeal  of  statutes  bj  implication.     Ibid. 

6.  A  section  in  the  R.  8. 1852  was  as  follows : 
"If  an^  person  shall  sell  or  give  away  in- 
toxicating Uf  nor  to  an j  minor,  without  the 
consent  of  his  parent  or  ipardian,  or  shall 
sell  or  give  awaj  intoxicating  liquor  to  anj 
person  at  the  time  in  a  state  of  intoxication, 
he  shall  be  fined,"  &c.  An  act  approved 
Maarch  4, 1853,  entitled  "an  act  to  r^plato 
the  retailing  of  spirituous  liquors  and  tor  the 
suppression  of  the  evils  therefrom,"  contain- 
ed the  following  section :  "All  laws  on  the 
subject  of  retaihng  intoxicatinff  or  spirituous 
Uqnor  heretofore  enacted,  are  herebj  repeal- 
ed." Hdd,  that  the  latter  section  repealed 
the  section  in  the  R.  8. 1852  quoted.— Bro- 
see  ▼.  7^  StaU,  75 

7.  Same  point  decided.— Hbword  t.  TU 


183 

8.  Statutes  should  be  so  construed  as  to  render 
every  part  of  Aem  operative,  if  possible. — 
Grten  t.  Chetk,  105 

9.  Courts  may  ^ve  a  sensible  and  reason- 
able interpretation  to  legislative  expressions 
which  are  obscure ;  but  where  the  language 
of  an  act  is  explicit,  leading  to  no  absurd 
results,  they  must  be  goremed  by  the  obvi- 
ous meaning  and  import  of  the  terms  used. 

IM. 


10.  The  practice  act  of  1852  did  not  come  into 
force  until  the  6th  of  Moy,  1853. — J^temxr 
T.  Graham,  158 

11.  The  criminal  act  of  1843  (wfaicb  ganre  to 
the  Circuit  Court  jniisdiction  of  misdemean- 
ors) continued  in  force  until  Maof  6, 1853. — 
LuJUautwi  T.  The  State,  lfi2 

12.  There  can  be  no  repeal  of  statatee  by  im- 
plication in  doubtful  cases.  Jhid. 

13.  The  repeal  of  a  statute  creating  an  ofitmoe, 
is  a  bar  to  anv  subsequent  prosecution  under 
such  statute  for  an  offence  committed  before 
its  repeal.— Bbicorrf  y.  The  State,  188 

14.  The  acts  of  1853  were  published  and  cir- 
culated in  tiie  several  counties,  in  conform- 
ity with  the  constitution,  and  took  effect  on 
tiie  24tii  of  July,  1853.— Lon^doR  t.  Apple- 
gate  et  al.,  327 

15.  Section  1  of  tiie  act  of  1853  entitied  "An 
an  act  to  regulate  the  taking  of  appeals  from 
the  Court  of  Common  Pleas,"  repealed  sec- 
tions 13  and  20  of  the  act  establishmg  Courts 
of  Common  Pleas.  lUd. 

16.  The  act  of  1853  having  contained  no  aaT- 
ing  clause  as  to  appeals  oending  in  the  CSr- 
cmt  Court,  the  Circuit  Court  waa  divested 
by  said  act  of  any  jurisdiction  to  try  the 
same.  Rid, 

17.  The  R.  S.  1843  had  not  been  published  in 
Apnl,  1843.— I>yer  y.  Armttrtmg  et  al.,    437 

18.  Where  the  words  of  diffiBTNit  acts,  or  of 
particular  sections  of  such  acts,  are  susoepti- 
Dle  of  a  construction  which  would  cany  out 
the  spirit  of  the  law,  and  both  be  permitted 
to  stand,  tiie  rules  of  construction  may  pro- 
fitably be  employed ;  but  where  the  language 
is  so  repugnant  as  necessarily  to  destroy  the 
meaning  of  one  of  the  provistons,  that  which 
is  last  enacted  must  prevail. — iSuntii^foii  y. 
The  State,  479 

19.  The  rules  for  the  construction  of  conflict- 
ing statutes  are  only  i^plicable  where  the 
meaninj^  of  the  language  creating  the  repne- 
nanoe  is  obscure,  doubtful  or  nonsensical. 

20.  The  act  establishing  Courts  of  Common 
Fleas,  and  defining  their  jurisdiction,  was  ap- 
proyed  May  14,  1852,  and  authorized  said 
Courts  to  try  persons  accused  of  felonies,  in 
cases  not  punishable  with  death,  1.  Whero 
tiie  party  was  in  custody  at  the  time;  and  S. 
Where  a  party  charged  with  a  felony,  before 
indictment  found,  voluntarily  submitted  to 
the  jurisdiction  of  said  Courts.  The  trial 
might  be  had  on  information,  without  in- 
dictment. By  the  filth  section  of  tiie  act 
providing  for  the  organization  of  Circuit 
Courts,  &c.,  approved  June  1,  1852,  (at  the 
same  session  of  the  legislature,)  it  was 
enacted  that  such  Circmt  Courts  should 
haye  *' original,  exdusiye  jurisdiction  of  all 
felonies."    iTcb,  that  tiie  Utter  act  divested 
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tiie  Courts  of  Common  Pleas  of  their  juris- 
diction, in  any  case,  over  felonies.         Bdd. 

91.  Section  19,  S  R.  8.,  p.  363,  approyed  June 
17, 1852,  is  as  follows:  "Informations  are 
filed  by  the  prosecnting  attorney  upon  afflda- 
▼it,  in  any  Cout  haying  jarisdiction  of  Ae 
ofi*ence.  Criminal  actions  prosecuted  by  in- 
formation include  all  offences  not  within  the 
juriadictim  of  the  grand  jury."  Felonies,  by 
c  4,  8.  U,  p.  3S8,  2  B.  8. 1852,  were  within 
the  jurisdiction  of  the  grand  jury;  and  all 
laws  in  conflict  with  tmit  chiq>ter  were  re- 
pealed. The  oath  prescribed  for  the  grand 
jury  by  the  act  approyed  June  18,  1852, 
(2  B.  ».  p.  356)  is,  diligently  to  inquire  into 
and  true  presentment  make  of  all  felonies 
oonmiitted  or  triable  within  the  county. 
Hdd,  that  these  enactments  support  the  ex- 
dnsiye  jurisdiction  of  the  Circuit  Courts 
oyer  felonies.  lUd. 

22.  When  the  words  of  a  statute  are  suscep- 
tible of  two  difi^rent  senses,  the  Court  will 
adopt  that  sense  which  will  not  lead  to  an 
absurdity. — The  Mayor^  ffx,,  of  JeffermmvilU 
y.  Weeme  et  oL,  647 

28.  The  intent  of  a  statute,  as  collected  from 
an  examination  of  the  whole  and  all  its 
parts,  will  preyail  oyer  the  literal  import  of 
particular  terms  and  control  its  strict  letter, 
where  the  letter  would  lead  to  possible  injus- 
tice and  contradictions.  Ibid, 

ST.  JOSEPH  BIVEB. 
See  Ni^yiOABLB  Streams,  2  to  12. 

STOCK. 
See  Taxes,  1,  2. 

SUBSCBIPTION. 

See  Contract,  8,  13. 

A  party  can  not  obtain  a  discharge  from  a 
stock-subscription  on  the  ground  of  fraud, 
where  he  was  himself  a  party  to  the  fraud.— 
The  Southern  Plank-Road  Co,  y.  Hixon,   165 

SUBSTITUTION. 
See  Lien,  3. 

SUlOiONS. 

1.  It  was  sufficient  to  set  aside  the  senrice  of 
a  summons,  under  the  B.  S.  1843,  (where 
tiiere  had  been  no  appearance  of  the  defend- 
ant waiying  any  irregularity)  that  the  name 
of  the  pla^tiflrs  attorney  was  not  indorsed 
on  the  summons. — Hutdens  et  al.  y.  Latimer 
et  al,,  67 

2.  The  proyision  in  the  B.  S.  1843  authorising 
the  s^ryice  of  a  summons  by  leaying  a  copy 
at  the  defendant's  usual  place  of  residence, 
meant,  that  where  there  were  two  or  more 


defendants,  though  residing  at  the  same 
place,  a  copy  should  be  left  for  each.  Ibid. 
3.  A  sheriff's  return  to  a  summons  stated  that 
he  had  seryed  it  by  leaying  a  copy  at  the 
defendant's  "last  place  of  residence."  Held, 
that  the  return,  under  the  B.  S.  1843,  showed 
a  sufficient  seryioe.^BryaiU  y .  The  State,  245 

SUPBBVISOB. 
See  HiOHWAT,  1,  5. 

1.  The  remedies  proyided  by  s.  69,  p.  445,  2 
B.  S.  1852,  and  s.  26,  p.  467,  1  B.  8.  1852, 
against  snperyisors,  for  failing  to  keep  the 
highways,  &c.,  in  their  distncts  in  repair, 
are  cumulatiye.— T^e  State  y.  Hogg,        515 

2.  A  supenrisor,  haying  moneys  in  his  hands 
necessary  for  the  repair  of  tne  highways  of 
his  distnct,  is  not  authorized  by  s.  361,  p» 
468, 1  B.  S.  181^,  to  delay  all  expenditures 
of  tiie  same  until  the  15th  of  S^ttember  of 
each  year.  lUd. 

SUBETIES. 

See  OuARDiAX,  5,  7. 

A,  and  B.  owed  C,  and  gaye  Aeir  note  for 
the  amount  of  the  debt,  with  D.  as  surety 
thereon.  C.  sold  and  indorsed  the  note  to 
E.  To  obtain  further  time  for  payment,  the 
mindpals  proposed  to  giye  a  new  note  with 
D.  and  one  F\  as  sureties.  £,  declined  giy- 
ing  up  the  old  note,  and  reoeiying  the  new 
one  in  its  stead,  unless  C.  also  woud  beccnne 
a  party  to  the  new  note.  He  thereupon 
signed  it  C  '*as  security."  Hdd,  that  C, 
D,  and  F,  were  co-sureties. — Woodworth  et 
al,  y.  Bowes,  276 

T. 

TAXES. 

required  by  the  B.  8. 


:  (1  B.  8. 1852,  pp.  113, 114,115,)  to  be 
ished  by  the  president,  secretary,  agent. 


.  The  list  of  "stock" 
1852  i 
furnish 

or  other  accounting  officer  of  eyery  railroad^ 
plank-road,  tumpULe-road,  slackwater  navi- 
gation, telegraph  and  bridge  company  in  this 
state,  to  the  auditor  of  the  county  where 
their  principal  office  is  situated,  for  taxation, 
is  not  the  subscriptions  of  stock,  but  the  ac- 
tual, tangible  property  of  such  company. — 
The  State,  ex  rd,,  ^i,  y.  Hamilton,  310 

.  If  the  company  does  not  furnish  such  list 
by  the  first  of  June  in  any  year,  its  right  to 
fkrmsh  the  list  ceases,  and  it  is  incumbent 
upon  such  auditor  to  make  it.  Ibid, 

.  For  the  purpose  of  compelling  the  auditor, 
by  writ  of  mandamus,  to  make  out  sudi  Ust, 
upon  the  feilure  of  any  such  company  to 
furnish  the  same  within  me  period  prescribed 
by  the  statute,  any  citizen  may  be  a  relator. 

Ibid. 
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4.  The  Mditor  pf  ^ttB,  however,  beiii|^  man 
spedallj  dMursed  wHIi  the  maaageiiMat  of 
the  flnanoee  of  the  ttito,  ie  a  pecSiwlj  «>- 
propriate  rdator.  Ibtd. 

TENANT  AT  SUFFEBANCB. 
Sm  Tbvdob  Ajm  PvmoKiMB,  S. 

TENDBB. 
Sm  CoVTBAOTy  14.   Pmmrmobt  Notb,  5. 

TDfB,  COMPUTATION  OF. 

See  Appxjll,  9.   Bxbcutiov. 

1 .  Bj  the  tlitiite  of  SI  H.  S,  the  Mh  Md  itth 
de ji  of  FtbruarM  we  afiooanled  hot  aa  one 
dmy.^Swift  r.  Tonmg,  196 

%.  Thatel«t«lebeii«Iuiorto4Jiaieel,kfai 
force  Id  this  ttete.  DM, 

TIPFUNO  HOUSB. 

Sm  COVBTITUTIOVAL  LJlW,  16. 

TRADE,  CONTBACT  IN  BBSTRAINT 

OF. 

Sm  FLBAPar«,  S. 

TRESPASS. 
Sm  Damaom.    Pubjldxko,  8.   Bjjxaoab 

COMPAVT,  8. 

1.  At  coBBum  law,  propcietori  of  land  are  not 
hound  to  teoe  a^idnat  each  other,  but  each 
if  bound  to  keepUs  ttock  iqK>n hiaown  land. 
^WmiamMyr.  7%b New-A&aMy, #«.,  BaOroad 
Ccrmpat^,  111 

2.  TrespaM  lor  dirertfav  a  ipiing  branch  from 
the  defendanf  a  alaughternonse.  Hdd,  that 
under  the  former  BYStem  of  practice,  the  fiM^ 
that  the  Blangfater^onse  waa  a  nniaanoe,  and 
had  depredated  the  Taloe  of  Ae  defendanfa 
land,  &c.,  waa  not  admiaaiUe  in  defence. — 
Chenowith  y.  Hida  4tal,,  324 

8.  Treepaaa  will  lie  asainst  a  corporation.*^ 
TkePrmidmt,iT^«fthe  Craw/onUvak, ix., 
RaHrvad  Co.  t.  Wnf^,  852 

4.  Trespaaa  againat  a  lailroad  company,  lor 
enteruDg  apon  the  plaintiFa  doae  with  men, 
ice.,  and  dining  np  end  canying  away 
earth,  ftc.  The  record  of  the  canse  did  not 
ahow  that  the  injnriea  were  committed  by 
the  company  when  actfaig  under  theb  diar- 
ter^or  in  the  oonatroetion  of  their  road. 

Edd,  that  it  coold  not  be  preanmed  that 
they  were  ao  committed. 

Hdd,  alao,  that  the  company,  if  they  de- 
aired  to  ayaiU  themaelyea  of  each  defence, 
ahonld  haye  aet  it  np  by  plea.  Ibid. 

5.  In  treapaaa  againat  aeyeral  defendanta,  if  the 
plaintin  proyea  a  joint  treapaaa  againat  part 
of  the  deiendanta  only,  he  can  not  afterwarda 
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gif e  eyMence  of  another  iMapaaa  by  aB,  efw 
againat  aach  part  alone^-— AieAord  et  oLt. 

6.  In  treapaaa  ^uctn  cbntWM  jregtt^  it  mut  be 
proyed  that  Ae  treapaaa  waa  coimnittwl  in 
the  ooBBftr  utee  the  premiMa  are  altaale. 

iW. 

TBIAL. 

Aa  CiBOViT  GevBT,  4.   Ixmaibbial  Imui. 
IjnmuoTioBB. 

1.  A  trial  without  aa  iaane  is  eRoneoiu.*2W 
y.  Lowe  et  a/.,  131 

2.  Same  pohil  decided.— &qpeaf  oL  y.  Arden, 

SIS 
8.  Sane  pofattdecided.--&aMy.  Tie  Wietf 

SO 

point  decided. -^RertarM  ▼•  Terns, 

S90 

5.  The  tfaM  to  be  occupied  in  the  acgmneot  of 
a  oanae,  nmat  neoeaaarily  be  left  to  the  aoand 
diacretion  of  the  Court  trying  Ae  caaae,  and 
that  diMxetion  ia  groialy  abaaed,  the 
Court  will  not  inlemra.— Ory  t. 
370 

U. 

USAGE. 
Sm  brauBAircB,  8. 

USUBT. 

1.  By  die  common  law  ill^  intereat  paid 
might  be  reooyered  hm^Smead  et  of.  t. 
Green  etal,,  306 

2.  Suit  upon  a  note  executed  in  OUtb  in  1846, 
payable  in  thirty  daya.  The  legiaUton  of 
Ohio  paaaed  an  act  which  took  effect  Iforoi 
1,  1848,  authorizing  uanrioua  intereat  paid 
toberecoyeredbacIorBetoff.  Iti^ypeannc 
by  the  eyidence  that  uanrioua  interest  had 
been  paid  on  the  note,  and  it  aeenung  diat  it 
waa  paid  in  Sqfiember,  1850,  it  waa  alfewed 
to  be  aet  off  i^iainat  the  note.  Atf. 


VENDOB  AND  PUBCHA8EB. 

Sm  COBTB^OT,  14.  COWyBTABCB.  LWOTC- 
TIOK,4t0  7.  FUEABIBO,  27, 29.  Pw)Bia- 
iOBT  NOTB,  8.     ShBBIYT'b  SaLB. 

1.  Before  a  bill  filed  to  enforce  the  collection 
of  a  judgment  out  of  the  equitable  eatate  of 
the  debtor,  he  may,  if  gnitty  of  no  frMd, 
oonyey  auch  eatste  to  a  third  perwn.— iwf- 
eeU  y.  ^ouatoa  at  o/.,  l^ 

2.  Land  of  an  intestate  held  by  ^taUe  tide 
(no  deed  haying  been  maod  to  him)  waa 
aold  by  hia  widow,  it  did  not  appear  by  what 
authority,  and  a  part  of  the  purGhaao4noiiey 
WW  reoeiyed  by  the  guardian  of  one  of  the 
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III  »  pgoceedigg  hj  rach  heir,  who 
hftd  ftttiiiied  to  adnlt  age,  ageiiiit  llie  goar- 
dSaa  for  an  aoeovat^ 

Bdd,  tlutt  it  was  eonmetent  fertile  bete 
to  affirm  tlie  tale  and  follow  the  piooeedB. 

Edd,  alao,  that  an  electioii  to  lake  the 
prooeedf  waa  of  itself  an  affirmance  of  the 
sale. — J<mfang$  t.  Kee  H  ux.,  297 

3.  A,  being  tbe  eq^table  owner  and  in  poe- 
aession  of  real  eefate,  sold  it  upon  credit, 
and  procured  it  to  be  contejed  l^  B*,  tiie 
legal  owner,  to  C,  tbe  pnraiaaer.  A.  re- 
suuned  in  posaeasion,  bnt  witbont  anr  eoo- 
tract  allowmg  Urn  to  do  so.  Tbe  deed  fix>m 
B.  acknowMged  the  receipt  of  tbe  pnr- 
chaM-money.  C,  afterwards,  and  befiwe  tiie 
payment  of  any  of  the  pnrcbase-money, 
mortgaged  it  to  D.,  a  creditor,  to  secure  a 
precedent  debt,  the  latter  haTing  no  actual 
notice  that  C  had  not  paid  tbe  purchase- 
money.  C,  when  tbe  morteage  was  exe- 
cated,  exhibited  tbe  deed  of  B.  to  sbow  Ibe 
tide. 

Bdd,  that  A.'$  possession  and  tide,  after 
Ibe  execntion  of  tae  deed  by  B.,  were  tiiose 
merely  of  a  tenant  at  snffiuince. 

EM,  also,  that  A/$  lien  for  nnpaid  pnr- 
diase-moner  Con  the  assumption  that  sndi 
lien  existed)  constitated  no  tide,  legal  or 
eanitable,  and  that  his  lien  was  as  complete, 
aner  tbe  execndon  of  tbe  deed  br  B.,  widi- 
eot  as  with  bis  oocapancy  of  tlie  land. 

Edd,  also,  that  A.  bsTinff  procured  B.  to 
oonyey  tlie  land,  could  be  m  no  better  poa- 
tore  tnan  if  he  had  conveyed  it  himself. 

Edd.  also,  that  wbere  the  deed  of  a  gran- 
tor, acknowladgiitt  the  receipt  of  the  pni^ 
cbase>money,  has  been  pnt  npon  record,  he 
is  estopped  from  relying  on  a  oontinnance 
in  possession  as  notice  of  a  lien  for  nnpaid 
porchase^noney. 

Edd,  also,  that  the  equity  of  D.  was 
strengthened  by  the  drcumstanoe  that  when 
tbe  morteage  was  executed  be  exhibited  the 
deed  of  B.  to  show  the  tide.— VTori;  t.  Bray. 
tan  H  al,,  SM 

YEKUE. 
See  CommnfAMcm,  5.    MiBDiiaujroR,  1. 

1.  The  granting  of  an  order  for  a  chaufle  of 
▼enue  did  not,  under  the  R.  8. 1843,  £?est 
the  Court  granting  it  of  jurisdiction  of  tbe 
cause;  but  the  cause  migbt  be  reinstated  on 
the  docket,  if  the  expenses  incident  to  the 
removal  were  not  paid.— BadkuMm  t.  Port, 

S64 

9.  An  affidayit,  under  the  B.  8. 1843,  to  pro- 
core  a  change  of  Tenue,  in  a  dwH  suit,  on 
aooount  of  local  prijudicee,  was  not  reqiUred 
to  specifr  tbe  cause  of  such  prqudices.— 
Cbry  T.  SOoox,  370 


TSBBICT. 
See  CnximrAL  Law,  10.  Listbuotiohs,  3, 13. 

1.  A  Terdict  will  not  be  distnibed  by  the  Su- 
preme Court  unless  it  was  clearly  unantfaor- 
tsed  by  tbe  eridenoc^-iS^wioer  t.  Moraan, 

146 

S.  Same  pokt  decided. — CaOdnM  t.  Evane  4t 
el,  441 

3.  The  SuproBM  Court  will  not  set  aside  tbe 
verdict  of  a  jury,  as  being  eontrair  to  tlie 
eridenee,  when  toe  eTidenoe  is  oonfbcting. — 
Ardery  t.  PoBeye  4t  oL,  186 

4.  The  Supreme  Court  wffl  not  set  aside  die 
terdiet  of  a  jmnr  merely  because  ^be  jvty 
assessed  hisher  oamages  than  tbe  Supreme 
Court  would  have  done  on  die  same  efi- 
dence.— CftemnraA  t.  Btdb  et  al.,  SS4 

5.  A  verdiet  is  not  vitiated  by  being  returned 
and  received  on  iSbuilay.— uvy  v.  SUcox,  370 

TESTED  BIGHT. 
See  PurJLLTT. 

YINCENNE8  XJHTVBBSITY. 
See  CoxpoRATioH,  1  to  8. 

1.  Tbe  part  oftbe  act  ofl838i9>pofaidng  true- 
tees  of  tbe  Fuiooina*  university  in  the  places 
of  a  part  of  those  then  existing,  was  valid- 
ated by  the  aoquiesoence  of  thelatter.— I^ 
Siaie  v.  The  Ihuteet  of  the  FiiioeiiiMi  mdver- 
«^,  77 

S.  The  act  of  1846  to  audiorixe  die  trustees  of 
the  FinosaMt  university  to  bring  suit  against 
the  state,  &c,  did  not  authorize  the  state  to 
set  up  in  defence  the  statute  of  InnitBdons. 

IM. 

3.  ^¥bere  the  state,  by  her  legislature,  makes  a 
contract  with  an  individud,  which  is  within 
tbe  scope  of  her  authority,  tbe  contract  is  to 
be  executed  in  good  foidi,  aceordbig  to  tbe 
understanding  and  intention  of  tbe  parties 
when  it  was  made.  IHd. 

4.  Tbe  act  of  1847,  aUowfaig  tbe  statute  of 
Ihnitations  to  be  pleaded  to  tbe  bOl  in  tbe 
present  case,  having  not  been  assented  to  by 
tbe  Vtneennet  university,  and  being  in  viol»> 
tion  of  the  contract  entered  into  by  the  state 
widi  said  university  by  tbe  act  of  1846,  was 
void.  Ibid. 

5.  Tbe  act  of  1846  to  aatboiiae  the  tnvtees  of 
the  Ftneefines  universi^  to  sue  the  state,  &c., 
admitted  tbe  ouster  of  said  trustees  by  tbe 
state.  The  hQl  did  not  allege  an  ouster, 
but  tbe  state  did  not  object  to  the  bill  on 
that  account  in  the  Circuit  Court,  and  she 
made  said  act  a  part  of  her  answer.  Hdd, 
that  if  tbe  bill  was  defective  for  not  alleging 
sttcb  ouster,  tbe  defect  waa  cured  by  tbe 
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6.  The  Act  of  18S8  entitled  "a^  tct  lilatiye  to 
the  Vincennet  nnivenity/'  (Local  Laws  1888, 
p.  881,)  is  a  pablic  act  Ibid. 

7.  That  act  was  a  waiyer  of  all  forfehures  of 
the  franchises  of  said  corporation,  if  any 
had  before  oocorred.  Ibia. 

8.  The  proyiso  in  said  act,  that  it  should  not 
be  constraed  to  giye  the  tmstees  of  the  Ftn- 
eennea  nniyersit^  the  GiUon  township  of 
lands,  or  its  proceeds,  did  not  dlyest  that 
corporation  or  any  rights  it  possessed.   lUd. 

9.  In  1807»  and  afterwards,  the  title  and  pos- 
session of  the  Gibton  township  of  lands  were 
in  the  Fmoefmet  uniyersity,  and  the  state  had 
knowledge  of  the  fttcL  The  present  salt 
was  commenced  in  1846.  Li  1820  the. leg- 
islature passed  a  resolution  appointing  a 
superintendent  to  collect  the  rents  of  said 
lands;  in  1823  an  aSd  was  passed  proyiding 
for  the  sale  of  said  lands;  and  in  1827  an 
act  was  nassed  appointing  commissioners  to 
make  sue  of  saia  lands.  Heldf  ihat  these 
proceedings  did  not  oonstitate  an  ouster  of 
the  uniyersity.  lUd, 

VOID  ACT. 
See  MoRTOAGs,  1  to  6.    School  Commib- 

8IOKBB. 

A  yoid  act  is  incapable  of  ratification. — The 
State,  for  the  uw,  ^.,  y.  7^  State  Bank  et 
al.,  353 

W. 

WAIVBB. 
See  Affbjlxakcs.   Witnxss,  2. 

WARRANT  OP  ATTORNEY. 

See  COHFBBIIOH  OF  JUDOMSHT,  1  tO  8. 

WASTE. 
See  ExBOUTOBB  akd  Admiiiibtbatobb,  6. 

WATER-COURSE. 
See  NAyiojLBLB  Stsxams. 

WIDOW. 

Under  the  act  of  1843,  the  right  of  the  widow 
to  150  dollars,  in  property  or  money,  out  of 
the  estate  of  her  aeccuued  husband,'  was  ab- 
Bolute,  and  yested  immediately  on  his  death. 
-^Kdlogg  et  al.  y.  Graves  d,  al,,  509 

WILL. 

See  Bbqubbt.  Burdbit  or  Proof,  4.  Db- 
yiBB.    Lbojlct.    Plbjli>ino,  18,  20,  21. 

1.  A  testator,  by  his  will,  after  proyiding  for 
the  payment  of  his  debts,  &c.,  gaye  to  his 
wife,  as  long  as  she  should  remain  his  widow, 
the  use,  &c,  of  all  his  real  and  personal  pro- 


perty, for  the  support  of  herself  and  fimiily. 
The  will  then  proceeded  as  follows:  After 
the  death  or  marriage  of  my  wife,  my  will  is 
that  all  my  nropeity,  real  as  well  as  per- 
sonal, shall  be  sold,  and  equally  divided 
amonff  my  children. 

^e&T,  that  &e  durection  to  sdl  was  in  effect 
a  conyersion  of  the  land  into  personalty; 
and,  in  equity,  the  land  must  be  treated  as 
money. 

Btid,  also,  that  die  property  yested  in  tbe 
children  at  the  decease  of  ttie  testator.-- 
BMmaeg  y.  Dwham  et  al,,  71 

2.  A  person  competent  to  make  a  will  may 
disinherit  his  children,  and  his  motiyes  can 
not  be  called  in  question. — Addwgton  et  al. 
y.  Wilton  etal,  137 

3.  Where  children  are  disinherited  by  a  will, 
the  hardship  of  the  case  is  of  no  weight 
further  than  as  a  circumstance  tending,  in 
connection  with  other  eyidence,  to  show  the 
insanity  or  other  mental  defect  of  the  tes- 
tator. Rid. 

4.  A  belief  in  witchcraft  is  not,  of  itsd^  sufEr 
dent  eyidence  of  the  insani^  of  a  testater, 
to  set  aside  his  will.  Ibid. 

5.  The  naked  opinion  of  one  not  a  subecribnig 
witness  to  a  wHl,  as  to  the  eanitj  of  the  tes- 
tator, is  not  admissible  in  eyidence. — Km- 
worthy  et  al,  y.  Williams  et  al,,  375 

6.  But  if  the  witness  has  had  any  arqnaintanre 
with  the  testator,  and  has  giyen  tiie  ™^**>i*i« 
from  which  a  conclusion  may  be  drawn  as  to 
the  state  of  his  mind,  such  as  his  manner, 
conyersation,  &c,  at  or  near  tiie  time  of  the 
execution  of  the  will,  the  witness  may  be 
asked  what  impression  the  facts  stated  i 
upon  him,  as  to  the  soundness  of  the  t 
tor's  mind.  Ibid. 

7.  Eyen  as  to  time  there  is  considerable  lati- 
tude. If  the  deceased  neyer  was  of  sound 
mind,  that  may  be  shown,  and,  also,  the 
extent  of  the  unsoundness.  So,  likewise,  if 
the  diseased  mental  action  had  intervened  at 
a  later  period  of  life.  Ibid. 

8.  Where  the  unsoundness  of  the  testator's 
mind  at  or  near  the  time  of  makine  the  will 
has  been  established,  the  burden  of  proviur 
soundness  or  a  ludd  interral  when  the  wiu 
was  made,  is  upon  the  party  seeking  to  sus- 
tain the  will.  Ibid, 

9.  When  the  sanity  of  the  testator  is  in  ques- 
tion, evidence  is  admissible  to  show  the 
amount,  situation,  &c.,  of  his  property,  as 
drcumstances  bearing  on  his  mentel  condi- 
tion. Ibid. 

10.  In  a  proceeding  under  the  R.  S.  1852  to 
contest  a  will,  on  account  of  tilie  unsound- 
ness of  mind  of  the  testator,  the  plaintifr 
need  not  prove  that  the  testator  was  not  of 
suffldent  disposing  memory;  die  statute 
only  requiring  proof  of  unsoundness  of 
mind.  Ibid, 
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11.  Where  niiMiiiidiieBB  of  mind  is  establiBhed, 
the  burden  of  proTinff  a  sufficient  disposing 
memory  when  the  will  was  executed,  is  upon 
the  defendant  Aid, 

IS.  An  addition  to  or  alteration  of  a  will  do^ 
not  operate  to  revoke  it,  unless  made  animo 
revocandi,  and  that  intention,  to  be  effectual, 
must  be  evinced  in  the  mode  prescribed  by 
the  statute.*— VTr^Af  et  al.  r,  Wright,      889 

13.  A  wiU  hayinff  been  duly  sisnied  by  a  testar 
tor  and  attested  by  the  subscnbing  witnesses, 
the  testator  afterwards  inserted  therein  an 
additional  bequest.  The  insertion  was  made 
by  the  scriyener  who  wrote  the  yill,  in  the 
testator's  presence,  and  by  his  direction. 
The  original  subscribing  witnesses  were  also 
present,  recognized  the  paper  to  which  their 
names  were  signed,  were  called  upon  by  the 
testator  to  witness  the  additional  proyision, 
and  saw  it  inserted.  j5e2i,  that  the  new  pro- 
yision became  part  of  the  will,  and  that  the 
will,  as  amended,  was  duly  executed  and 
attested.  Und. 

14.  The  date  is  not  a  material  part  of  a  will. 
It  may  be  held  yaUd  though  it  has  no  date 
or  a  wrong  one.  lUd, 

15.  The  actual  time  when  a  will  was  executed 
may  be  proved  by  parol.  Rid, 

16.  In  a  proceeding  against  the  heurs  and  the 
executor  of  a  testator,  to  contest  ihe  valid- 
ity of  his  will,  the  interest  of  the  heirs  and 
executor  is  not  a  joint  one.~3lbore  v.  Allen 
M  al.,  521 

17.  A  testator  may  exonerate  his  personal  es- 
tate from  the  payment  of  his  debts,  and 
charge  the  payment  upon  the  realty.— iSbott 
et  vx.  v.  Momton  et  cd,,  551 

18.  But  he  will  not  be  taken  to  have  done  so 
without  a  dear  expression,  to  be  collected 
firom  the  whole  will.  Und, 

19.  A  general  beauest  of  personal  property  will 
not  exempt  it  nom  the  payment  of  debts  so 
as  to  ch«[ge  undevised  real  estate;  but  a 
specific  bequest  will.  Ibid, 


WITCHCRAFT. 
See  Will,  4. 

WITNESS. 

1.  The  fhct  that  witnesses  were  allowed  to  tes- 
tify who  were  disqualified  by  interest  is  not 
sufficient  to  revene  the  judgment,  if,  under 
the  present  practice,  they  would  be  compe- 
tent witnesses  at  another  triaL— IfcCb/TcC 
cd,  y.  Seeoen,  187 

2.  A  party  can  not  object  on  error  that  an  in- 
terested witness  was  examined  at  the  trial, 
where  the  objection  was  not  made  at  his 
examination.— ISniM  y.  House,  287 

8.  Where  a  witness,  being  asked,  fbr  the  pur- 
pose of  impeaching  his  evidence,  whether  on 
an  occasion,  at  a  tmie,  and  in  the  presence  of 
a  person  specified,  he  did  not  make  particu- 
lar statements  confiicting  with  his  evidence 
at  bar,  answers  that  he  £u  no  recoUection  of 
having  made  such  statements,  evidence  is 
not  admissible  to  prove  that  he  did. — Wtg- 
ffine  v.  Hdman,  502 

4.  The  B.  8. 1852  allow  a  part^  to  be  exam- 
ined on  behalf  of  his  co-plaintiff  or  co-defen- 
dant as  to  any  matter  m  which  he  is  not 
jointiv  interested  with  such  co-plahitiff  or 
co-defendant.— 3l<)pr0  v.  AUm  et  al.,        521 

5.  In  a  suit  against  a  railroad  company,  a 
stockholder  is  a  competent  witness  for  the 
company. — The  NewoasUe,  {re,,  BaOroad  Co. 
v.  Erumback,  548 

WORE  AlTD  LABOR. 
Ste  COVTRACT,  1, 2, 4, 5, 7,  II.    brvAiTT,  1. 

WRIT  OF  ERROR. 

1.  The  writ  of  error  is  abolished  hi  this  state 
by  the  R.  8. 1852.— iTomfteyyer  v.  The  SuUe, 

800 

2.  Writs  of  error,  under  the  R.  8. 1848,  were 
only  allowed  from  final  judgments. — Fobee 
et  al,  v.  Martin,  452 
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pngnant  langiuffe  to  effect  the  fepeal. — , 
Spencer  y.  T%e  Sate,  41 

9.  The  Act  creetiiig  the  Court  of  Common 
FleM,  and  defining  its  jnrisdiction,  was  ap- 1 
proyed  ifajr  14,  165S,  and  empowered  said 
Court  to  take  cognizance  of  certain  ciyil 
oauMs  and  mifldemeanorB,  and,  also,  of  felo- 
nies in  two  specified  cases:  1.  When  a  per- 
son so  charged  with  the  commission  of  a 
Monj,  was  in  custody;  and  2.  When  a  per 
son  so  charged,  hut  not  in  costod^  at  l2ie 
time,  yolnntuilj  submitted  to  the  jurisdic- 
tion of  said  Court  An  act  was  approyed 
Jvne  1,  185S,  (at  the  same  session  of  the 
kgislatore^,  entitled  ''an  act  moyiding  for 
the  oisanization  of  Circuit  Courts,"  &c., 
"and  defining  their  powers  and  duties," 
which  oontaliMd  a  danso  enacting  that  said 
Circuit  Courts,  in  their  respectiye  counties, 
should  haye  "original,  excluj»iye  jurisdic- 
tion in  all  felonies."  Both  acts  were  incor- 
porated in  the  same  yolume  of  the  R.  8. 
1852.  Heldt  that  the  latter  act  diyested  the 
Court  of  Common  Pleas  of  its  jurisdiction, 
in  anj  case,  oyer  felonies.  Rid, 

9.  The  title  of  tiie  net  of  June  1,  1852,  proyid- 
ing  for  the  organisation  of  Circuit  Courts, 
Ac.,  indicates  its  entire  subject-matter.  Ibid. 

4.  The  parliamentary  rule,  that  an  act  shall 
not  be  repealed  at  the  session  at  which  it  is 
passed,  does  not  apply  to  a  repeal  by  iinpli- 
cation.  Ibid. 

5.  The  constitution  of  1851  does  not  prohibit 
tiie  repeal  <^  statutes  by  implication.      Pnd, 

6.  A  section  in  the  R.  S.  1852 was  as  follows: 
"If  any  person  shall  sell  or  giye  away  in- 
toxicadng  liquor  to  any  minor,  without  tiie 
consent  of  his  parent  or  ipardian,  or  shall 
sell  or  giye  away  intoxicatmg  liquor  to  any 
person  at  the  time  in  a  state  of  intoxication, 
he  shall  be  fined,"  &c.  An  act  approyed 
Maarch  4, 1853,  entitled  "an  act  to  rtpahte 
the  retailing  of  spirituous  liquors  and  tor  the 
suppression  of  the  eyils  therefrom,"  contain- 
ed the  following  section :  "All  laws  on  the 
subject  of  retailing  intoxicating  or  spirituous 
Uquor  heretofore  enacted,  are  hereby  repeal- 
ed." Held,  that  the  latter  section  re^>ealed 
the  section  in  the  R.  8. 1852  quoted.— Bro- 
ses  y.  2^  State,  75 

7.  8ame  point  decided.— ITcword  y.  I%e  State, 
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8.  8tatntes  should  be  so  construed  as  to  render 
eyery  part  of  them  operatiye,  if  possible. — 
Green  y.  Cheek,  105 

9.  Courts  may  ^ye  a  sensible  and  reason- 
able interpretation  to  legislatiye  expressions 
which  are  obscure ;  but  where  the  lanffuage 
of  an  act  is  explicit,  leading  to  no  absuM 
results,  they  most  be  goyemed  by  the  obyi- 
ous  meaning  and  import  of  the  terms  used. 

Bdd, 


10.  The  practice  act  of  1852  did  not  come  into 
force  until  the  6th  of  Jfoy,  1853.— i^peNoer 
y.  Graham,  158 

11.  The  criminal  act  of  1843  (which  «ye  to 
the  Circuit  Court  jurisdiction  of  Dusdemeaa- 
ors)  continued  in  force  until  ibfiiy  6, 1853.— 
Lidttenetein  y.  The  State,  162 

12.  There  can  be  no  repeal  of  statatea  by  im- 
pUcation  in  doubtful  cases.  Md, 

13.  The  repeal  of  a  statute  creating  an  offence, 
is  a  bar  to  any  subaeouent  prosecutioii  ander 
such  statute  for  an  ontsnoe  committed  befen 
its  repeal.— Bbiooit/  y.  The  State,  188 

14.  The  acts  of  1853  were  published  and  cir- 
culated in  the  seyeral  counties,  in  oonfonn- 
ity  with  the  constitution,  and  took  efiect  cm 
tiie  24th  of  Jvig,  1853.— Loa^doR  y.  Appie- 
pate  et  al.,  827 

15.  Section  1  of  the  act  of  1853  entitied  "An 
an  act  to  reenlate  the  taking  of  ^peals  firom 
the  Court  of  Common  Pleas,"  repealed  sec- 
tions 13  and  20  of  the  act  establishing  Conrte 
of  Common  Pleas.  Ih%d. 

16.  The  act  of  1853  haying  contained  no  say- 
ing clause  as  to  appeals  oending  in  the  C^- 
cult  Court,  the  Circuit  Court  waa  diyeeted 
by  said  act  of  any  jurisdiction  to  try  the 
same.  IM. 

17.  The  R.  S.  1843  had  not  been  publidied  in 
April,  1843.— I>yer  y.  Armstrong  et  al,,    437 

18.  Where  the  words  of  difi^Brent  acts,  or  of 
particular  sections  of  such  acts,  are  snscepli- 
ble  of  a  construction  which  would  cany  out 
the  spirit  of  the  law,  and  both  be  perniitted 
to  stand,  the  rules  of  construction  mny  pro- 
fitably be  employed ;  but  where  the  language 
is  so  repugnant  as  necessarily  to  destroy  the 
meaning  of  one  of  the  proyisions,  liiat  which 
is  last  enacted  must  preyaiL— ^'mtj^toii  y. 
The  State,  479 

19.  The  rules  for  the  construction  of  conflict* 
ing  statutes  are  only  applicable  where  the 
meaning  of  the  langnaee  creating  tilie  repug- 
nance is  obscure,  doubtful  or  nonsenmnJ. 

Ibid, 

20.  The  act  establishing  Courts  of  Common 
Pleas,  and  defining  their  jurisdiction,  was  ap- 
proyed May  14,  1852,  and  anthoriied  said 
Courts  to  t^  persons  accused  of  felonies,  in 
cases  not  pumshable  with  death,  1.  When 
the  party  was  in  custody  at  the  time;  and  2. 
Where  a  party  charged  with  a  felony,  before 
indictment  found,  yoluntarily  submitted  to 
the  jurisdiction  of  said  Courts.  The  trial 
might  be  had  on  information,  without  in- 
dictment. By  the  fiftii  section  of  the  act 
proyiding  for  the  organization  of  Circuit 
Courts,  &c.,  approyed  June  I,  1852,  (at  the 
same  session  of  the  legislature,)  it  was 
enacted  that  such  Circmt  Courts  should 
haye  "original,  exdusiye  iuiisdiction  of  all 
felonies."    ^cU,  that  the  latter  act  diyested 


